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struction:  Changing  answer:  Contributory  negligence. 

Morley,  Oarlick  v 397 

Murdoch  v.  Beloit,  Delavan  Lake  (&  JanesviUe  B.  Co 100 

Interurban  railways:  Condemnation  of  land:  Use  of  streets:  Dam- 
ages: Appeal. 

National  Exchange  Bank  of  Waukesha,  Cowie  v 124 

Nelson  v.  City  of  Waukesha 163 

Municipal  corporations:  Street  improvements:  Special  assess- 
ments: Bemedy  by  appeal  exclusive:  Equitable  issues,  how 
tried:  Judgment 

Northern  Coal  d;  Dock  Co.,  OulUmd  v 391 

Northern  Paper  MUls,  McOinnis  v 185 

O'Day  V.  Meyers 549 

Vendor  and  purchaser  of  land:  Evidence:  Value  of  land:  Price 
paid  for  other  lands:  Title:  Tax  deed:  Judgment:  Marketable 
title:  Fraud:  Representations  as  to  value:  Brokers:  Agency  for 
both  parties:  Sunday:  Validity  of  contract:  Delivery:  Wit- 
nesses: "Adverse  party:"  Cross-examination:  Appeal:  Harm- 
less errors. 

O.  L.  Packard  Machinery  Co.  v.  Schweiger 67 

Sales:  Fraud:  Mistake:  Opinion  as  to  sise:  Negligent  reliance 
thereon  by  vendee. 

OrfordvUle,  Village  of,  Taylor  v 91 

Osborne,  Jordan  v. 623 

Packard  Machinery  Co.  v.  Schweiger 67 

Palmer  v.  Smith 70 

Assault  and  battery:  Shooting  person  at  charivari:  Justification: 
Questions  for  jury:  Evidence:  Intent  of  person  shot:  Instruc- 
tions to  jury:  Acts  done  "  wantonly:"  Punitory  damages. 

Pfister  dt  Vogel  Leather  Co.,  Kom  v 526 

Philadelphia  &  Beading  Coal  dt  Iron  Co.,  McEolm  v 381 

Podoy  V.  Milwaukee  Electric  B.  &  L.  Co 658 

Street  railways:  Injury  to  person  on  track:  Duty  of  motorman: 
Wanton  or  reckless  conduct:  Inadvertence. 
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Progress  Blue  Ribbon  Farms  v.  Harter 133 

Adverse  pofisession:  PreeamptioDB:  Fences:  AdmisBions  as  to  tme 
line. 

Bad€Mz  V,  Florence  Investment  Co 636 

Landlord  and  tenant:  Option  to  purchase:  Election  by  lessee: 
Default  in  payments:  Ondition  subsequent:  Forfeiture:  Waiver: 
Fraud:  Equity:  Vendor  and  purchaser:  Specific  performance. 

Bahr  v,  Wittmann 195 

Judgment:  Ret  jttdicata:  Persons  concluded:  Public  and  private 
rights:  Streets:  Estoppel. 

Ramsey  v.  Travelers'  Protective  Association  of  America.  405 

Casualty  insurance:  Default  in  payment:  Forfeiture:  Waiver:  Es- 
toppel: Pleading. 

RhineUmder  Lighting  Co.,  Secard  v. 614 

Bobbins  Lumber  Co,,  Solberg  v 259 

Bockford  cfe  Interurban  B.  Co.,  Carter  v 86 

Boot,  McClear  v 60 

Samson  v.  Ward 48 

Evidence:  Competency:  Leading  questions:  Harmless  errors: 
Bills  and  notes:  Validity:  Violation  of  statute:  Innocent  pur^ 
chaser. 

Samulski  v.  Men€tsha  Paper  Co 285 

Trial:  Questions  for  jury:  Appeal:  Review:  Harmless  errors:  Evi- 
dence: Weight:  Physical  facts:  Verdict  not  to  be  founded  on 
conjecture:  Master  and  servant:  Injury  from  defective  machin- 
ery: Contributory  negligence. 

Schendel  v.  Chicago  &  Northwestern  B,  Co 441 

Bailroads:  Injury  to  brakeman:  Contributory  negligence:  Com- 
parison of  negligence:  Special  verdict:  Form  and  sufficiency: 
Changing  answers. 

Schillock  v.  Jones 119 

Highways:  Laying  out:  Description:  Notice:  Recitals  in  order: 
Presumptions:  Denial  by  operation  of  law:  Failure  to  award 
damages:  New  proceedings:  Time  limit 

SchZiesleder  v.  Milwaukee  Electric  B.  &  L,  Co 668 

Street  railways:  Injury  to  person  crossing  track:  Contributory 
negligence:  Special  verdict:  Inconsistency:  Changing  findings: 
Unnecessary  questions:  Court  and  jury:  Appeal:  Review. 


Wis,]  cases  REPORTED.  xv 

Schweiger,  0.  L.  Packard  Machinery  Co.  v. €7 

Schweikert  v,  John  B,  Davis  Lumber  Co 242 

Settlement:  Release  of  claim  for  personal  injuries:  Validity: 
Evidence:  Fraud:  Mental  competency:  Changing  verdict 

Scieczinski  v.  FUer  &  Stowell  Co 53S 

Master  and  servant:  Injury:  Unsafe  working  place:  Evidence: 
Negligence  of  fellow-servants:  Making  repairs:  Assumption  of 
risk:  Appeal:  Review:  Findings  by  jury:  Trial:  Special  ver- 
diet:  Damages. 

Secard  v.  Rhinelander  Lighting  Co 614 

Negligence:  Unguarded  excavations  left  in  street:  Death  of  child: 
Contributory  negligence:  Questions  for  jury:  Appreciation  of 
danger:  Instructions  to  jury:  References  to  evidence:  Inad- 
vertent omissions:  Damages:  Funeral  expenses:  Reducing  ex- 
cessive award:  Appeal:  Review. 

Silverman  v.  Kaukauna  Oas,  Electric  Light  &  Power  Co.  454 

Corporations:  Authority  of  agent  to  procure  insurance:  Accept- 
ance of  policy:  Cancellation:  Broker's  right  to  recover  amount 
paid  as  earned  premium. 

Smith,  Palmer  v 70 

Smith  A  Bros,  Typewriter  Co,  v,  Luebkeman 317 

Solberg  v.  Bobbins  Lumber  Co • 259 

Appeal:  Affirmance  and  reversal:  Trial:  Instructions  to  jury: 
Statements  of  fact:  Injury  to  servant  from  unguarded  saw: 
Jury:  View:  Use  of  juror's  personal  knowledge  in  weighing 
testimony. 

Spies  L.  dk  C,  Co,,  Menominee  Biver  B.  Co,  v 559 

Superior,  City  of,  Land  cfe  Biver  Co,,  Beorga/nized,  v 31 

Superior  Manufacturing  Co,,  Benson  v 20 

Superior  Manufacturing  Co,,  Sween^r  v 1 

Superior  Ship  Building  Co.,  Ludvigson  v 34 

Superior  Water,  Light  &  Power  Co,,  Lomoe  v 5 

Swank,  Van  Matre  v 93 

Sweenor  v.  Superior  Manufacturing  Co 1 

Master  and  servant:  Injury  by  fall  of  scaffold:  Defective  mat^ 
rial:  Selection  by  fellow-servant:  Liability. 

Sweetnum  v.  City  of  Oreen  Bay 566 

Highways:  Defects  outside  of  traveled  track:  Injury  to  traveler 
in  automobile:  Contributory  negligence:  Questions  for  jury. 
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Bzczepcmski  v.  Chicago  cfe  Northwestern  R.  Co 180 

Appeal:  Review:  Qaestions  for  jury:  Railroada:  Injury  to  person 
in  car  with  horses:  Who  are  passengers. 

Taylor  v.  Village  of  OrfordvUle 91 

HighwajTs:  Order  laying  out:  Curative  statutes:  Legal  width: 
Evidence:  Presumptions:  Ancient  records. 

Travelers'  Protective  Association  of  America,  Ramsey  v.  405 

Urkart,  Driessel  v 154 

Van  Matre  v.  Swank 93 

Homesteads:  Descent  to  widow:  Statutes  construed:  Adverse 
possession  by  life  tenant:  Establishing  title:  Appeal:  Belief  to 
appellants  only:  Beversal  without  prejudice  to  others:  Open- 
ing default. 

Ward,  Beloit  Hospital  v 80 

Ward,  Samson  v 48 

Waszkiewicz  v.  Milwaukee  Electric  £.  di  L.  Co 422 

Street  railways:  Franchise:  Use  of  tracks  for  carrying  materials: 
Master  and  servant:  Validity  of  contract  of  employment:  Neg- 
ligent injury:  Right  of  action:  Fellow-servants. 

Waukesha,  City  of,  Nelson  v 163 

Wheeler  &  Son  Co,  v.  Edenhofer 270 

White  v,  Minneapolis,  St,  Paul  &  S.  S.  M,  R,  Co 141 

(1-3)  Conflict  of  laws:  Cause  of  action:  Lex  loci:  Foreign  laws: 
Pleading  and  proof:  Presumptions.  (4-10)  Railroads:  Injury 
to  person  at  highway  crossing:  Contributory  negligence:  Fail- 
ure to  look  and  listen.  (11-13)  Trial:  Taking  questions  from 
jury:  Review  on  appeal. 

Whitney  Bros,  Co.,  Lower  v 41 

WUde  v.  Milwaukee  Electric  R.  &  L.  Co 129 

Dead  bodies:  Right  to  custody:  Unlawful  removal;  Parent  and 
child. 

Winter,  American  Food  Products  Co.  v 464 

Wisconsin  Storage  Co.,  Devlin  v 518 

Wittmann,  Rahr  v 195 
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Wolf  Co.  V.  Kutch 209 

Pleading:  Implied  admissions:  Foreign  corporations:  License  to 
do  bosiness:  Interstate  commerce:  Appeal.  Findings  of  fact, 
when  presumed:  Ck)nditional  sales:  Breach:  Replevin:  Fix* 
tores:  Notice:  Corporations. 

young,  Lee  v 53 

Ziemer  v.  C.  O,  Breiting  Manufacturing  Co 252 

Corporations:  Taking  over  old  business:  Assumption  of  liabili- 
tiee:  Injury  to  employee. 

Zoellner  v.  City  of  Fond  du  Lac 300 

Municipal  corporations:  Defective  sidewalks:  Injury  to  pedes- 
trian: Notice,  upon  whom  served:  Contributory  negligence: 
Knowledge  of  defect:  Reasonable  excuse  for  forgetfulness:  In- 
structions to  jury:  Damages. 
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Abbot  V.  Gore  74  W.  609  -  278 
Achtenhagen  v.  Watertown  18 

W.331 593 

Ackley  v.  Vilas  79  W.  167  -  466 
Ady  V.  Barnett  142  W.  18  -  214 
^tna  Ina.  Co.  v.  Harvey  11 W. 

394 671 

Albrecht  v.  C.  A  N.  W.  R.  Co. 

108  W.  630  -  -  -46,291 
V.  M.  &  a  R.  Co.  94  W. 

397 249 

Alexander  y.  Continental  Ins. 

Co.  67  W.  422  .  -  -  407 
Allan  ▼.  Lake  18  Q.  B.  660  -  170 
Allen  y.  Chippewa  Falls  62  W. 

430        -        -        -        -     499-601 

V.  Milwaukee  128  W.  6t8    484 

American  States  S.  Co.  v.  M. 

N.  R.  Co.  139  W.  199  -  -  262 
Amsonv.  Dreher36W.616  632,634 
Anderson  v.  Horlick's  M.  M. 

Co.  137  W.  669     -       -     234,  235 

V.  Sparks  142  W.  898     12,  533 

Andres  v.  Morgan  62  Ohio  St. 

236 

Andnis  y.  Home  Ins.  Co.  73 

W.642 

Amd  V.  Sjoblom  131  W.  642  - 
Ashland  L.,  S.  &  C  Co.  y. 

Shores  105  W.  122 
Astin  v.  C,  M.  <&  St.  P.  R.  Co. 

143  W.  477  ....  75 
Atchison,  T.  &  8.  F.  R.  Co.  v. 

D.&N.O.  R.Co.llOU.S.667  669 
Aultman  Co.   v.  McDonough 

now.  263  -  ...  214 
Austin  v.  Tecumseh  Nat  Bank 

49  Neb.  412  -  -  -  -  256 
Ayres  v.  C.  A  N.  W.  R.  Co.  71 

W.372 669 

Badger  v.  Janesville  C.  Mills 
95  W.  599     -       -        -       -    291 

Badger  State  L.  Co.  v.  G.  W. 
Jones  L.  Co.  140  W.  73       -635 


256 

614 
51 


-    420 


Bain  v.  N.  P.  R.  Co.  120  W.  412  671 
Baker  v.  Madison  62  W.  137  -  27 
Balch  V.  Beach  119  W.  77  -  484 
Bannister  v.  Patty's  Ex'rs  36 

W.  215 407 

Bannon  v.  Ins.  Co.  of  N.  A. 

116  W.  250  -  -  -  -623 
Barger  y.  Farnham  130  Mich. 

487 556 

Bates  V.  Ableman  13  W.  644  -      74 

V.  Chesebro  32  W.  694    -    634 

Baxter  v.  C.  A  N.  W.  R.  Co. 

104  W.  307  -  18,  41,  291,  642,  622 
Beach  v.  Bird  A  W.  L.  Co.  135 

W.  660  -        -        -        .    638,  622 


Becker  y.  Holm  89  W.  86 
V. 100  W.  281  - 


634 
548 


-    656 


27 


Beitenman's  Appeal  55  Pa.  St 

183 

Benedict  y.  Fond  du  Lac  44 

W.495 

Berger  y.  Abel  A  B.  Co.  141 

W.321 532 

Beyer  y.  Crandon  98  W.  806  -    484 
Beyersdorf  v.  Cream  City  S.  A 

D.  Co.  109  W.  466  -  -  291 
Bigelow  y.  Winsor  1  Gray  299  201 
Bishop  V.  Bleyer  105  W.  330  -    137 

V.  Palmer  146  Mass.  469   671, 

578 
Blair  y.  Cary  9  W.  543  -  -  284 
Blakesley  v.  Johnson  13  W.  530  128 
Blankayag  y.  Badger  B.  A  L. 

Co.  136  W.  380     - 
Blizzard  Bros.  v.  Growers*  C. 

Co.  (Iowa)  132  N.  W.  66    - 
Block  y.  Fond  du  Lac  141  W. 

85 303,304 

Bolin  y.  0.,  St  P.,  M.  AG.  R. 

Co.  108  W.  333  -  .  .  316 
Boltz  y.  Sullivan  101  W.  608  -  603 
Bonnett  v.  Vallier  136  W.  193  373 
Borenis  y.  Falk  Co.  147  W.  327  640 
Borlenhagen  y.  Yianden  82 

W.206 59 


13 
170 
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Bonck  V.  £noe  61  W.  660  -  129 
Bowditch  V.  New  £ng.  Mat.  Lw 

Ids.  Co.  141  Mass.  292  -  -  579 
Bowman  v.  Van  Kuren  29  W. 

209  -  -  -  -  •  52 
Boyd  V.  Mat  F.  Asso.  116  W. 

156 64 

Bragg  V.  Blewett  99  W.  348  -  466 
Branch  v.  State  41  Tex.  622  -  75 
Breed  v.  Ketcham  51  W.  164  436 
Bremer  v.  8t  Paal  City  K.  Co. 

107  Minn.  326  -  -  -236 
Brillion  L.  Co.  v.  Barnard  131 

W.  284 514 

Brothers  v.  Bank  of  Kaakauna 

84  W.  3«1  -  -  -  -  215 
Brown  v.  Runals  14  W.  693  515-^17 
Brasberf?  v.  M.,  L.  8.  &  W.  R. 

Ca  55  W.  105  -  -  -  282 
Backmaster  v.  C.  A  N.  W.  R. 

Co.  108  W.  853  -  -  -  291 
Boggs  V.  Rock  Co.  8.  Co.  143 

W.462 249 

Barnell  ▼.  West  Side  R.  Co.  87 

W  387  -  -  -  -  •  433 
Batler  v.  Milwaukee  119  W. 

526 483 

Batton  y.  Hoffman  61  W.  20  54 
Buxton  y.  Somerset  P.  Works 

121  Mass.  446       -       •       -      12 

Campehare  v.  Standard  Mfg. 

Co.  137  W.  155  -  -  -  431 
Cantwell  y.  Appleton  71  W. 

463  -  -  -  591,  592, 602 
Carpenter  y.  Momsen  92  W. 

449  .....  400 
Cartright  y.  Belmont  58  W. 

370 603 

Caswell  y.  Boston  £.  R.  Co. 

190  Mass.  527  -  -  -  425 
Cawiey  v.  La  Crosse  City  R. 

Co.  101  W.  145     -        -     148,  667 

V. 106  W.  239  -        -    667 

Chamberlain  y.  M.  &  M.  R. 

Co.  7  W.  425  -  -  -  593 
Chase  V.  Woodruff  133  W.  555  657 
Chesley  v.  Miss.  &  R.  R.  B. 

Co.  39  Minn.  83  -  -  -  572 
Chicago  &  A.  R.  Co.  y.  Quaint- 

ance  58  111.  389  -  -  -  278 
Chicago  City  R.  Co.  y.  Robin- 
son 127  111.  9  -  -  -  236 
Chicago  &  N.  W.   R  Co.  y. 

Weeks  99  111.  App.  518  -  149 
Chicago,  R.  <&  M.  Liney.  Wil- 

manns  141  W.  289  -  -  257 
Clark  y.  Franklin  F.  Mat  F. 

Ins.  Co.  Ill  W.  66       -       -292 


Clary  y.  C,  M.  &  St  P.  R. 

Co.  141  W.  411  -  -  112,  591 
Clement  y.  Wilson  135  Fed. 

749 437 

demons  y.  C,  St  P.,  M.  &  O. 

R.  Co.  137  W.  387  -  149,  151 
Closuit  y.  John  Arpin  L.  Co. 

130  W.  258  -  -  -  -136 
Coel  y.  Green  Bay  T.  Co.  147 

W.229 665 

Collins  V.   Janesville  111  W. 

348        -        -        -        -304,306 

V.  Smith  57  W.  284  -        -    140 

Columbian  I.  W.  &  D.  D.  Co. 

V.  Douglas  84  Md.  44  -  -  170 
Commercial  Banky.  McAuliffe 

92  W.  242  -  511,  514,  516,  617 
Comstock  y.  Buckley  141  W. 

228 525 

Connelly  y.  M.  E.  R.  Co.  38 

Minn.  80  -  -  -  -886 
Connor  Co.  y.  Goodwillie  120 

W.603-  -  -  -  626,548 
Cook  V.  M.,  St  P.  A  S.  S.  M. 

R.  Co.  98  W.  624  -  -  602,  505 
Coolidge  y.  Hailauer  126  W. 

244  -  -  -  -  45,  46 
Corrigan  v.  West  Div.  8.  Co. 

133  W.  77  -  -  -  -  433 
Cotant  V.  Boone  8.  R.  Co.  125 

Iowa  46  -  -  -  88,89 
Crawford  y.  Spraggins  109  Ala. 

353 819 

Creamer  y.  West  End  St  R. 

Co.  156  Mass.  320  -  -  90 
Cremer  y.  Portland  36  W.  92  -  603 
Crites  y.   New  Richmond  98 

W.65 805 

Crosby  H.  Co.  y.  Trester  90  W. 

412 634 

Crowns  y.  Forest  L.  Co.  99  W. 

103 657 

Curran  y.  A.  H.  Stange  Co.  98 

W.  598 4e 

Cartis  y.  Mohr  18  W.  615       •      62 

Dahlke  y.  111.  &  Co.  100  W. 

431 511 

Daly  y.  Milwaukee  103  W.  588  27 
y.  Milwaukee  £.  R.  &  L. 

Co.  119  W.  398  -  -  422,  426 
Dane  Co.  y.  Dunning  20  W  210  614 
Davelaar  y.  Blue  Mound  Iny. 

Co.  110  W.  470  -  -  .  685 
Dav  y  Pelican  94  W.  503  -635 
Delaware,  L.  A  W.  R.  Co.  y. 

Trautwein  52  N.  J.  Law  169  89 
Deming  y.  State  ex  rel.  Miller 

23  Ind.  416  -       -       •       •    679 
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Dickas  y.  Barnee  140  Fed.  849  490 
Dickinson  v.  Smith  139  W.  1  34,  37 
Difiotell  V.  Henry  Lnther  Ck). 

90  W.  636  -  .  .  -  267 
Dohmen  Ck).  v.  Niagara  F.  Ins. 

Co.  96  W.  38        -        -       -497 

Donohoo  V.  Marray  62  W.  100  202 
Dorsev  v.  Phiilipe  '&  C  G.  Co. 

42  W.  583     -        -        •        -  612 

Doty  V.  Strong  1  Pin.  313       -  569 

Douglass  V.  Trask  77  Me.  35  -  269 

Draper  v.  Iron  ton  42  W.  696  -  27 

Dressier  v.  Davis  7  W.  527  -  593 
Driscoll  V.  Allis-Chalmers  Co. 

144  W.  451  -  -  -  -  538 
Druse  v.  Horter  57  W.  644  514-517 
Duluth  M.  Co.  y.  Clancy  139 

W.  189 213 

Durkee  v.  Janesville  28  W.  464  373 
Du  Vivier  &  Co.  v.  Gallice  149 

Fed.  118       ....  256 

Earley  v.  Winn  129  W.  291    -  657 

Eastman  v.  Bennett  6  W.  232  74 
Edleman  v.  Edleman  125  W. 

270 146 

Eingartner  v.  111.  S.  Co.  94  W. 

70 538 

Eisentraut  v.  Cornelias  134  W. 

532 288 

Engeldinger  v.  Stevens  132  W. 

423 635 

Erdman  v.  111.  8.  Co.  95  W.  6  46, 

433 
Esch  V.  C,  M.  <&  St  P.  R.  Co. 

72  W.  229  -  .  .  -  653 
Euclid  Nat  Bank  v.  Union  T. 

A  D.  Co.  149  Fed.  975  -  -  490 
Enreka  S.  H.  Co.  v.  Sloteman 

67  W.  118  .  -  .  -466 
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R.  Co.  121  N.  C.  519  -  .  75 
Ewen  v.  C.  &  N.  W.  R.  Co.  38 

W.613 17 

F.  A.  Patrick  Co.  ▼.  Deechamp 

145  W.  224  -  .  .  -  215 
Farr  v.  Gist  1  Rich.  Law  (S. 

C.)68 170 

V.  Peterson  91  W.  182    -  654 

Farwell  v.  Webster  71  W.  485  556 
Fauntleroy  v.  Wilooz  80  111. 

477 170 

Fawcett  y.  Fawcett  85  W.  332  64 

Fay  v.  Rankin  47  W.  400  -  657 
F.  Dohmen  Co.  v.  Niagara  F. 

Ins.  Co.  96  W.  38        -        -  497 

Feiguson  v.  Mason  60  W.  877  93, 

96^97 


Femekes  y.  Bergenthal  69  W. 

464 572 
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Pern  y.  Wuasow  144  W.  489  - 
Peschei  y.  C,  M.  A  St  P.  B. 

Co.  62  W.  3i38      • 
Petri'ch  v.  Union  117  W.  46   305, 306 
Pfeiffer  y.  Badke  142  W.  512  •    694 
Phipps  y.  Wis.  Cent  B.  Co. 

130  W  279  - 

—  133  W.  163  - 


215 
433 


236 
236 

270 
641 


-    426 


y. 


466 
•    466 

Pickett  V.  Nelson  79  W.  9  -  59 
Pike  V.  Vaughn  39  W.  499  631,  634 
Piper  V.  C,  M.  &  St  P.  B.  Co. 

77  W.  247     .        -        -        .    149 
Pitman  v.  Hill  117  W.  318      -    137 
Polaski  y.  Pittsburgh  C.  D.  Co. 
134W.  269  -       •       -       -    386 


Potter  y.  a  A  N.  W.  R.  Co.  21 
W.  372 17 

Poand  y.  Boan  46  W.  129  -  648 
Prahl  y.  Waupaca  109  W.  299  690 
Prairie  Groye  C.  Mfg.  Co.  y. 

Lnder  115  W.  20  -  -  -  634 
Pratt  y.  Oshkosh  M.  Co.  89  W. 

406  -  -  -  -256,267 
Presbyterian     M.     Fund    y. 

Thomas  126  W.  281  -  -  671 
Prideaux  y.  Mineral  Point  43 

W.613 593 

Quinn  y.  C,  M.  &  8t  P.  B. 
Co.  141  W.  497     ..       -    161 


148 

-    671 


693 
92 


Bailroad  Co.  y.  Houston  96  U. 

S.  697 

Baleigh  &  G.  B.  Co.  y.  Swan 

son  102  Ga.  754    - 
Bandall  v.  Northwestern  T.  Co. 

64  W.  140     - 

y.  Bovelstad  105  W.  410  - 

Bankel  y.  Buckstaff-Edwards 

Co.  138  W.  442  -  -  638,  540 
Bawson  Mfg.  Co.  y.  Bichards 

69W.  643  -  .  -  -  214 
B  Connor  Co.  y.  Goodwillie 

120W.  603  -  -  -  620,648 
Bead  y.  Moree  34  W.  316  278,  281 
Beed  y.  Keith  99  W.  672  -  167 
Beigart  y.  Boss  63  W.  449  -  436 
Beisz  y.  Supreme  Council  103 

W.  427  -----  408 
Bhyner  y.  Carver  84  W.  181  -      80 

v.Mena8ha97  W.523    591,603 

Bobbins  v.  Deverill  20  W.  142  63-4 
Bobinson  v.  Waupaca  77  W.  544  27 
Bodrignee  ad&  Habersham  1 

Speers  (a  C. )  314  -  -  170 
Boebke  y.  Andrews  26  W.  311     74, 

657 
Bogers  y.  Shove  98  W.  271  -  557 
Bohloff  y.  Aid  Asso.  130  W.  61  657 
Koome  y.  Smith  123  App.  Diy. 

416 516 

Bowell  y.  Smith  123  W.  510  202-3 
Bueping  v.  C.  <&  N.  W.  B  Co. 

116  W.  625  -  -  -  18, 41 
Ryan  v.  La  Crosse  City  B.  Co. 

108  W.  122  229,  235, 619, 626,  667 
V.  Oshkosh  G.  L.  Co.  138 

W.466-       .       -       -        13,14 

St  Croix  Co.  y.  Webster  111 

W.  270 484 

Salcliei  t  V.  Beinig  136  W.  194  657 

Salzer  v.  Milwaukee  97  W.  471  305 
Sarles  r.  C,  M.  dc  St  P.  B.  Co. 

138  W.  498  -       -       -       •  149 
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Schiefelbein  y.  Fidelity  k  a 

Co.  139  W.  612  -  -  •  261 
Bchintgen  v.  La  Crosw  117  W. 

156 863 

Schlimgen  ▼.  C,  M.  A  8k  P. 

B.  Co.  90  W.  186  -  -  147,160 
Schmidt  y.  N.  Y.  U.  Mut.  F. 

In&  Co.  1  Gray  529     -       -    268 

y.  Thomaa  75  W.  529   556,632 

Schneider  y.  C,  M.  k  8t  P. 

R.  Co.  99  W.  378  -  -  •  149 
Schroeder  y.  Bamboo  93  W.  95  501, 

503 
y.  Wifl.  Cent  R.  Co.  117 

W.33 148 

Sebafeldty.  Smith  139  Mo.  367  256 
Seholts  y.  C,  M.  &  8t  P.  B. 

Co.  48  W.  375  .  -  -  86 
y.  C.  A  N.  W.  E.  Co.-67 

W.616 426 

Schwab  y.  Rigby  38  Minn.  395  556 
Schweickhart  y.  Sloewe  75  W. 

157 548 

Seefeld  y.  C,  M.  A  St.  P.  R 

Co.  67  W.  96  -  -  -  653 
Seidel  y.  Equitable  U  A.  Soc. 

138  W.  66  -  -  -  -  408 
Seymer  y.  Lake  66  W.  651  590, 591 
Sbabanaw  y.  C.  C.  Thompson 

A  W.  Co.  80  W.  621  .  -  466 
Shaw  y.  Crandon  State  Bank 

145  W.  639  -  -  -  -  63 
8heldon  Co.  y.  Mayers  81  W. 

627 214 

Shepard  y.  Bhepard  164  Mieh. 

ife 667 

Shepherd  y.  Kain  5  B.  &  Aid. 

240 170 

Sherman  y.  Menominee  Riyer 

L.  Co.  77  W,  14  .  -  -264 
Shores  y.  Doherty  75  W.  616  •  202 
Siegel  y.  Liberty  111  W.  470  -  484 
Bimonds  y.  Baraboo  93  W.  40  305 
Sladky  y.  Marinette  L.  Co.  107 

W.  260 511 

SUvitski  y.  Wien  93  W.  460  •  590 
8.  L.  Sheldon  Co.  y.  Mayers  81 

W.627 214 

Smith  V.  C,  M.  A  St  P.  R.  Co. 

137  W.  97  ...  -  149 
V.  City  R.  Co.  29  Orsg. 

539       -----      90 

y.  Smith  19  W.  522       -    513 

y.  Waggoner  50  W.  155  -    215 

SoQthem  fTA  Q.  Co.  y.  Mo- 

Geehan  144  W.  130  -  -  685 
Sparks  y.  Wis.  Cent  R.  Co. 

139  W.  108  -  -  45,  238,  672 
Sparling  y.  U.  8.  &  Co.  136  W. 

509 538 


Spanlding  y.  G  A  N.  W.  R. 

Co.  30  W.  110  -  .  281, 282 
Spear  y.  Door  Co.  65  W.  298  •  436 
Stacy  y.  M.,  L.  &  A  W.  R.  Go. 

85W.  225  .  •  -  -  277 
Stafford  ▼.  Chippewa  Valley  £. 

R.  Co.  110  W.  331  148, 291,  667 
Stanwick  y.  Butler-Ryan  Co. 

98W.  430  -  .  .  •  4 
State  y.  Eyans  130  W.  381      •    856 

y.  Jacob  30  8.  C.  131       -    269 

y.  Preston  34  W.  675      -    166 

y.  Redmon  134  W.  89     •    373 

y.  Wis.  T.  Co.  134  W.  335    466 

State  tx  rel  y.  C,  N.  0.  A  T. 

P.  R.  Co.  47  Chio  St  130  -  569 
Augusta  y.  Losby  115  W. 

57 860 

Coffey  y.  Chittenden  112 

W.56e 859 

Cook  y.Houser  122  W.  534    859 

Dayis-Smith  Ca  y.  Clau- 
sen (Wash.)  117  Pac.  1101  •  350 
Edward  Hines  L.  Ca  y. 

Fisher  129  W.  57  -  -  -  631 
Gottschalk  y.  Miller  186 

W.344 122 

Haspes  y.  Branch  134  Ma 

592 202 

Heideny.Ryan99W.123    377 

loU  y.  Nelson  57  W.  147    122 

Kenosha  G.  A  £.  Ca  y. 

Kenosha  R  R.  Ca  145  W. 

887 437 

McGrad   y.  Phelps  144 

W.  1 877 

McManus  y.  Trustees  138 

W.133 359 

Milwaukee,  L.  8.  A  W.  R. 

Co.  y.  G'Connor78  W.  282  •  122 
Minneapolis,  St  P.  A  8. 

a  M.  R.  Co.  y.  Raikoad 

Comm.  137  W.  80  -  -  877 
Mitchell  y.  Johnson  105 

y^^  90  -  -  -  -  •  284 
Pittsburgh  C.  Co.  y.  Pat- 
terson 138  W.  475  •  -635 
Vilas  y.  Wharton  117  W. 

558  -  -  -  359,631,635 
Vilter  Mfg.  Co.  v.  M.,  B. 

A  L  G.  R.  Co.  116  W.  142  -  435 
Zillmer  y.  Kreutsberg  114 

W.  530 373 

Steber  y.  C.  A  N.  W.  R.  Co. 

115  W.  200  .       -       -       -148 

y. 139  W.  10    -      13,532 

Steffen  y.  Supreme  Assembly 

130W.  486  -  .  -  -  251 
Stilwell  y.  Kellogg  14  W.  461  514 
Stock  y.  Kern  142  W.  219    292,293 
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Strehlau  v.  John  Schroeder  Lw 

Co.  142  W.  216  -  .  .  641 
Stocke  y.  M.  &  M.  R.  Ck>.  9 

W.202 76 

Sufferling  v.  Heyl  &  Ffttteraon 

139  W.  610  ....  18 
Sullivan  v.  Collins  107  W.  291  889 
Button  V.  0.,  St  P.,  M.  A  0. 

R.  Co.  98  W.  167       •       •    626 

V. 114  W.  647  .       .    284 

V.  Wegner  72  W.  294      -    284 

Swalm  y.  N.  P.  R.  Co.  143  W. 

442  -  -  -  -  •  12 
Swartzer  v.  Gillett  2  Pin.  238  672 
Sweet  y.rohio  Coal  Co.  78  W. 

127 433 

Taylor  y.  Bnllen  6  Ezch.  779  -    170 

y.  Young  61  W.  314       -    666 

Taylor  Orphui  Asylum,  In  re, 

36W.  534  .  .  -  63,64 
Tesch  y.  Milwaukee  £.  R.  A 

L.  Co.  108  W.  698  667,  668,  671 
Texas  Loan  Agency  y.  Hunter 

13  Tex.  Ciy.  App.  402  -  -  266 
Thayer  y.  McNaughton  117  N. 

Y.  Ill 616 

Theresa  Village  Mnt  F.  Ins. 

Co.  y.  Wis.  Cent  R  Ca  144 

W.321 278 

Thompson  y.  Johnston  Bros. 

Co.  86  W.  676  -  -  -  17 
Tilly  y.  Mitchell  <&  L.  Co.  121 

W.  1 201 

Tilton  y.  J.  L.  Gates  L.  Co.  140 

W.197 161 

Toner  y.  C,  M.  A  St  P.  R  Co. 

69  W.  188  .  -  -  -  426 
Trapp  y.  Druecker  79  W.  638  -  11 
Trist  y.  Child  21  Wall.  441  -  671 
Tucker  y.  Tucker  138  Iowa  344  657 
Tuteur  y.  CAN.  W.  R.  Co.  77 

W.505 17 

Tuttle  y.  Lawrence  119  Mass. 

276 12 

United  B.  Church  y.  Vandu- 
sen  37  W.  54       -       -       •    672 

XJntermeyer  y.  Beinhauer  105 
N.  Y.  521     •       -       -  614 

Van  de  Bogart  y.  Marinette  & 

M.  P.  Co.  132  W.  367  -  -  110 
Van  Salyellergh  y.  Green  Bay 

T.  Co.  132  W.  175  -  -  234 
Van  Slyke  y.  Trempealeau  Co. 

F.  Mut  F.  Ins.  Co.  39  W.  390  362 
Veerhusen  y.  C.  &  N.  W.  R. 

Co.  63  W.  689   •   -   -12 


Vetter  y.  Southern  Wis.  R.  Co. 

140  W.  296  -  -  -  -291 
Vogt  y.  Schienebeck  122  W. 

491 635 

Voss  y.  StoU  141 W.  267  -       -    466 

Wabash  R.  Co.  y.  Smillie  97 

III.  App.  7  -  -  -  -  150 
Wadleigh  y.  Buckingham  80 

W.230 214 

Walker  y.  Grand  Rapids  F.  M. 

Co.  70  W.  92  -  -  -  216 
y.  Simmons  M%.  Co.  131 

W.  642-  .  -  113,224,227 
Walters  y.  C,  M.  A;  St  P.  R. 

Co.  104  W.  261  ...  150 
Ward  y.  Busack  46  W.  407  -  36 
y.  C,  St  P.,  M.  A  O.  R. 

Co.  85  W.  601  -  -  -  149 
Washburn  y.  M.  A  L.  W.  R. 

Co.  59  W.  364  -  .  262, 264 
Wawrzyniakowski  y.  Hoffman 

&  B.  M^.  Co.  146  W.  153  - 
Weber  y.  K.  C.  a  R.  Co.  100 

Mo.  194       -       -       - 
Webster  y.  Douglas  Ca  102  W. 

181 

Webster-Gloyer  L.  &  Mfg.  Co. 

y.  St  Croix  Co.  63  W.  647  - 
Weld  y.  Cutler  2  Gray  195  - 
Welsh  y.  Argyle  89  W.  649  - 
Wentworth  y.  Racine  Co.  99 

W.  26  -  .  .  -  -  202,203 
Werner  y.  State  93  W.  266  -  75 
West  y.  Bayfield  M.  Co.  144  W. 

106  -  -  -  190,  192-194 
Wheeler  y.  Pereles  43  W.  332     436 

y.  Westport  30  W.  392  -  590, 

592,  602,  603 
White  y.  C.  A  N.  W.  R.  Co. 

102  W.  489  .  .  -  148,150 
Whitney  v.  C.  A  N.  W.  R.  Co. 

27W.  327     -        -       -        -      80 

y.  Milwaukee  65  W.  409    547 

Wickham  y.  0.  AN.  W.  R.  Co. 

95W.  23  .  -  -229,235 
Wieler  y.  Schilizzi  17  C.  B.  619  170 
Wiese  y.  Riley  146  W.  640  -  263 
Wigton  y.  Bowley  130  Mass. 

252        •       -        -        •        -    319 

Wilbert  v.  Sheboygan  L.,  P.  A 

R.  Co.  129  W.  1  .  -  .  14 
Willette  y.  Rhinelander  P.  Co. 

145  W.  537  -  18,  40.  41,  190,  193 
Williams  y.  Kimberly  A  C.  Co* 

131W.  303  -       -       -       -  46 

y.  Lane  87  W.  152  -       -  632 

y.  Porter  41  W.  422       -  214 

Willis  y.  Lance  28  Oreg.  871  -  269 


532 


-    237 


484 

436 
632 
603 
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Wills  y.  Ashland  L.,  P.  4c  St 

R.  Go.  108  W.  255  -  619, 667 
Wilson  v.  Chippewa  Valley  £. 

R  Co.  120  w;  636  -  -  816 
Wiltse  V.  Tilden  77  W.  162  11, 17 
Winchel  ▼.  Goodyear  126  W. 

271 47 

Winkler  v.  Power  4c  M.  M. 

Co.  141  W.  244  -  -  -  532 
Winnebago  Co.  v.  Dodge  Go. 

125W.  42  -  .  -  .  516 
Wis.  Ind.  School  v.  Clark  Co. 

103W.  661  -  .  .  .  878 
Wis.  River  Imp.  Co.  ▼.  Pier 

137W.  825  -  -  -  324,825 
Wis.  Tel.  Ca  ▼.  Milwaukee  126 

W.l     •       •       •       •    461,462 


Wolf  V.  a  A  N.  W.  R.  Co.  131 

W.335-  -  .  -305,306 
Wollman  v.  Raehle  104  W.  603  137 
Wylie  V.  Waosaa  48  W.  506  -      12 

Yerkee  ▼.  N.  P.  R.  Co.  112  W. 

184  •  •  -  -  46,433 
York  Mfg.  Co.  y.  Brewster  174 

Fed.  566  •  -  -  -  256 
Young  V.  Wright  4  W.  144     -    129 

Zeratsky  y.  C,  M.  A  St  P.  R. 

Co.  141  W.  423  -  -  -450 
Ziemer  y.  C.  G.  Bretting  Mfg. 

Go.  142  W.  224  -  -  252, 632 
Zimmer  y.  Fox  River  Valley 

£.  R.  Co.  118  W.  614  •       •     18 


STATUTES  CITED. 


CowsrrruTioy  of  Wisconsin. 


Preamble 
Art       I,  sec.    1 
I,  "      5 

"    vn,  "     2 

"      VII,  "     16 
"      vn,  "     19 


tt 


XIV,  "     18    - 


.  -  378 
.    373 

•  •  514 
-    329 

-  -    358 
514,  516,  517 

-  380,540 


Session  Laws. 

1858.  Oh.  137  -  -  -  93,  95-97 
1858.  <<  137,  seo.  2  •  •  95 
1861.  "  88  -  -  -  -  516 
1864.  "270-  .  .  96,97 
1864.  "  270,  sec.  2  -  -  96 
1871.  P.  A  L.  ch.  45,  sec.  12  565,570 
1871.  "  "  45,seGS.18,14  565 
187L  "  "  45,  sec  15  56^-6 
1871.       "       "  45,  sees.  16, 18, 

24  -       -565 
1883.  Ch.  152  .       -       -       -    308 

1888.  "    152,  sabch.  18,  sec. 

66         -     303,  304 

1889.  "  435,  sec.  4  •  -  303 
1895.  "  313  -  -  -  477, 482 
1895.    "    313,  sees.  13, 17,  18  -    484 

363  -  458, 46(M62 
863,  sees.  1.  6  -  -  461 
223  -  458,  460,  462,  463 
356  -  -  -  -  51 
132,  sees.  1,  2  •  91,  92 
1901.  "  244  .  .  -  -  488 
1903.    "    391  -  -    518,  519 

1903.  "  391,  sec.  3  -  -  519 
1903.  "  438  .  .  -  48,  49,  51 
1905.    "    129,  seo.  1       •       -    554 


1895. 
1895. 
1897. 
1899. 
1901. 


II 
II 

n 
II 
II 


Session  Laws  ^  con. 


905. 
905. 
907. 
907. 

907. 
907. 
907. 
907. 
907. 
907. 
907. 

907. 
907. 
907. 
909. 
909. 

vOv. 

909. 
909. 
909. 
911. 

911. 
911. 
911. 
911. 
911. 


Ch. 
II 


II 
II 

II 
II 
11 
II 
i« 
II 
II 

tt 
II 
tt 
tt 
II 
II 
II 
it 
<( 
II 

11 
$t 
II 
II 
II 


282  . 
297  - 
297,  sec  4 
297,  •*     8 
297, 
297. 
846 


II 
II 


308  •       -       -       -    858 

365  •  -  -  282, 283 
197  •  -  -  -  653 
254  •     839, 353, 428,  434, 

441,446 

-  435 
476,  477,  480-482 

-  482 
*     482,483 

12        -        -    482 

20        •        -    480 

209,  218,  224,  228, 

891,  896, 441, 448 

869  .       .       .       -179 

499  -       •       •     820, 824 

580,582   -       •       -    435 

84  -       •       -     464, 509 

192  -       -268,  271,  276 

329  •       •       •        31, 32 

332  .        .       -       -151 

475  -        •       •       -435 

492  -       •       -        -      93 

50  -  328,  380,  831,  339- 

346,  357,  363, 365 

352  -        -     477,  481,  484 

366  -  •  •  -  435 
479  -  •  •  -19 
485  •  •  •  -346 
653  -       •       •       •151 


Milwaukee  Citt  Chabtee. 

Ch.  IV,  sec.  3,  subd.  40  -  -  463 
"  IV,  •'  5-  -  -  -  480 
"    IV,    "    7-       -       -        -    481 
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TSRRITOBIAL  StATDTBB  OF  1839. 

Page  209,  sec.  84     -       -       -    514 

Bbvised  Statutbb  of  1849. 
Ch.  16,  sec.  70  -       •       •       •     92 

REVISED  SrATirrBB  of  1858. 


Ch.    92    • 
'*     92,  sec    1,  Bubd.  2  - 
"    125,   "    88       .       - 
•'    134    - 


93,95 

•  95 

•  513 
.      95 

Page  798  (ch.  137,  L.  1858)    •      95 


RSVUED  dTATDTn  OF    1878. 

Section  1862    -      458,460,462,463 
"      3049    ...        -557 

Statutbb  (1898  and  since). 

See,  Page. 

925— 23  to  925— 30  -  -  303 
925— 78  to  925— 94  -  -  303 
925—184  -  •  163,164,166 
925—185  -  -  -  163-165 
925— 201  to  925— 207  •  -  303 
926  •--•••  303 
926—175  (L.  1911,  ch.  352)  -  481 
959—35  ( L  1909,  ch.  329)     31,  32 


-  458,  463 
-    626 

-  626,631 

-  119,  121 
119,  121,  123 
119,  121,  123 

91, 92, 119,  122 


1038,  Bubd.  14  - 
1040  (Supp.  1906) 
1044  (Supp.  1906) 
1265,  1267 
1269  - 
1283- 
1298- 

1299;,  1299ib  (Supp.  1906)  91,  92 
163A?  110,  116,  185,  190,  193,  227, 
353,  391,  394,  396,  397 
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SwEXNOB,  Appellant^  va  Supesiob  Maitufaotubiko  Com- 

PANTy  Bespondent 

Bepteniber  IS— October  S,  1911, 

Master  and  servant:  Injury  by  fall  of  scaffold:  Defective  materi€a: 

BelectUm  by  felkno-servant:  Inability, 

1.  Failure  of  an  •mployer  to  ftimlBh  suitable  material  for  the  ereo- 

tlon  of  a  fcaflold  was  not  shown  by  the  fact  that  he  directed  It 
to  be  built  from  a  quantity  of  lumber  which  had  been  In  use  (or 
some  years  and  a  part  of  which  was  decayed,  where  It  was  un- 
disputed that  enough  of  such  lumber  was  sound  and  suitable 
for  the  purpose. 

2.  Carpenters  and  their  foreman  who  together  selected  from  such 

lumber  the  materials  for  the  scaffold  and  constructed  It  were 
fellow-eerrants  engaged  In  a  common  employment,  and  if 
through  the  negligence  of  one  of  them  a  defective  piece  was 
used  and  an  injury  thereby  resulted  to  another  by  fall  of  the 
scaffold,  the  employer  is  not  liable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Fbank  A.  Ross,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  damages  for  personal  injuries  received 
by  the  plaintiff  caused  by  a  fall  with  a  scaffold  which  was 
being  used  in  the  construction  of  a  salt  house  for  the  defend- 
ant. It  is  alleged  that  an  upright  nailed  to  the  building, 
which  was  being  used  to  support  a  bracket  in  the  scaffolding, 
was  a  rotten  and  defective  piece  of  lumber,  that  the  defend- 
ant failed  to  furnish  suitable  material  to  construct  the  scaf- 
Vou  147  - 1 
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f old^  and  that  the  workmen  were  using  the  material  furnished 
under  the  direction  of  the  defendant's  foreman. 

About  March  1,  1910,  the  defendant  began  the  reconstruc- 
tion of  some  of  the  buildings  of  its  shipping  plant  in  the 
city  of  Superior.  Among  the  improvements  being  made  was 
the  construction  of  a  new  sialt  shed  upon  the  site  of  the  old 
one.  The  old  shed  had  been  torn  down  and  the  material  from 
it  was  used  to  some  extent  in  the  construction  of  the  new 
building  and  for  making  scaffolding  to  be  used  in  constructr 
ing  the  new  building. 

The  scaffolding  which  fell  was  along  the  east  side  of  the 
building,  which  was  between  150  and  200  feet  long.  Close  to 
this  side  of  the  building  ran  a  switch  track,  and  because  of 
the  constant  switching  it  was  necessary  to  use  a  scaffolding 
without  uprights  from  the  ground  directly  beneath  for  sup- 
porting the  crosspieces  of  the  scaffold.  Triangular  brackets 
were  constructed,  and  the  horizontal  crosspiece  of  the  bracket 
was  nailed  to  two-  and  one-inch  pieces  that  had  been  nailed  to 
the  wall  of  the  salt  house.  One  of  these  pieces  split  along 
the  line  of  the  nails  which  fastened  it  to  the  bracket.  The 
falling  of  the  scaffolding  near  this  particular  cleat  caused  that 
part  of  the  scaffolding  upon  whicb  the  plaintiff  was  working 
to  fall,  and  the  plaintiff  was  injured  thereby. 

Plaintiff's  evidence  was  to  the  effect  that  he  was  not  a  mas- 
ter carpenter ;  that  he  knew  little  about  the  selection  of  sound 
material  from  the  mass  of  defective  material  obtained  from 
the  old  salt  shed;  that  the  workmen  were  prohibited  from 
using  new  lumber  in  the  construction  of  the  scaffolding ;  that 
the  particular  piece  which  was  the  cause  of  the  fall  of  the 
scaffold  had  been  selected  by  one  of  the  other  workmen  under 
the  direction  to  use  no  new  lumber  for  constructing  the  scaf- 
folding; that  at  the  time  of  injury,  August  13, 1910,  the  suit- 
able material  of  that  furnished  from  the  old  salt  shed  had 
been  depleted  by  selections  therefrom  since  March,  and  that 
the  piece  which  broke  was  defective  from  dry  rot.     The  size 
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of  the  break  was  about  six  inches  long  and  about  an  inch  and 
one-half  deep.  It  appears  that  the  crosspiece  was  nailed  ta 
this  upright  piece  which  broke  by  several  nails  which  were 
[daced  in  a  line  instead  of  being  placed  staggered,  and  that 
this  caused  a  line  of  cleavage  at  the  place  where  the  split  oc- 
curred. 

The  old  salt  shed  had  been  constructed  some  four  years 
before.  There  was  evidence  that  the  material  from  it  was 
discolored,  that  part  of  it  was  in  the  process  of  decay,  and 
that  some  of  the  material  was  brittle,  dead  lumber.  Plainir 
iff  testified  that  the  foreman  directed  them  to  use  the  old  ma- 
terial and  that  he  stated  that  it  was  suitable  and  fit  to  use. 

At  the  conclusion  of  the  plaintiff's  case  the  court  granted 
a  motion  for  a  nonsuit  on  the  ground  that  the  defendant  had 
furnished  a  sufficient  supply  of  suitable  material  for  the  con- 
struction of  the  scaffolding,  that  the  matter  of  the  selection 
of  the  sound  material  was  delegated  to  the  plaintiff  and  his^ 
fellow-workmen,  and  if  there  was  negligence  in  the  selection 
of  the  material  used  in  the  construction  of  the  scaffolding  it 
was  the  n^ligence  of  a  fellow-servant  of  the  plaintiff;  that 
the  defect  was  a  hidden  one  and  was  not  due  to  the  age  of  the 
material.     This  is  an  appeal  from  the  judgment  of  nonsuit. 

Victor  Linley,  for  the  appellant. 

W.  M.  Steele,  for  the  respondent. 

SiEBECXisB,  J.  The  evidence  shows  that  the  plaintiff  was 
employed  with  other  workmen  in  erecting  the  scaffolding 
from  the  materials  furnished  by  the  defendant.  The  appel- 
lant asserts  that  the  trial  court  erroneously  held  that  the  evi- 
dence shows  that  the  defendant  furnished  suitable  material 
for  building  the  scaffolding.  The  evidence  is  to  the  effect 
that  the  lumber  of  which  the  scaffolding  was  being  built  was 
old  lumber  that  had  been  used  for  some  years  in  the  old  salt 
shed,  which  was  being  rebuilt,  and  that  some  of  it  was  de- 
cayed and  unfit  for  use  for  scaffolding.     This,  however,  does 


4  SUPREME  COURT  OF  WISCONSIN.      [Oct. 

Sweenor  v.  Superior  Mfg.  Co.  147  Wis.  L 

not  establish  that  the  defendant  failed  in  its  duty  toward  the 
plaintiff  to  furnish  suitable  material  for  building  this  scaf- 
folding. It  is  argued  that  the  defendant  was  required  to  fur- 
nish suitable  material  for  its  construction  and  that  it  failed 
to  do  so,  and  that  such  failure  proximately  caused  plaintiff's 
injuries  without  contributory  negligence  of  the  plaintiff  or 
his  f eUow-workmen,  and  therefore  that  the  defendant  is  liable 
for  the  damages  thus  occasioned.  Stanwick  v.  Butler^Byan 
Co.  93  Wis.  430,  67  N.  W.  723 ;  Hoveland  v.  Nat.  B.  Works, 
134  Wis.  342,  114  N.  W.  795.  The  question  is.  Does  the 
evidence  present  a  case  upon  this  subject  for  determination 
by  a  jury?  There  are  statements  by  witnesses  to  the  effect 
that  the  material  was  old  lumber  and  contained  pieces  that 
were  defective  and  were  decayed.  This,  however,  does  not 
show  that  the  portion  not  so  affected  was  unsuitable  for  scaf- 
folding. An  examination  of  the  facts  shows  that  a  consid- 
erable quantity  of  this  lumber  was  sound  and  well  adapted 
for  building  scaffolding.  The  material  of  the  scaffolding 
theretofore  built  and  used  in  the  construction  of  this  building 
throughout  the  several  months  had  been  selected  from  this  old 
lumber.  Its  actual  use  proved  it  to  be  safe  and  suitable  for 
the  purpose.  There  is  nothing  in  the  evidence,  aside  from 
some  general  statements  that  there  was  old  and  rotten  ma- 
terial in  the  piles,  showing  that  this  material  was  not  suitable 
for  the  purpose  of  building  scaffolding.  There  is  undisputed 
evidence  that  the  material  was  not  all  of  this  defective  kind 
and  that  noneof  the  scaffolding  built  was  of  defective  material, 
aside  from  this  one  piece.  We  are  persuaded  that  the  court 
properly  ruled  that  the  evidence  does  not  permit  of  the  con- 
clusion that  the  defendant  failed  to  furnish  suitable  material 
for  building  the  scaffolding,  and  hence  that  it  was  not  in  de- 
fault in  this  respect 

It  is  further  argued  that  the  defendant  is  responsible  for 
the  accident  upon  the  ground  that  the  plaintiff  was  directed 
by  the  foreman  of  the  crew  constructing  this  scaffolding  to 
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use  this  material  and  was  informed  that  it  was  suitable  for 
this  purpose.  It  appears  that  the  foreman,  the  plaintiff,  and 
several  others  were  engaged  as  carpenters  in  building  this 
scaffolding;  that  the  foreman  informed  them  that  it  was  to 
be  built  of  this  material;  that  they  then  proceeded  in  com- 
mon to  select  some  of  this  material  and  used  it  to  build  this 
structure.  Under  these  circumstances  the  plaintiff,  the  fore- 
man, and  the  other  carpenters  were  engaged  in  the  common 
employment  of  selecting  the  material  and  constructing  the 
scaffolding  therefrom  as  furnished  them  by  the  defendant 
This  makes  them  fellow-servants.  If  any  one  of  them  was 
negligent  in  performing  these  services,  which  caused  plaint- 
iff's injuries,  it  furnishes  no  grounds  making  the  defendant 
liable  therefor.  » 

We  find  no  error  in  the  trial  court's  disposition  of  the  case. 

By  the  Court. — Judgment  affirmed. 


Loifox^  Administrator,  Bespondent,  vs.  Superior  Water, 
Light  ai^d  Power  CoMPAmr,  Appellant. 

Beptember  IS— October  S,  1911. 

Negligence  oaueing  death:  Electric  iriret:  Evidence:  Opinion  aa  to 
cauee  of  death:  Immaterial  erron:  Notice  of  dangerous  condi- 
UonM:  Instructions  to  jury:  Damages  tor  death  of  boy 

1.  In  an  action  for  death  of  a  boy,  alleged  to  have  been  caused  by 
electric  current  transmitted  to  a  guy  wire  from  defendant's 
primary  lighting  wires,  evidenee  that  boys  of  the  neighborhood 
played  about  the  guy  wire  and  swung  upon  it,  even  though  not 
sufficient  to  prove  a  general  cnstom,  was  admissible  upon  the 
question  of  defendant's  negligence  in  allowing  the  wire  to  re- 
main In  a  dangerous  condition.  In  connection  with  other  eyi- 
denee  tending  to  show  that  for  at  least  two  months  before  the 
accident  the  conditions  with  respect  to  contact  between  the 
wires  were  such  as  to  charge  defendant  with  notice  thereof. 
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2.  The  opinion  of  an  expert,  given  In  reply  to  a  hypothetical  ques- 
tion, that  the  cause  of  the  boy's  death  was  an  electric  shock, 
was  not  prejudicial  to  defendant,  even  if  the  question  was  ob- 
jectionable as  calling  for  a  deduction  proper  to  be  made  only 
by  the  jury,  where  from  the  undisputed  facts  no  other  Infer- 
ence could  be  drawn  than  that  the  boy  was  killed  by  an  electric 
current  communicated  to  the  guy  wire  from  the  lighting  wires. 

2.  Refusal  to  submit  for  special  verdict  questions  relating  to  merely 
evidentiary  matters  Is  not  error. 

4.  Thus,  in  this  case,  It  was  not  error  to  refuse  to  submit  questions 

as  to  whether  some  person  not  In  defendant's  employ  had, 
shortly  before  the  accident,  placed  one  of  the  primary  wires 
under  the  Insulator  In  such  a  position  that  the  current  might 
be  transmitted  to  the  guy  wire  and  whether  that  was  the  prox- 
imate cause  of  the  accident,  especially  since  the  jury  were 
charged  that  defendant  was  not  bound  to  anticipate  such  an 
act  and  could  not  be  found  negligent  because  of  the  position 
of  Its  wire  unless  It  had  been  there  for  so  long  a  time  that  In 
the  exercise  of  ordinary  care  defendant  ought  to  have  known 
of  the  condition. 

5.  The  evidence  (stated  In  the  opinion)  Is  held  to  sustain  a  find- 

ing by  the  jury  to  the  effect  that  defendant  was  chargeable  with 
notice  of  the  condition  of  the  wires. 

6.  It  was  proper  to  charge  the  jury  in  such  case  that  danger  In  the 

use  of  electricity  Is  Imminent  and  lurking  In  character;  that  a 
high  degree  of  watchfulness  for  the  prevention  of  accidents  Is 
Imposed  upon  persons  handling  electric  currents;  and  that  such 
watchfulness  should  take  into  aooonnt  the  acts  of  strangers 
and  of  the  public  generally. 

7.  An  award  of  $2,500  (reduced  from  $3,000  by  the  trial  court)  for 

death  of  a  boy  ten  years  of  age  Is  held  not  so  excessive  that  it 
should  be  disturbed.    Marshall,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  Prank  A.  Boss,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  a  judgment  for  damages  in  an  ac- 
tion by  plaintiff  as  administrator  for  the  death  of  his  son, 
alleged  to  have  been  caused  by  the  negligence  of  the  defendant. 
The  negligence  charged  is  the  maintenance  of  defendant's 
wires,  carrying  large  and  powerful  currents  of  electricity,  so 
that  said  wires  were  resting  upon  and  in  contact  with  other 
wires  located  upon  a  shorter  pole  than  the  pole  of  the  defend- 
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ant  standing  at  the  oomer  of  Hennepin  avenue  and  Third 
street  at  Itasca  station,  city  of  Superior,  and  which  wires  on 
the  short  pole  were  resting  upon  and  in  contact  with  a  guj 
wire  on  said  pole,  which  gay  wire  became  charged  and  con- 
veyed the  current  to  the  plaintifPs  son,  causing  his  death. 
Deceased  was  ten  years  of  age,  and  is  alleged  to  have  been 
killed  about  9  p.  m.  August  6,  1910,  by  coming  in  contact 
with  the  guy  wire  charged  as  before  stated^  The  jury  re- 
turned the  following  verdict: 

'^(1)  Was  plaintifPs  son,  Orrin  Lomoe,  killed  by  electric 
shock  resulting  from  contact  with  the  guy  wire  mentioned  in 
the  evidence  t    A.  Yes. 

^'(2)  Was  the  defendant  guilty  of  negligence  in  maintain- 
ing its  electric  light  wires  at  the  place  of  the  accident  in  the 
manner  in  whidi  the  same  were  maintained  ?  •  A.  Yes.' 

"(3)  If  you  answer  question  2  ^Yes/  was  sudi  negli- 
gence the  proximate  cause  of  the  death  of  plaintifPs  scm, 
Orrin  Lomoe  ?    A.  Yes. 

^'(4)  What  amount  of  money  will  compensate  plaintiff 
for  the  financial  loss  resulting  from  the  death  of  his  son? 
A.  $3,000." 

The  plaintiff  moved  for  judgment  on  the  verdict  and  the 
defendant  to  have  the  verdict  set  aside  and  for  a  new  trial, 
and  on  these  motions  the  court  ordered  that  the  motion  of  the 
defendant  be  granted  unless  the  plaintiff  file  a  stipulation 
remitting  the  sum  of  $500  from  the  verdict  and  consent  to 
take  judgment  for  $2,500  and  costs,  in  which  event  defend- 
ant's motion  should  be  denied.  The  plaintiff  having  filed  a 
stipulation  to  remit  $500  from  said  verdict  and  consented  to 
take  judgment  for  $2,500,  it  was  ordered  that  judgment  be 
entered  in  favor  of  the  plaintiff  for  $2,500  and  costs.  Judg- 
ment was  entered  accordingly,  from  which  this  appeal  was 
taken. 

For  the  appellant  there  was  a  brief  by  Luse,  Powell  & 
Lu^e,  and  oral  argument  by  L.  K.  Luse. 

W,  P.  Crawford,  for  the  respondent. 
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EJEBWii^y  J.  There  is  little  dispute  upon  the  facts  in  this 
case.  Itasca  station  is  in  the  eastern  part  of  the  city  of  Su- 
perior and  is  a  place  where  trains  are  made  up^  and  contains 
a  group  of  residences  with  three  or  four  hundred  inhabitants. 
It  is  conceded  for  the  purpose  of  the  case  that  Third  street 
runs  east  and  west  and  Hennepin  avenue  north  and  south^ 
crossing  Third  street  at  right  angles.  The  plaintiff  and  his^ 
deceased  son  lived  near  by.  On  August  6,  1910,  at  8:45 
p.  m.,  deceased  went  for  a  pail  of  water,  and  in  going  the 
usual  course  passed  under  the  guy  wire  hereafter  described- 
The  boy  brought  the  pail  of  water  to  the  sidewalk  near  the 
guy  wire,  placed  it  on  the  walk,  and  his  body  was  found  under 
the  guy  wire  near  the  walL  In  the  northeasterly  comer  of 
the  intersection  of  the  streets  named  stood  a  telegraph  or  tele- 
phone pole  known  as  the  Omaha  pole,  being  used  by  parties 
other  than  defendant  and  connected  with  the  Omaha  railroad. 
There  were  wires  extending  from  buildings  of  the  Omaha 
road  north  along  Hennepin  avenue  to  this  pole  and  two  wire& 
extending  west  to  residences.  There  was  one  cross-arm  upon 
this  pole  five  feet  in  length,  upon  which  were  four  pins  and 
the  wires  fastened  with  insulators.  The  wires  attached  to 
this  cross-arm  were  twenty-six  feet  from  the  ground.  Twe 
wires  from  the  south  stopped  at  this  pole  and  were  attached 
to  the  two  pole  pins,  each  about  twelve  inches  from  the  center,, 
one  upon  either  side  of  the  pole.  The  other  two  insulators 
were  near  the  ends  of  the  cross-arm  and  about  eighteen  inches 
distant  from  the  other  two  pins.  The  cross-arm  was  on  the 
west  side  of  the  pole,  and  a  short  wire  called  a  pin  wire  wa& 
fastened  to  one  of  the  pole  pins  and  passed  around  the  east 
side  of  the  pole  and  fastened  to  the  other  pole  pin  in  order  ta 
support  the  pins  from  the  drawing  of  the  wires  extending 
from  the  pole  south.  This  pole  had  been  in  position  for  three 
years  or  more.  The  ownership  of  it  does  not  appear,  nor  does 
it  appear  who  placed  or  maintained  the  wires  upon  it. 

The  defendant  owned  and  maintained  a  line  of  poles  ex- 
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tending  north  and  south  along  the  easterly  side  of  Hennepin 
avenue.  The  two  poles  in  said  line  standing  nearest  to  the 
Omaha  pole  were  about  113  feet  apart — the  one  to  the  south 
fifty-eight  feet  and  the  one  to  the  north  fifty-five  feet  This 
line  of  poles  carried  two  cross-arms  and  wires  thereon.  On 
the  lower  cross-arm  were  three  wires,  two  of  which  were  pri- 
maries and  the  center  one  a  neutral.  The  wires  on  the  lower 
cross-arm  were  about  twenty-eight  feet  eight  inches  above  the 
ground  on  the  pole  north  and  about  twenty-nine  feet  eight 
inches  above  the  ground  on  the  pole  south,  making  the  wires 
at  the  time  they  were  put  up  about  three  feet,  at  the  points 
of  fastening,  above  the  wires  on  the  top  of  the  cross-arm  of 
the  Omaha  pole.  The  Omaha  pole  and  the  defendant's  poles 
were  in  line. 

The  wires  of  the  defendant  attached  to  the  lower  cross-arm 
of  defendant's  poles  mentioned  were  placed  three  years  before 
the  accident,  and  were  put  up  so  as  to  allow  twenty-six  inches 
sag  between  the  two  poles,  and  in  the  spring  before  the  acci- 
dent they  were  from  six  to  ten  inches  above  the  cross-arm  on 
the  Omaha  pole.  It  appears  t^at  three  years  before  the  acci- 
dent some  one,  unknown,  and  without  the  consent  of  defend- 
ant, placed  a  guy  wire  upon  the  Omaha  pole,  fastening  the 
guy  wire  at  the  top  of  the  pole  above  the  cross-arm,  and  tied 
this  wire  to  defendant's  pole  standing  fifty-five  feet  north  at 
the  height  of  five  feet  ten  inches  above  the  sidewalk.  This 
guy  wire  passed  down  and  near  the  pin  wire  where  it  passed 
around  the  back  of  the  pole  so  it  would  touch  the  pin  wire 
when  pressed  down.  The  defendant's  primary  wires  carried 
2,300  volts  of  electricity. 

1.  Error  is  assigned  in  the  admission  of  evidence  to  the 
effect  that  the  witness,  a  boy,  had  played  around  the  guy  wire 
and  swung  upon  it,  and  that  other  boys  had  played  around  the 
wire  and  swung  upon  it  The  evidence  is  that  the  boys  gen- 
erally swung  on  it — ^all  the  boys  in  Itasca.  The  objection  to 
this  evidence  is  that  it  does  not  appear  that  the  defendant 
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had  notice  of  such  acts  by  the  boys,  and  further  that  the  evi- 
dence does  not  relate  to  a  general  custom.  It  may  well  be 
that  the  evidence  fell  short  of  proving  a  general  custom,  but 
we  think  it  was  admissible  upon  the  question  of  defendant's 
negligence  in  allowing  the  wire  to  remain  in  the  dangerous 
condition  in  which  the  evidence  tends  to  show  it  was,  in  view 
of  its  location  and  the  habits  of  the  boys  in  Itasca  respecting 
it,  and  in  view  of  the  fact  that  the  evidence  was  sufficient  to 
carry  the  case  to  the  jury  on  the  point  of  notice  sufficient  to 
charge  the  defendant  with  responsibility  for  the  condition  of 
the  wire.  One  witness  testified  that  two  months  before  the 
accident  he  saw  evidence  of  contact  of  defendant's  wires  with 
the  guy  wire ;  that  he  saw  sparks  or  flickering  of  fire  on  the 
top  of  the  pole  to  which  the  guy  wire  was  attached ;  that  he 
saw  it  several  times  and  heard  noise  indicating  contact.  The 
evidence  also  tends  to  show  that  such  condition  continued  and 
was  manifest  when  the  guy  wire  was  pressed  down. 

Three  witnesses  testified  that  two  weeks  before  the  accident 
they  saw  evidence  of  contact^  describing  the  sparks  and  flick- 
ering near  the  top  of  the  pole.  Without  further  discussion  of 
the  evidence  we  are  convinced  that  for  at  least  two  months 
before  the  accident  the  condition  was  such  as  to  warrant  the 
jury  in  finding  that  the  defendant  was  chargeable  with  notice. 

2.  Error  is  assigned  in  allowing  Dr.  Baird  to  answer  the 
following  question : 

*^Q.  Doctor,  assuming  that  on  the  night  of  this  visit  of 
yours  to  Mr.  Lomoe's  house  this  boy  was  ten  years  and  three 
months  of  age ;  that  previous  to  that  time  he  had  been  in  av- 
erage good  health,  in  perfect  health;  that  he  was  an  active 
boy ;  that  about  8 :46  o'clock  on  that  same  night  he  was  sent 
by  his  father  for  a  pail  of  water,  and  in  returning  he  set  the 
pail  full  of  water  down  on  the  sidewalk  close  to  a  pole  which 
carried  electric  light  wires  and  to  which  a  guy  rope  was  at- 
tached that  ran  from  this  pole  up  to  near  the  top  of  another 
pole  which  was  twenty-six  feet  high ;  that  this  guy  wire  was 
about  five  feet  above  the  sidewalk,  and  that  within  two  feet 
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of  the  pole  to  which  this  guy  wire  was  fastened  there  was  a 
track,  traveled  path,  and  that  about  five  or  ten  minutes  after 
he  was  sent  for  the  pail  of  water  he  was  found  by  his  father 
lying  under  the  guy  wire  with  his  head  towards  the  sidewalk 
and  within  two  or  three  feet  of  the  pole,  his  arm  and  legs  e?  • 
tended,  and  gasping;  that  his  father  picked  him  up  and  took 
him  into  the  house ;  that  his  clothing  was  removed  and  he  was 
put  in  a  tub  of  hot  water ;  that  he  was  shortly  afterward  taken 
out  of  the  tub  and  pounded  on  the  back,  and  that  then  arti- 
ficial respiration  was  used,  the  arm  movement,  and  continued 
for  about  twenty-five  minutes  and  until  you  arrived  and  saw 
the  boy.  Take  that  into  consideration,  and  taking  into  con- 
sideration the  condition  of  the  boy's  body  as  you  found  it  and 
as  you  testified  here,  and  taking  into  consideration  your  ex- 
perience as  a  physician  and  surgeon,  state  what  in  your  opin- 
ion was  the  cause  of  the  boy's  death.'' 

The  witness  answered:  '^I  would  say  the  cause  of  the  death 
was  electric  shock." 

The  contention  of  the  appellant  is  that  the  facts  embraced 
within  the  question  were  not  the  subject  of  expert  evidence; 
that  the  inf erenoes  to  be  deduced  from  such  facts  might  as 
well  be  drawn  by  the  jury  as  by  the  witness ;  and  that  the  in- 
terrogatory called  for  an  answer  to  the  direct  question  put  in 
issue  by  the  pleadings  and  was  not  competent;  that  while 
Dr.  Baird  testified  that  he  found  bums  on  the  deceased's 
hands  and  shoes,  he  could  not  tell  whether  such  bums  were 
caused  by  electricity  or  not;  and  that  the  only  element  in  the 
question  upon  which  the  doctor  would  have  any  superior 
knowledge  to  any  member  of  the  jury  was  as  to  treatment  of 
the  boy  after  he  was  found  gasping,  by  placing  him  in  a  tub 
of  hot  water  and  attempting  artificial  respiration,  and  that 
this  would  not  throw  any  light  upon  the  cause  of  his  death, 
whether  it  was  occasioned  by  electric  shock  or  in  some  other 
manner.  Counsel  for  appellant  cites  us  to  the  following  au- 
thorities to  sustain  his  contention :  17  Cyc  41 ;  Knoll  v.  State, 
56  Wis.  249, 12  K  W.  369 ;  Trapp  v.  Drwecher,  79  Wis.  638, 
48  K  W.  664;  Wiltse  v.  Tilden,  77  Wis.  152, 156,  46  N.  W. 
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665 ;  Veerhitsen  v.  C.  &  N.  W.  B.  Co.  53  Wis.  689,  694,  11 
N.  W.  433 ;  MeUor  v.  Utica,  48  Wis.  457,  4  N.  W.  655 ; 
Wylie  V.  Wcmani,  48  Wis.  506,  4  N.  W.  682 ;  Tuttle  v.  Law- 
rence, 119  Mass.  276;  Buxton  v.  Somerset  P.  Works,  121 
Mass.  446 ;  Meeh<m  v.  O.  N.  B.  Co.  13  K  Dak.  432,  101  N. 
W.  183 ;  Hunt  v.  Kile,  98  Fed.  49 ;  New  York  E.  Q.  Co.  v. 
Blair,  79  Fei  896 ;  Irdamd  &  8.  C.  Co.  v.  Tolson,  139  U.  S. 
651,  11  Sup.  Ct  653. 

Whether  this  question  was  proper  is  not  free  from  diflSculty, 
but  we  do  not  regard  the  answer  prejudicial,  even  if  the  evi- 
dence was  incompetent  (a  point  we  do  not  decide),  becauBe 
we  think  the  jury  from  the  evidence  could  have  drawn  no 
other  inference  than  that  the  boy  came  to  his  death  by  an 
electric  current  communicated  to  him  from  the  guy  wire.  It 
is  suggested  by  counsel  for  appellant  that  he  might  have  been 
killed  by  lightning,  but  there  is  no  evidence  to  support  such 
an  inference.  From  the  undisputed  facts  we  think  no  other 
inference  could  be  drawn  than  that  he  was  killed  by  an  electric 
current  from  the  guy  wire  communicated  to  it  from  defend- 
ant's wire.  This  being  so,  the  answer  to  the  hypothetical 
question  was  wholly  immaterial  and  could  not  have  preju- 
diced defendant 

3.  Error  is  assigned  because  the  court  refused  to  submit  to 
the  jury  the  following  questions : 

"(1)  Did  some  person  not  in  the  employ  of  the  defendant 
shortly  before  the  accident  place  one  of  the  defendant's  pri- 
mary wires  under  the  insulator  and  in  contact  with  the  pin 
wire? 

"(2)  If  you  answer  the  above  question  'Yes,'  was  this  the 
proximate  cause  of  the  accident  ?" 

The  questions  asked  to  be  submitted  were  merely  eviden- 
tiary and  there  was  no  error  in  refusing  to  submit  them. 
Swalm  V.  N.  P.  B.  Co.  143  Wis.  442,  445,  128  N.  W.  62 ; 
Anderson  v.  Sparks,  142  Wis.  398,  125  N.  W.  925.  More- 
over, the  court  charged  upon  the  subject  to  the  effect  that  de- 
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fendant  was  not  bound  to  anticipate  that  any  person  would 
place  its  primary  wire  under  the  insulator  (there  being  evi- 
dence that  it  was  under  the  insulator  at  the  time  of  the  in- 
jury) in  such  manner  as  to  come  in  contact  with  the  pin  wire, 
and  that  they  could  not  find  the  defendant  negligent  because 
of  the  wire  being  there  unless  they  found  that  it  had  been 
there  for  so  long  a  time  that  defendant  ought,  in  the  exercise 
of  ordinary  care,  to  have  known  of  the  condition.  The  neg- 
ligence of  defendant  was  covered  by  the  special  verdict  sub- 
mitted, and  no  error  was  committed  in  refusing  the  request 
to  submit  the  questions.  Sufferling  v.  Heyl  &  Patterson,  189 
Wis.  510, 121  N.  W.  261;  Steber  v.  C.  &  N.  W.  B.  Co.  139 
Wis.  10,  120  K  W.  502;  Palmer  v.  ScKultz,  188  Wis.  455, 
120  ISr.  W.  348 ;  Zimmer  v.  Fox  Biver  Valley  E.  B.  Co.  118 
Wis.  614,  95  N.  W.  967 ;  Blankavag  v.  Badger  B.  &  L.  Co. 
136  Wis.  880,  117  N.  W.  852 ;  Byaai  v.  Oshkosh  G.  L.  Co. 
138  Wis.  466, 120  N.  W.  264. 

4.  It  is  claimed  that  the  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  appellant.  These  requests  in  effect 
asked  the  court  to  charge  that  plaintiff  was  not  entitled  to 
recover;  that  there  was  no  evidence  that  the  guy  wire  was 
dangerous,  or  that  defendant  had  notice  of  its  condition,  or 
that  there  was  any  contact  with  defendant's  wire;  and  that 
there  was  no  evidence  that  the  sagging  of  defendant's  wires 
was  the  cause  of  the  injury.  These  requests  involve  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  make  a  case  for  the 
jury.  We  have  already  referred  to  some  of  the  evidence  tend- 
ing to  show  that  defendant  was  chargeable  with  notice  of  the 
condition  of  the  wires.  There  is  evidence  that  the  wires  had 
sagged  some  time  before  the  injury  to  a  point  within  six 
inches  of  the  cross-arm  on  the  Omaha  pole,  and  that  defend- 
ant had  no  system  of  inspection,  only  that  its  men  while  work- 
ing or  when  not  busy  looked  to  see  if  there  was  anything 
wrong.  Defendant's  foreman  testified  that  the  last  time  he 
was  over  the  line  was  in  the  spring  or  early  summer,  and  that 
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was  the  time  he  noticed  that  the  primary  wires  were  six  inches 
from  the  cross-amL  Whatever  way  the  wire  was  brought 
under  the  insulator  and  the  contact  formed  is  not  very  ma- 
terial^ since  there  is  evidence  to  warrant  the  jury  in  finding 
that  the  condition  had  existed  for  such  time  as  to  charge  the 
defendant  with  notice^  and  there  is  evidence  that  the  sparks 
and  sputtering  noise  at  the  top  of  the  pole  could  have  been 
caused  in  no  other  way  than  by  coming  through  one  of  de- 
fendant's primary  wires.  The  test  made  after  the  injury  and 
while  conditions  remained  the  same  showed  that  there  was  a 
contact,  and  that  by  pressing  down  on  the  guy  wire  the  cur- 
rent passed  into  it  from  the  defendant's  primary  wires.  Re- 
specting the  cause  of  the  boy's  death,  as  before  observed,  we 
.  think  no  other  inference  could  he  drawn  from  the  evidence 
than  that  he  was  killed  by  an  electric  shock  from  the  guy  wire. 
We  are  of  opinion  that  no  error  was  committed  in  refusing 
the  requests  to  charge  referred  to. 

5.  Error  is  assigned  upon  the  part  of  the  charge  which  told 
the  jury  that  danger  in  the  use  of  electricity  was  imminent 
and  lurking  in  character,  and  that  a  high  degree  of  watchful- 
ness for  the  prevention  of  accidents  is  imposed  upon  persons 
handling  electric  currents ;  that  such  watchfulness  should  take 
into  account  the  acts  of  strangers  and  of  the  public  generally. 
There  was  no  error  in  this  part  of  the  charge.  Nagle  v. 
Hake,  123  Wis.  256,  101  N.  W.  409 ;  Wilbert  v.  Sheboygan 
L.,  P.  &  B.  Co.  129  Wis.  1,  106  N.  W.  1058 ;  Ryan  v.  Osh- 
hosh  0.  L.  Co.  138  Wis.  466,  120  N.  W.  264.  The  WilbeH 
Case  was  quite  similar  in  facts  to  the  case  now  before  us,  and 
this  court  said : 

"The  danger  incident  to  the  use  of  electricity  is  imminent 
and  lurking  in  character,  and  a  high  degree  of  watchfulness 
for  the  prevention  of  accidents  is  imposed  on  persons  handling 
it.  .  .  .  The  watchfulness  needed  to  prevent  such  accident 
should  take  into  account  the  acts  of  strangers  and  the  public 
generally." 
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The  following  parts  of  the  diarge  are  also  complained  of : 

^^You  will  consider  the  length  of  time  the  conditions  as 
they  are  shown  by  the  evidence  to  have  existed  at  the  time  of 
the  accident  had  continued  prior  to  the  time  of  the  accident. 

''And  you  will  consider  also  the  question  as  to  whether  or 
not  the  condition  and  location  of  the  wires  were  such  as  that 
a  person  familiar  with  electric  wires  and  knowing  the  charac- 
teristics of  electricity  being  transmitted  through  wires  ought, 
in  the  exercise  of  ordinary  care,  to  have  discovered  or  antici- 
pated that  the  guy  wire  might  become  charged  with  electric- 
ity from  defendant's  primary  wires  or  either  thereof." 

The  complaint  rests  chiefly  upon  the  assumption  that  there 
was  not  sufficient  evidence  to  charge  the  def^idant  with 
knowledge  of  the  condition  of  the  wires.  This  point  has  been 
considered  heretofore. 

6.  It  is  also  insisted  that  the  damages  are  exoessiva  The 
jury  gave  $3,000  damages  and  the  court  below  reduced  the 
verdict  to  $2,600.  We  do  not  feel  justified  in  disturbing  the 
judgment  as  to  amount  of  damages  fixed  by  the  trial  court. 

We  find  no  reversible  error  in  the  record. 

By  {he  Court. — ^The  judgment  is  affirmed. 

TiMUK,  J.  I  do  not  think  the  question  which  Dr.  Baird 
was  permitted  to  answer  was  proper,  particularly  under  the 
circumstances  presented  here.  The  doctor  had  testified  that 
from  an  examination  of  the  wounds  he  could  not  say  what 
caused  death.  It  would  not  be  proper  in  any  case  because  it 
submits  to  the  witness  to  make  deductions  from  circumstan- 
tial evidence  proper  to  be  made  only  by  the  jury.  On  the 
question  whether  or  not  appellant  has  affirmatively  shown  that 
it  was  prejudiced  by  this  ruling  I  concur  in  the  opinion  by 
Mr.  Justice  Kbewiit.  The  expert  evidence  elicited  by  the 
question  was  cumulative.  It  was  added  to  certain  very  per^ 
suasive  circumstantial  evidence,  which  latter  seemed  to  ex- 
clude every  other  reasonable  hypothesis  than  that  the  cause 
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of  death  was  an  electric  shock  from  the  guy  wire.     There  was 
no  evidence  contradictory  of  this  last. 

Marsfat.t.,  J.  (dissenting).  I  disagree  with  my  brethren 
only  on  whether  the  judgment  is  fatally  excessive.  To  my 
mind  that  should  be  answered,  very  emphatically,  in  the  af- 
firmative. Much  of  what  I  said  in  my  opinion  in  Ludvigson 
V.  Superior  S.  B.  Co.,  post,  p.  34, 182  N.  W.  621,  applies  to  this 
case,  but  with  added  force  because  we  have  here  the  decision 
of  the  circuit  judge  that  the  verdict  of  the  jury  was  fatally 
excessive.  Doubtless  it  was  not  thought  that  it  was  charac- 
terized by  passion  or  prejudice  or  any  element  of  dishonesty, 
but  was  characterized  by  mistake  of  law,  and  perhaps  of  fact 
as  well, — ^plainly  by  want  of  appreciation  of  the  limit  of 
rightful  recovery  being  the  pecuniary  loss  to  the  father,  meas- 
ured by  his  reasonable  expectation,  at  the  time  of  the  son's 
death,  of  receiving  pecuniary  benefits  from  a  continuation  of 
the  latter's  life.  I  cannot  think  for  a  moment  that  the  jury 
comprehended  that  at  alL 

I  reach  the  conclusion  stated  because,  as  I  view  the  case,  it 
is  wholly  wanting  in  evidence  to  support  the  award  of  dam- 
ages made,  even  as  reduced  by  the  trial  court.  The  boy  was 
ten  years  old.  He  was  a  child  of  ordinary  attainments.  The 
father  had  two  other  boys, — one  nine  and  the  other  thirteen 
years  of  age,  all  by  a  first  and  deceased  wife, — and  one  child 
by  a  second  wife.  The  father  was  forty-one  years  of  age  and 
second  wife  twenty-nine.  All  members  of  the  family  were  in 
good  health.  The  father  occupied  a  lucrative  position  and 
was  in  comfortable  circumstances.  There  was  no  evidence  to 
show  that  the  deceased  was  specially  inclined  to  assist  his 
father,  pecuniarily,  or  had  any  particular  capability  in  that 
regard.  There  was  no  evidence  showing,  even  remotely,  that 
the  father  needed,  or  would  probably  need,  pecuniary  help 
from  his  son.     The  fact  that  there  was  a  young  second  wife 
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and  a  child  by  her  stronglj  suggests  improbability  of  such 
help. 

In  view  of  the  foregoing  and  the  common  knowledge  that 
children,  as  a  rule,  are  not  pecuniarily  helpful  to  their  par- 
ents,— ^rather  the  contrary, — and  no  evidence  that  the  boy  in 
question  was  out  of  the  ordinary  in  respect  to  probability  of 
rendering  pecuniary  assistance  to  his  father, — rather  the  con- 
trary,— how  can  we  say  the  latter  had,  at  the  time  of  the  boy^s 
death,  reasonable  expectation  of  such  aid  to  the  extent  of 
$3,000  or  $2,500  ? 

This  court  in  Wiltse  v.  TUden,  77  Wis.  152,  46  K  W.  284, 
while  overlooking  somewhat  the  Code  provision  for  protectr 
ing  a  litigant  from  being  mulct  in  an  excessive  amount,  with 
evident  reluctance,  sustained  a  verdict  of  $2,000  for  the  death 
of  a  young  minor  girl  though  there  was  undisputed  evidence 
of  dependency  of  the  parent  upon  the  girl's  earnings ;  that  she 
was  receiving  good  wages ;  had  fine  prospects  in  that  regard 
and  was  much  devoted  to  the  welfare  of  her  mother,  the  bene- 
ficiary. As  I  have  remarked,  there  is  no  evidence  of  the  kind 
in  this  case. 

This  court  has  held  repeatedly,  that,  ordinarily,  some  evi- 
dence is  required  to  warrant  any  recovery,  in  a  case  of  this 
kind,  except  for  the  balance  of  the  period  of  minority.  Pot- 
ier  V.  C.  &  N.  W.  B.  Co.  21  Wis.  872 ;  Ewen  v.  C.  &  N.  W. 
R.  Co.  38  Wis.  618,  622 ;  Tuteiur  v.  C.  £  N.  W.  B.  Co.  77 
Wis.  605,  46  K  W.  897.  In  the  latter  case  the  court  re- 
marked :  "Ordinarily  parents  expect  no  pecuniary  benefits  or 
advantages  from  their  children  after  they  become  of  age; 
hence,  in  case  of  the  death  of  a  child,  it  has  been  held  neces- 
sary to  show  that  the  parent  was  in  an  indigent  or  dependent 
condition  in  order  to  recover.'^  That  doctrine  was  emphatic- 
ally affirmed  in  Thompson  v.  Johnston  Bros.  Co.  86  Wis. 
576,  67  N.  W.  298,  where  an  award  of  $700  was  sustained 
on  abundance  of  evidence  showing  reasonable  expectation  of 
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pecuniary  benefits  to  the  parent  from  the  life  of  the  child^ 
both  during  and  after  minority. 

So  it  seems  plain  that  the  recovery  in  this  case  must  be  re- 
garded as  covering  only  the  period  of  minority.  That  is,  the 
jury  awarded  the  beneficiary  an  equivalent  of  a  payment  of 
about  $30  per  month  for  that  period,  and  the  court  cut  it 
down  to  $25.  If  there  is  any  evidence  upon  which  to  ground 
judgment  on  such  basis  I  am  unable  to  find  it  I  should  say 
the  recovery  ought  to  be  reduced  by  $1,500 — probably  more. 

Much  respect  is,  doubtless,  given  by  my  brethren  to  the 
fact  that  the  trial  court  fixed  the  right  of  recovery  at  $2,500. 
I  think  that  should  not  have  any  very  significant  weight  be- 
cause characterized  by  several  errors  of  law.  The  learned 
circuit  judge,  evidently,  did  not  appreciate  the  fact  that,  as^ 
the  evidence  stood,  the  recovery  could  not  reach  beyond  the 
period  of  minority.  Furthermore,  he,  evidently,  did  not  ap- 
preciate the  rule  that,  in  letting  an  excessive  recovery  stand 
for  a  less  amount,  at  the  option  of  the  plaintiff,  such  amount 
should  be  placed  as  low  as  an  intelligent  jury,  properly  in- 
structed, in  the  exercise  of  sound  judgment  upon  the  evidence 
and  the  law  applicable  thereto,  and  appreciating  the  same, 
would  be  liable  to  place  it  Baxter  v.  C.  £  N.  W.  B.  Co.  104 
Wis.  307,  80  N.  W.  644;  Bueping  v.  C.  <6  N.  W.  B.  Co.  116 
Wis.  625,  93  N.  W.  843 ;  Willette  v.  Bhinelander  P.  Co.  145 
Wis.  537,  558,  130  N.  W.  853.  I  think  the  rule  was  re- 
versed here.  Further,  I  think  the  trial  court  did  not  appre- 
ciate that,  even  in  such  a  case  as  this, — for  the  minority" 
period, — the  award  cannot  be  properly  placed  at  an  arbitrary 
sum.  It  must  be  based  on  some  common-sense  view  of  the 
evidence  as  regards  pecuniary  loss  to  the  beneficiary  by  the 
death  complained  of. 

I  think,  further,  that  neither  the  jury  nor  the  trial  court 
appreciated  that,  whereas  there  is  an  increase  in  the  cost  of 
living,  increase  of  wages  and  diminished  purchasing  power  of 
money  from  the  condition  in  former  years,  forming  a  sub- 
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stantial  basis  for  the  tendency  to  permit  larger  reooveries  for 
injuries  to  or  deaths  of  adults  than  formerly,  the  reverse  is  true 
in  case  of  infants.  The  increased  cost  of  living  has  dimin- 
ished, greatly,  the  probability  of  a  parent  receiving  pecuniary 
benefits  from  the  life  of  his  child  during  minority.  Then 
there  is  the  great  change  from  the  custom  of  the  major  part 
of  the  ordinary  class  to  put  their  children  to  profitable  em- 
ployment at  an  early  age  and  take  the  avails  of  their  labor  till 
majority,  to  the  habit  of  not  putting  them  to  such  employment 
till  near  majority,  if  at  all,  and  of  not  taking  the  proceeds  of 
their  work ;  that  being,  in  recent  years,  supplemented  by  strin- 
gent legislation,  creating  substantial  disability  to  realize  any- 
thing of  a  pecuniary  nature  from  the  labor  of  a  minor  prior 
to  his  seventeenth  year.  Sec.  1728a^  Stats.  (Laws  of  1911, 
ch.  479).  In  view  thereof,  how  can  we  say,  in  a  case  of  this 
sort,  that  there  is  any  ground  for  such  a  recovery  as  we  have 
before  us, — ^practically,  on  a  present  worth  basis  for  the  five 
years  of  legal  permission  to  enjoy  the  wages  of  a  son,  of  about 
$800  per  year?  Otherwise  than  under  exceptional  circum- 
stances, in  view  of  the  law  and  custom  of  our  time,  there  is 
no  reasonable  probability  of  a  child  being  self-supporting  and 
returning  anything  of  a  pecuniary  nature  to  the  parents. 
Evidence  should  be  required  to  show  the  exceptional  circum- 
stances, if  any.  Here,  as  we  have  seen,  the  evidence  rather 
negatives  the  existence  of  such  circumstances.  Yet  it  is  said 
the  beneficiary  of  the  recovery  had  reasonable  ground,  at  the 
time  of  the  son's  death,  to  expect  pecuniary  benefits  by  a  con- 
tinuation of  his  life  for  the  next  eleven  years  to  the  extent  of 
some  $25  per  month,  though  he  was  substantially  prohibited 
by  law  from  having  any  benefit  from  the  boy's  engaging  in  a 
gainful  occupation  till  the  last  five  years  of  minority.  I  can- 
not agree  to  that* 
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Bknson^  Bespondenty  vb,  Supesios  MAxruFAOTUBiNa  Com- 

PAirr,  Appellant 

September  19 — October  S,  1911. 

Master  and  servant:  Negligence:  Injury  to  servant:  Defective  mor 
chinery:  Contributory  negligence:  Questions  for  jury:  Evi- 
dence: Common  use  of  similar  appliances:  Opinions:  Instruo- 
tions  to  jury:  Damages, 

1.  In  an  action  for  personal  injuries  to  an  employee,  engaged  in 

unloading  stone  from  the  hold  of  a  vessel,  caused  by  the  hail 
of  a  bucket  and  the  latch  attached  thereto  dropping  down  and 
striking  his  leg,  the  evidence  is  held  to  warrant  a  verdict  to 
the  efPect  that  defendant  was  negligent  in  furnishing,  as  part 
of  the  hoisting  apparatus,  a  hook  with  a  locking  device,  which, 
even  though  a  perfect  appliance  in  itself,  was  not  reasonably 
safe  when  used  in  connection  with  the  bucket  in  question,  for 
the  reason  that  it  was  calculated  to  mislead  employees  by  an 
appearance  of  safety  and  yet,  because  it  did  not  fit  the  staple 
on  the  bail  of  that  bucket,  was  liable  to  release  itself  from 
such  staple  when  the  cable  was  slacked. 

2.  Contributory  negligence  was  not  shown  as  matter  of  law  by  the 

fact  that  the  bucket  had  been  so  placed  under  the  deck  that 
when  hoisted  it  would  not  clear  the  coaming  of  the  hatchway, 
even  though  plaintiff  had  had  much  experience  in  unloading 
vessels,  there  being  evidence  that  the  work  was  being  done  in 
the  usual  and  ordinary  way  and  that  plaintiff  did  not  know 
that  any  instruction  had  been  given  as  to  the  manner  of  plac- 
ing the  buckets. 

3.  Testimony  that  appliances  similar  to  those  in  question  were  in 

general  use  by  other  employers  of  ordinary  care  in  the  same 
business  was  properly  excluded,  both  because,  by  reason  of  his 
limited  knowledge  on  the  subject,  the  witness  was  not  compe- 
tent to  give  such  testimony,  and  because  it  was  immaterial,  in 
that  it  did  not  go  to  the  real  question  in  the  case,  which  was 
whether  employers  of  ordinary  care  in  the  same  kind  of  busi- 
I  ness  used  hooks  with  locking  devices  which,  notwithstanding 

!  such  devices,  would  drop  out  of  the  staples  in  the  buckets  in 

connection  with  which  they  were  used. 

4.  Opinion  evidence  that  the  hook  in  question  t^as  safer  than  the 

open  hook  which  was  ordinarily  used  in  such  work,  that  it  was 

a  suitable  hook  for  the  purpose  for  which  it  was  used,  that  it 

>  was  a  reasonably  safe  appliance,  and  that  it  was  considered  a 
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standard  hook,  was  also  Immaterial,  since  there  was  nothing 
to  show  any  defect  in  the  hook  except  when  used  in  connection 
with  the  staple  which  It  did  not  fit. 

5.  Opinions  not  based  on  any  hypothetical  statement  of  facts,  but 

directed  to  and  passing  upon  the  very  questions  which  are  to 
be  submitted  to  the  Jury,  are  not  admissible  In  eTldence. 

6.  Opinions  as  to  matters  of  fact  which  may  be  testified  to  directly 

or  shown  by  actual  demonstration — in  this  case  whether  the 
hook  in  question,  when  locked,  could  be  removed  from  the  sta- 
ple— are  not  admissible. 

7.  In  an  action  for  a  permanent  personal  injury,  an  instruction  per- 

mitting the  Jury  to  award  damages  to  compensate  plaintift  for 
the  resulting  "deprivation  of  the  pleasures  of  life"  was  not  er- 
roneous, but  the  use  of  that  phrase  is  not  to  be  commended. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Charles  Smith,  Judge.     Affirmed, 

The  defendant  is  a  corporation  doing  business  in  the  city 
of  Superior  and  is  engaged  in  the  manufacturing  of  lime  and 
other  building  materials,  and  in  the  conduct  of  its  business 
uses  and  maintains  a  dock  on  the  Bay  of  Superior  in  said  city, 
at  which  dock  steamboats  are  moored  and  cargoes  of  stone 
unloaded  therefrom. 

The  equipment  in  use  for  the  unloading  of  said  stone  con- 
sists of  two  hoisting  rigs  or  towers  about  seventy  feet  high  in 
which  machinery  operated  by  steam  is  located.  From  this 
tower  a  movable  arm  or  boom  extends  out  to  a  position  over 
the  hatch  of  the  vessel,  and  along  this  are  run  steel  wire 
cables,  the  ends  of  which  are  attached  to  revolving  drums  in 
the  hoisting  tower,  and  by  means  of  this  cable  the  buckets  for 
conveying  the  stone  are  lowered  into  the  hold  of  the  vessel  and 
when  filled  taken  therefrom  and  conveyed  to  the  dock.  To 
the  outer  loop  of  this  cable  is  a  sheave  block  or  pulley,  and 
below  that  is  a  heavy  cast  steel  hook  with  a  locking  device 
thereon  by  which  the  cable  is  hooked  onto  the  bucket  through 
a  staple  in  the  top  of  the  bail.  The  buckets  used  are  of  steel, 
weiring  about  800  pounds,  shaped  somewhat  like  the  ordi- 
nary house  coal  scuttle,  with  a  loose  or  swinging  bail  attached 
to  the  bucket  at  the  sides  and  a  little  back  of  the  center,  so 
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that  when  the  bucket  is  full  the  heavier  part  is  forward  of  the 
bail.  When  loaded  it  is  kept  in  an  upright  position  by  means 
of  a  steel  device  known  as  a  %ack-latch,"  which  is  hinged  to 
the  top  of  the  bail  and  extends  down  to  and  against  the  top  of 
the  bucket  on  the  inside.  This  arrangement  prevents  the 
bucket  when  loaded  from  tipping  forward.  On  either  side 
of  the  bucket  near  the  top  and  just  forward  of  the  bail  when 
in  an  upright  position  are  small  steel  projections  or  shoulders 
called  "lugs,"  so  located  as  to  prevent  the  bail  from  tipping 
forward  or  the  bucket  tipping  backward  when  loaded  and 
being  hoisted.  By  means  of  a  pin  or  dumper  forward  of  the 
bail  and  at  the  top  of  the  back-latch  lever,  the  bucket  is  au- 
tomatically dumped  when  over  the  hopper  at  the  top  of  the 
dock  and  is  then  righted  and  sent  back  for  reloading.  The 
cable  is  then  detached  from  the  bail  of  the  empty  bucket  and 
hooked  into  the  bail  of  the  filled  one.  A  signal  is  given  to  a 
man  on  the  deck  called  the  *Tiatch  tender/'  who  in  turn  sig- 
nals to  the  man  in  the  hoisting  tower.  Plaintiff  contended 
that  the  locking  device  on  the  hook,  in  connection  with  the 
staple  which  attached  to  the  bail  of  the  bucket,  was  defective, 
in  that  the  device  when  closed  left  an  opening  through  which 
the  staple  might  escape,  and  through  which  it  did  escape  on 
this  occasion. 

The  complaint  alleges  that  on  September  17,  1910,  the 
plaintiff  was  in  the  employ  of  the  defendant  company  un- 
loading stone  from  the  hold  of  a  vessel  at  defendant's  dod:; 
that  in  the  performance  of  his  duties  he  was  required  to  as- 
sist in  filling  buckets  with  stone  as  they  were  lowered  into  the 
hatchways;  that  a  bucket  had  been  filled,  and  while  being 
hoisted  from  the  hold  came  in  contact  with  the  coaming  on  the 
side  of  the  hatch,  and  that  it  was  necessary  to  again  lower  the 
bucket  to  tlie  bottom,  where  it  rested  upon  the  stone ;  that  by 
reason  of  the  defective  condition  of  the  appliance  by  which 
the  cable  was  fastened  to  the  bail  of  the  bucket  the  bail  and 
back-latch  dropped  over  and  struck  the  plaintiff  upon  the  leg 
and  foot,  as  a  result  of  which  he  suffered  injuries  of  a  perma- 
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nent  and  seriotis  character,  and  this  action  is  brou^t  to  re- 
cover damages  therefor. 

The  answer  denies  all  liability  on  the  part  of  the  defendant, 
alleges  carelessness  and  negligence  on  the  part  of  the  plaintiff 
and  assumption  of  risk  by  him,  and  puts  in  issue  all  the  ma- 
terial allegations  of  the  complaint  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  the  sum  of  $1,500,  and  on  such  ver- 
dict judgment  was  entered  in  favor  of  the  plaintiff  and 
against  the  defendant,  from  which  judgment  defendant  ap- 
peals. 

W.  M.  Steele,  iot  the  appellant,  to  the  point  that  evidence 
of  the  general  or  conmion  use  of  like  or  similar  appliances  by 
other  employers  in  like  or  similar  business  in  the  exercise  of 
ordinary  care  is  competent  on  the  question  of  the  degree  of 
•care  exercised  by  a  defendant  in  providing  such  appliances  in 
a  given  case,  and  is  a  defense,  cited  Irunes  v.  Milwaukee,  96 
Wis.  170,  173 ;  Osborne  v.  Lehigh  Valley  C.  Co.  97  Wis.  27, 
30 ;  Kreider  v.  Wis.  River  P.  &  P.  Co.  110  Wis.  645 ;  Jevr 
«n  V.  Hudson  8.  Co.  98  Wis.  78 ;  Boyce  v.  Wilbur  L.  Co.  119 
Wis.  642,  646;  Bylander  v.  Laursen,  124  Wis.  2,  6,  6; 
Tazdzewski  v.  Barker,  131  Wis.  494 ;  Wed  v.  Bayfield  M.  Co. 
144  Wis.  106 ;  WiUette  v.  BhineJander  P.  Co.  145  Wis.  537 ; 
Jensen  v.  Wis.  Cent.  B.  Co.  145  Wis.  326 ;  Oeno  v.  Fall 
Mountain  P.  Co.  68  Vt  568,  671;  Monsen  v.  Crane,  99 
Minn.  186. 

W.  P.  Crawford,  for  the  respondent. 

Babnes,  J.  Forty-five  errors  are  assigned  by  the  appellant 
in  this  case.  While  a  number  of  them  are  grouped  and  ar- 
:gued  together,  still  the  array  is  quite  formidable,  at  least  as 
to  numbers.  We  shall  discuss  such  of  the  errors  relied  on  as 
we  think  merit  notice.  The  fact  that  many  of  them  will  be 
passed  over  without  discussion  does  not  indicate  that  they 
were  not  considered,  but  only  that  their  discussion  would  not 
he  beneficial. 

The  first  error  argued  is  that  the  evidence  fails  to  show  any 
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negligence  on  the  part  of  the  defendant  The  hook  used  in 
hoisting  the  buckets  of  stone  at  the  time  of  the  accident  was 
patterned  after  a  hook  manufactured  in  Milwaukee.  The 
bucket  in  use  was  manufactured  by  a  different  manufacturer. 
This  is  an  important  fact  in  the  case,  because  if  the  hook  i& 
considered  as  a  separate  and  distinct  appliance  there  was  not 
a  particle  of  evidence  to  show  that  it  was  not  perfect  in  everj 
particular.  So,  too,  if  we  consider  the  bucket,  its  handle  and 
the  staple  therein,  and  the  locking  device  to  hold  the  handle  in 
place,  apart  and  aside  from  the  hook,  there  is  nothing  to  show 
that  the  appliance  as  a  whole,  or  any  of  its  component  parts,, 
was  defective  or  out  of  repair.  This  conclusion  eliminates  a 
number  of  the  errors  complained  of.  If  the  defendant  was 
negligent  it  was  because  it  assembled  two  incongruous  ar^ 
tides — ^two  misfits — ^to  make  a  single  appliance.  The  hook 
was  evidently  intended  to  lock  so  that  it  could  not  drop  out 
of  or  be  removed  from  the  staple  in  which  it  was  inserted 
without  opening  the  locking  device.  There  was  evidence  from 
which  the  jury  might  iSnd  that  the  staple  of  the  bucket  was  sa 
small  that  the  hook  would  slip  out  when  the  jaw  or  projection 
which  constituted  the  locking  device  was  in  place  and  as  close 
as  it  could  be  set  to  the  point  of  the  hook  opposite  thereto. 
Stated  in  another  way,  the  jury  might  find  that  either  a  hook 
was  used  which  was  too  large  or  a  staple  which  was  too  small. 
Either  appliance  would  be  perfect  if  used  in  connection  with 
another  which  it  fitted.  It  may  well  be,  as  argued  by  the  ap- 
pellant, that  it  would  not  be  negligence  on  the  part  of  the  mas- 
ter to  use  the  open  hook  formerly  in  use.  This  question  is  not 
before  us  for  decision.  It  is  also  true  that  the  hook  in  use  was- 
less  liable  to  release  itself  from  the  staple  when  the  oable  waa 
slacked  than  an  open  hook.  There  was,  however,  this  differ^ 
ence  between  the  use  of  the  two  hooks :  It  would  be  perfectly 
obvious  to  an  employee  that  the  open  hook  would  ordinarily 
drop  out  of  the  staple  when  the  cable  to  which  it  was  attached 
was  slacked,  while  it  would  at  least  require  a  careful  and  criti- 
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cal  examination  of  the  hook  and  staple  that  were  in  use  to  as- 
certain that  the  hook  mig^t  slip  throu^  the  staple  without  the 
locking  device  being  released.  An  employee  might  well  as- 
simie  that  so  long  as  the  locking  device  remained  in  place  the 
hook  conld  not  become  detached  from  the  staple.  The  hodc 
and  the  bucket  considered  together  constituted  an  appliance 
which  to  all  appearances  was  saf  e^  but  one  that  was  not  so  in 
fact.  The  locking  device  was  calculated  to  mislead  an  em- 
ployee. We  think  it  was  within  the  province  of  the  jury  to  say 
that  the  appliance  so  furnished  was  not  a  reasonably  safe  one. 
While  this  specific  item  of  negligence  is  not  very  definitely 
charged  in  the  complaint^  that  document  liberally  construed  is 
broad  enough  to  include  it,  and  it  was  submitted  to  the  jury. 
This  disposes  of  the  contention  that  the  evidence  was  insuffi- 
cient to  warrant  the  jury  in  finding  negligence  on  the  part  of 
the  defendant 

It  is  urged  that  plaintiff  was  guilty  of  contributory  ne^- 
gence  in  that  he  and  his  fellow-workmen  chose  an  obviously 
dangerous  method  of  doing  their  work  when  they  might  have 
pursued  a  safe  one  and  were  in  fact  instructed  so  to  do.  The 
alleged  negligence  consisted  in  their  placing  the  bucket  under 
the  decking  so  that  it  would  not  clear  the  coaming  of  the  hatch- 
way when  the  bucket  was  being  hoisted.  The  evidence  nega- 
tives the  claim  that  plaintiff  knew  that  any  instructions  were 
given  as  to  the  manner  of  placing  the  buckets,  and  the  evidence 
was  ample  to  show  that  the  work  was  being  done  in  the  usual, 
ordinary,  and  customary  way  at  the  time  of  the  accident. 
This  court  would  not  be  warranted  in  holding  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contributory  negligence, 
notwithstanding  the  fact  that  he  had  plenty  of  experience  in 
unloading  boats  during  preceding  years  when  open  hooks  were 
used. 

Error  is  assigned  because  the  witness  Speakes  was  not  per- 
mitted to  testify  that  the  back-latch  and  dumping  device  on 
the  bucket  were  devices  used  by  other  employers  of  ordinary 
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care  in  the  same  line  of  business,  and  in  refusing  to  permit 
the  same  witness  to  testify  that  the  hook  was  in  common  use 
by  other  employers  in  the  same  kind  of  business  and  was  con- 
sidered suitable  for  the  purpose,  and  in  refusing  to  permit  the 
witness  to  testify  that  various  captains  and  engineers  of  boats 
advised  him  of  places  where  the  hook  was  being  used,  as  well 
as  some  other  testimony  of  like  general  character. 

Presumably  the  court  sustained  the  objection  to  this  testi- 
mony on  the  ground  that  the  witness  did  not  show  himself  com- 
petent to  testify  by  reason  of  the  limited  knowledge  which  he 
had  in  reference  to  the  appliances  that  were  in  general  use  by 
employers  engaged  in  a  like  business.  The  witness  showed  a 
very  limited  knowledge  of  the  use  of  the  appliances  concerning 
which  he  was  asked  to  testify,  and  the  court  did  not  err  in  ex- 
cluding the  evidence.  It  is  quite  apparent  that  the  testimony 
was  immaterial  in  any  event,  as  it  did  not  go  to  the  real  ques- 
tion in  the  case,  which  was  whether  employers  of  ordinary  care 
in  the  same  kind  of  business  generally  used  hooks  with  locking 
devices  that  would  drop  out  of  the  staples  in  the  buckets  in  con- 
nection with  which  they  were  used  notwithstanding  such  lock- 
ing device. 

Error  is  also  assigned  because  the  court  refused  to  permit  a 
witness  for  the  defendant  to  testify  as  an  expert  that  in  his 
opinion  (1)  the  hook  used  was  safer  than  the  open  hook,  the 
one  in  ordinary  use;  (2)  that  the  hook  in  use  was  a  suitable 
hook  for  the  purpose  for  which  it  was  used;  (3)  that  the  hook 
was  a  reasonably  suitable  device  to  use  to  connect  the  cable 
with  the  bucket ;  (4)  that  the  hook  was  a  reasonably  safe  ap- 
pliance. Also  in  refusing  to  permit  witnesses  to  testify  that 
the  hook  was  considered  a  standard  one  among  coal-dock  oper^ 
ators ;  that  the  manufacturers  of  the  "Hunt"  hook  were  promi- 
nent manufacturers  of  hoisting  devices ;  and  that  the  latching 
device  on  the  bucket  was  reasonably  safe. 

The  court  excluded  the  testimony  on  the  ground,  as  we  are 
advised,  that  the  witnesses  were  being  asked  as  to  ultimate 
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facts  to  be  determined  by  the  jury.  There  are  numerous  cases 
which  hold  that  such  questions  cannot  properly  be  put  to  a 
non-expert  witness.  Kelley  v.  Fond  du  Lac,  31  Wis.  179 ; 
Montgomery  v.  Scott,  34  Wis.  338 ;  Oleson  v.  Tolford,  37  Wis. 
327 ;  Draper  v.  Ironton,  42  Wis.  696 ;  Oriifin  v.  WilloMf,  43 
Wis.  509 ;  Benedict  v.  Fond  du  Lac,  44  Wis.  495 ;  Mellor  v. 
mica,  48  Wis.  467,  4  N.  W.  666 ;  Laweon  v.  C,  Si.  P.,  M.  & 
O.  R.  Co.  64  Wis.  447,  24  N.  W.  618 ;  Bobinson  v.  Waupaca, 
77  Wis.  644,  46  N.  W.  809 ;  Lounshury  v.  Davie,  124  Wis. 
432, 102  N.  W.  941 ;  Johnson  v.  Highland,  124  Wis.  597, 102 
N.  W.  1085.  The  following  cases  hold  that  expert  evidence 
which  covers  the  ultimate  fact  to  be  decided  by  the  jury  and 
which  is  not  based  on  a  hypothetical  case  is  not  competent: 
Baker  v.  Madison,  62  Wis.  137,  22  N.  W.  141,  583 ;  MaUland 
V.  OilbeH  P.  Co.  97  Wis.  476,  72  N.  W.  1124.  It  is  also  held 
that  opinion  evidence  as  to  the  ultimate  fact  may  be  given  by 
experts  in  regard  to  matters  of  science,  art,  or  skill  in  some 
particular  calling  when  based  on  a  hypothetical  question  made 
up  of  facts  that  are  not  in  dispute.  MaUland  v,  OUbert  P. 
Co.  97  Wis.  476,  484,  72  N.  W.  1124;  Oreen  v.  Aehland  W. 
Co.  101  Wis.  258,  77  N.  W.  722 ;  Daly  v.  Milwavkee,  103 
Wis.  688,  79  N.  W.  752 ;  Innes  v.  Milwavkee,  103  Wis.  682, 
79  N.  W.  783.  These  cases  are  reviewed  and  their  applica- 
tion very  much  limited  by  Lyon  v.  Orand  Bapids,  121  Wis. 
609,  620,  99  K  W.  311.     It  is  there  said : 

"Opinion  evidence  must  not  be  permitted  to  extend  to  the 
merits  of  the  controversy,  passing  upon  the  very  question,  or 
one  of  them,  to  be  submitted  to  the  jury,  or  to  go  outside  of 
the  field  of  scientific  knowledge.'' 

It  is  quite  clear  that  the  evidence  was  properly  ruled  out 
imder  the  authorities  cited.  Moreover,  we  have  stated  that 
there  was  no  evidence  in  the  case  to  show  any  defect  in  the 
latch  or  to  show  any  defect  in  the  hook,  except  when  used  in 
connection  with  another  device  into  which  it  did  not  fit 
Consequently  the  evidence  offered  was  immaterial  because  the 
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ofiFer  amounted  to  an  attempt  on  the  part  of  the  defendant  to 
rebut  a  charge  of  negligence  which  had  not  been  established  by 
the  plaintiff. 

It  is  also  claimed  that  the  court  erred  in  rejecting  the  testi- 
mony of  Frank  Hayes  as  an  expert.  It  was  proposed  to  show 
by  Mr.  Hayes  that  in  his  opinion  the  hook  in  question  could 
not  be  removed  from  the  staple  of  the  bucket  without  releasing 
the  locking  device.  It  appeared  that  the  vertical  diameter  of 
the  staple  was  somewhat  less  than  the  horizontal^  and  it  is 
claimed  that  the  narrowest  part  of  the  staple  could  not  be  pre- 
sented to  the  opening  in  the  hook*  This  was  a  very  material 
inquiry  in  the  case.  If  the  contention  of  the  defendant  was 
right,  then  no  negligence  on  its  part  was  shown  and  the  plaint- 
iff should  not  be  permitted  to  recover.  The  hook  and  the 
bucket  that  were  in  use  at  the  time  the  accident  happened  were 
in  existence  at  the  time  of  the  trial.  The  hook  at  least  was  in 
court,  and  measurements  of  the  staple  were  made  during  the 
progress  of  the  trial.  The  question  was  not  one  which  called 
for  the  expression  of  the  opinion  of  any  one.  It  would  have 
been  apparently  an  easy  matter  to  demonstrate  whether  or  not 
the  hook  could  have  been  removed  from  the  staple  when  it  was 
locked.  Any  witness  might  make  an  experiment  and  testify 
to  the  fact  as  to  whether  the  hook  could  be  removed  from  the 
staple  or  not  If  the  witness  had  been  asked  to  testify  that 
from  measurements  or  experiments  he  had  made  as  a  matter  of 
fact  the  hook  could  not  be  released  from  the  staple  without  re- 
leasing the  locking  device,  it  would  have  been  error  to  have  ex- 
cluded the  evidence.  What  was  asked  was  the  witness's  opin- 
ion, and  the  subject  was  not  one  which  called  for  opinion 
evidence. 

The  opening  in  the  hook  when  locked  was  1  1-32  inches. 
The  staple  was  somewhat  square,  its  narrowest  diameter  being 
15-16  of  an  inch.  The  witness  Hayes  testified  that  the 
greatest  diameter  of  the  staple,  that  is  measuring  from  cor- 
ner to  comer,  was  1  5-16  inches.     The  thirty-third  error  as- 
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signed  is  tHat  the  court  was  wrong  in  refusing  to  pennit 
Mr.  Hayes  to  demonstrate  before  the  jury  that  the  dimen- 
sion 1  6-16  inches  of  the  staple  in  the  handle  of  the  bucket 
was  the  only  dimension  that  could  possibly  be  presented  to 
the  opening  in  the  hook  between  the  shoulder  of  the  locking 
device  and  the  point.  It  seems  very  dear  to  us  that  defend- 
ant had  a  right  to  show  this  fact,  if  such  it  was,  by  demon- 
stration or  by  direct  evidence  of  the  fact  We  do  not  under- 
stand that  the  court  excluded  any  such  evidence.  This  ques- 
tion was  asked  of  the  witness:  ^'State  whether  or  not  that  [the 
diameter  of  1  5-16  inches]  is  the  dimensions  that  it  would  be 
presented  from  any  position  that  the  bail  could  take  from 
which  it  could  slip  over  the  point"  This  question  was  not 
objected  to.  The  witness  gave  the  indefinite  reply :  "To  an- 
swer that  exactly  I  should  have  to  lay  out  the  two  together. 
That  is,  the  hook  in  its  other  positions."  The  court  then 
asked  if  that  was  something  somebody  else  wouldn't  know  if 
he  gave  it  attention.  By  defendant's  counsel:  "He  gave  it 
skilled  attention."  Court:  "I  am  talking  about  ordinary, 
sensible  man."  Defendant's  counsel:  "I  think  it  is  entirely 
different  from  that"  The  witness :  "My  opinion" —  Court : 
"Anybody  can  do  it  Anybody  can  take  a  bail,  try  to  ex- 
periment it  in  different  ways.  No  doubt  he  can  do  it  easier 
than  the  rest  of  us."  Exception  by  defendant  We  do  not 
understand  from  the  foregoing  that  the  court  ruled  that 
Mr.  Hayes  or  any  one  else  might  not  make  an  actual  demon- 
stration to  show  that  the  hook  when  locked  could  not  be  re- 
moved from  the  staple  or  that  they  had  made  experiments 
and  found  that  it  could  not  be  done.  What  the  court  evi- 
dently intended  to  exclude  and  did  exclude  was  opinion  evi- 
dence on  the  point,  and  he  was  right  in  so  doing. 

A  number  of  exceptions  are  taken  to  the  refusal  of  the 
court  to  give  requested  instructions.  These  errors  will  not 
be  considered  in  detail  Some  of  them  were  correct  enough 
as  abstract  propositicms  of  law,  but  were  inapplicable  to  the 


80  SUPREME  COURT  OF  WISCONSIN.      [Oct. 

Benson  v.  Saperior  Mfg.  Co.  147  Wis.  20. 


facts  in  the  case,  so  that  there  was  no  occasion  to  give  them. 
The  others  were  properly  refused  because  thej  did  not  oor- 
rectly  state  the  law. 

There  is  one  exception  taken  to  the  diarge  on  the  measure 
of  damages  which  merits  attention.  The  court  gaye  the  fol- 
lowing instruction: 

"Finding  for  plaintiff,  the  jury  will  award  him  such  dam- 
ages as  wiU  fairly  compensate  him  for  his  expense  for  surgi- 
cal service,  for  such  pain  and  suffering  as  he  has  endured  to 
date,  and  for  inability  to  earn  wages,  all  as  proximately 
caused  by  the  accident  in  question.  Also  such  sum  as  will 
fairly  compensate  him  for  future  pain  and  suffering,  inability 
to  earn  wages,  and  the  deprivation  of  the  pleasures  of  life,  all 
as  produced  by  the  lack  of  ordinary  care  in  question  on  the 
part  of  defendant,  if  such  there  was,  as  proximate  cause. 
And  the  jury,  as  to  such  future  damages,  must  find  to  reason- 
able certainty,  if  they  find  the  fact." 

It  is  urged  that  so  much  of  the  instruction  as  permitted  the 
jury  to  award  damages  because  of  the  "deprivation  of  the 
pleasures  of  life'*  is  erroneous.  Juries  are  frequently  and 
correctly  charged  that  a  plaintiff  in  a  personal  injury  action 
may  be  awarded  damages  because  of  "diminished  capacity  for 
enjoying  life/*  There  is  no  substantial  difference  between 
the  two  phrases.  The  one  here  used  is  more  likely  to  be  mis- 
understood than  the  other,  and  for  that  reason  its  use  is  not 
commended.     The  charge  was  not  erroneous. 

By  the  Court. — Judgment  afiirmed. 
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Lajtd  &  RmsB  CoMFAinr,  EEOBOAinzisD,  Beapondenty  vs. 

City  of  Suferiob^  Appellant. 

Beptember  IS — October  5,  1911, 

Municipal  corporations:  Street  paving:  Special  assesMments:  Lots 
iohen  exempt:  Previous  payments:  Statute  construed. 

1.  In  determining  whether,  nnder  sec.  969 — 35,  Stats.  (Laws  of  1909, 

ch.  329),  a  lot  is  subject  to  assessment  on  account  of  a  proposed 
permanent  pavement,  the  maximum  amount  chargeable  to  the 
lot  in  a  city  of  the  second  or  third  class  is  |2  per  square  yard 
for  the  area  proposed  to  be  paved  In  front  of  It  between  the 
center  line  of  the  roadway  and  the  curb  line,  and  that  amount 
is  to  be  reduced  by  the  aggregate  of  all  previous  assessments 
for  paving  in  front  of  the  lot  between  said  center  line  and  the 
curb  line  as  established  at  the  time  of  such  previous  paving. 

2.  In  all  cases  the  cost  of  the  curb  is  a  part  of  the  cost  of  paving, 

and  the  "curb  line"  is  the  line  thereof  nearest  the  lot. 

3.  The  previous  paving  assessments  in  their  entirety,  as  made  and 

paid,  should  be  regarded  as  conclusive  of  the  amount  with 
which  a  lot  is  to  be  credited  as  having  paid,  regardless  of  the 
identity  of  the  curb  line  then  established  with  the  curb  line 
established  for  the  proi)osed  pavement. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chables  Smith,  Judge.     Affirmed. 

The  street  on  which  fronted  or  abutted  several  lots  in  the 
ci^  of  Superior,  Wisconsin,  owned  by  respondent,  prior  to 
1910,  was  paved,  or  paved  and  repaved,  special  assessments 
on  account  thereof  being  made  against  each  such  lot  and  in 
due  course  paid.  In  such  year  the  street  was  improved  by  a 
permanent  pavement  having  a  concrete  foimdation,  the  lots 
being  assessed  as  before,  without  recognizing  any  right  of  ex- 
emption because  of  pavement  assessments  previously  paid. 
Respondent  complained  thereof,  relying  on  sec.  959 — 35, 
Stats.  (1898),  as  amended  by  ch.  329,  Laws  of  1909,  and 
presented  the  matter  to  the  court  below  by  appeal,  duly  taken. 
The  trial  resulted  in  findings  of  fact  to  the  effect  that  prior 
to  the  improvement  of  1910,  there  had  been  paid  for  pave- 
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ment  assessments  against  each  lot  on  account  of  paving  in 
front  thereof,  more  than  $2  per  square  yard  of  the  area  of 
roadway  in  such  front  between  the  curb  line,  as  established 
for  the  last  pavement,  and  the  center  line  of  the  street,  and 
that  the  preparation  of  the  street  for  paving,  the  concrete 
foundation,  and  the  curbs  and  headings  were  essential  parts 
of  the  paving.  Thereon  the  conclusion  was  reached  that  the 
lots  were  ezempt  from  any  burden  for  the  1910  pavement. 
Judgment  setting  aside  the  assessments  was  accordingly  or- 
dered and  rendered. 

For  the  appellant  there  was  a  brief  by  B.  I.  Tipton,  city 
attorney,  and  T.  L.  Mcintosh,  assistant  city  attorney,  and 
oral  argument  by  Mr.  Tipton. 

For  the  respondent  there  was  a  brief  by  Luse,  PoweU  & 
Lose,  and  oral  argument  by  L.  K.  Lose. 

■ 

Matwhatx,  J.  The  appeal  turns  on  the  meaning  of  the 
statute  (sec.  959 — 85,  Stats.:  Laws  of  1909,  ch.  829)  which 
reads  as  follows : 

"No  property  fronting  on  any  street  or  avenue  shall  be  ex- 
empt from  any  assessment  of  benefits  on  account  of  the  pav- 
ing thereof  with  a  permanent  pavement,  having  a  concrete 
foundation,  until  such  property,  if  located  in  a  city  of  the 
first  class,  shall  have  paid  in  the  aggregate  in  assessments  for 
street  pavements  in  front  thereof,  the  sum  of  two  and  one- 
half  dollars  per  square  yard,  or  if  located  in  a  city  of  the  sec- 
ond or  third  class,  the  sum  of  two  dollars  per  square  yard; 
sudi  assessments  in  each  case  to  include  all  that  part  of  the 
roadway  directly  in  front  of  or  abutting  the  property,  and  ly- 
ing between  the  curb  line  and  the  center  of  such  roadway. 
Whenever  any  property  has  paid  less  than  the  amount  in  this 
section  required,  it  shall  be  held  liable  for  any  difference  up 
to  the  full  amount  herein  required.'' 

The  law  is  by  no  means  plain.  A  lengthy  analysis  thereof 
would  not  materially  aid  in  clearing  up  the  obscurity. 
There  aie  no  adjudications  throwing  any  light  on  the  subject. 
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Therefore,  it  seems  best  to  rest  the  matter  without  much  more 
than  stating  the  conclusion  reached. 

It  is  considered  most  probable  that  the  words  ^^such  as- 
sessments in  each  case"  refer  to  any  and  all  paving  assess- 
ments against  a  lot  on  accoimt  of  benefits — one  for  the  partic- 
ular or  any  kind  of  pavement — ^till  it  shall  have  been  bur- 
denedy  in  the  aggregate,  for  paving  in  front  thereof  to  the 
extent  of  $2  per  square  yard  of  that  part  of  the  roadway  men- 
tioned, the  maximum,  in  case  of  the  particular  pavement, 
being  $2  per  square  yard  of  the  roadway  between  the  curb 
line  in  prcesenti  and  the  center  of  the  street,  that  to  be  re- 
duced by  the  aggregate  of  previous  paving  burdens  on  account 
of  the  territory  between  such  lines  or  the  curb  and  center 
lihes  as  they  existed  at  the  time  such  burdens  were  imposed, — 
the  curb  line  in  each  case  to  include  the  curb  as  a  part  of  the 
pavement.  That  is  to  say,  in  determining,  in  any  case  of  a 
permanent  improvement  under  the  statute,  whether  a  lot  is 
chargeable  with  any  part  of  the  expense  thereof  and,  if  so, 
how  much,  the  area  proposed  to  be  paved  in  front  of  the  lot 
from  the  side  of  the  curb  nearest  thereto  out  to  the  center  line 
of  the  street,  is  to  be  regarded  in  determining  the  debit  item, 
and  previous  payments  on  account  of  special  assessments  for 
paving  in  front  of  the  lot  between  such  center  line  and  such 
side  of  the  curb  as  established  at  the  time  of  the  pavements 
respectively  to  constitute  the  credit  items.  Thus,  in  all  cases, 
in  contemplation  of  the  statute,  the  expense  of  the  curb  is  a 
part  of  the  paving  expense  and  the  curb  line  the  line  thereof 
nearest  the  lot 

Further,  it  does  not  seem  likely  the  legislature  contem- 
plated, in  case  of  an  assessment  of  benefits  to  a  lot  on  account 
of  paving  in  front  of  it,  and  the  subsequent  laying  of  a  per- 
manent pavement  with  concrete  foimdation,  splitting  up  the 
former  assessment  in  determining  the  credit  items  as  to  the 
latter.  There  might  be  a  long  period  between  the  two  events 
as  witnessed  by  the  eighteen-year  period  in  this  case.  The 
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legislative  idea  doubtless  was  that  the  paving  assessments,  m 
their  entirety — ^the  assessments  as  made  and  paid, — should  be 
taken  as  conclusive,  regardless  of  the  identity  of  the  curb  line 
on  the  one  with  that  on  another  occasion. 

Regarding  the  subject  as  indicated  and  that  the  $2  charge 
per  square  yard  in  each  case,  is  limited  to  the  area  of  the  im- 
proved roadway  from  the  center  thereof  to  the  lot  side  of  the 
curb  at  the  time  for  considering  the  subject  of  whether  the 
lot  should  be  assessed  an  additional  pavement  burden,  renders 
administration  of  the  statute  free  from  serious  difficulty. 
Any  other  view  would  be  very  likely  to  promote  imcertainty, 
leading  to  many  disputes  and  much  litigation  to  the  prejudice 
of  all  parties  concerned. 

The  views  above  expressed  require  approval  of  the  findings 
of  fact  and  conclusion  of  law  made  below. 

By  the  Covrt. — The  judgment  is  affirmed. 

Babnes,  J.,  took  no  part. 


LxTDYiGSON,  Respondent,  ts.  Supebigb  Ship  Euildino  Com- 

PAirr,  Appellant. 

Beptemher  IJ^r— October  5,  1911. 

Appeal:  Exceptions  to  rulings  at  trial,  when  to  he  taken:  Extending 
time:  Master  and  servant:  Injury  to  servant:  Contributory  neg- 
ligence: Knowledge  of  incompetency  of  felUno-servant:  Instruo- 
tions  to  jury:  Harmless  errors:  Damages, 

1.  Exception  to  the  refusal  of  the  court  to  submit  particular  ques- 

tions in  a  special  verdict  must  be  taken  at  the  time  of  the  trial. 

2.  Sec.  2831,  Stats.  (1898),  has  no  application  to  an  omission  to 

take  timely  exception  to  a  ruling  of  the  court  during  trial. 
Henrizi  v.  Kehr,  90  Wis.  344,  and  Dickinson  v.  Smith,  139  Wis. 
1,  distinguished. 

3.  In  an  action  for  Injury  to  a  seryant,  an  Instruction  making  his 

contributory  negligence  depend  upon  what  "he  then  knew"  as 
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to  tbe  Incompetency  of  a  fellow-servant,  omitting  the  phrase, 
"or  by  the  exercise  of  ordinary  care  ought  to  have  known,"  is 
l^eld  not  prejudicially  erroneous  where  the  employment  was 
simple  and  plaintiff  probably  knew  or  did  not  know  of  such 
incompetency,  depending  largely  upon  his  opportunity  or  need 
for  observation,  and  the  Jury  were  required  to  take  this  fact 
into  consideration. 

4.  Findings  that  the  fellow-servant  was  incompetent  and  that 
plaintiff  did  not  know  of  such  incompetency*  are  held  to  be 
sustained  by  the  evidence. 

6.  An  award  of  |6,000  to  a  man  fifty-eight  years  of  age  and  earning 
|L75  per  day,  for  permanent  injuries  to  his  left  leg  and  right 
foot,  though  considered  large,  is  sustained.  MAnagAT.T.,  j^  dis- 
sents. 


Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chaklbs  Smith,  Judge.     Affirmed, 

On  February  24,  1910,  defendant  was  engaged  in  excavat- 
ing earth  in  a  portion  of  its  ship  yard  and  in  moving  the 
same  from  where  it  was  dug  to  a  dump  near  by.  In  carry- 
ing on  such  work  defendant  made  use  of  a  certain  hoisting 
apparatus  and  appliances,  consisting  of  an  engine,  derrick, 
boom,  drum,  and  cable,  and  certain  other  apparatus  used  in 
connection  therewith.  The  work  was  accomplished  by  the 
lowering  of  a  steel  box  or  skip,  which  was  fourteen  or  fifteen 
inches  high  by  four  or  five  feet  in  length.  The  skip,  when 
filled  by  workmen  at  the  place  of  excavation,  was  raised  and 
carried  off  by  means  of  the  derrick  and  boom,  drum,  and  cable, 
operated  by  the  engineer.  Two  men  were  employed  by  the 
defendant  at  the  place  where  the  earth  was  dumped  or  emp- 
tied from  the  skip,  for  the  purpose  of  unhooking  the  chains 
so  that  it  might  be  tipped  and  emptied.  The  defendant  also 
employed  a  signalman,  who  was  stationed  in  the  vicinity 
where  these  operations  were  carried  on,  and  charged  with  the 
duty  of  signaling  the  engineer  in  managing  the  skip  and  of 
warning  the  men  at  the  excavation  and  on  the  dump  of  its 
movement  so  that  they  could  get  out  of  its  way.  On  said 
24th  day  of  February,  1910,  plaintiff  was  working  about  said 
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dump  engaged  in  shoyeling  and  moving  earth,  under  defend- 
ant's directions.  While  so  engaged  in  his  work  the  skip  was, 
without  signal  or  warning,  lowered  and  swung  against  him, 
resulting  in  the  fracture  of  his  left  leg  in  two  places  and  in 
an  injury  to  the  instep  of  his  right  foot. 

The  jury,  by  special  verdict,  found  (1)  that  plaintiff  was 
injured,  while  in  defendant's  employ,  by  a  loaded  box  de- 
scending and  striking  him;  (2)  that  no  warning  or  signal  of 
the  descent  of  said  box  was  given  plaintiff  by  the  signalman ; 
(3)  that  the  signalman  was  not  a  competent  man  to  perform 
his  duties  at  the  time  of  the  accident  in  question ;  (4)  that 
plaintiff  had  no  knowledge  that  the  signalman  was  incompe- 
tent; (5)  that  defendant,  in  the  exercise  of  ordinary  care, 
ought  to  have  known  that  the  signalman  was  incompetent; 
(6)  that  the  incompetency  of  the  signalman  was  the  proxi- 
mate cause  of  plaintiff's  injuries;  (7)  that  plaintiff  was  not 
guilty  of  any  lack  of  ordinary  care  that  contributed  proxi- 
mately to  produce  his  injury;  and  (8)  damages,  $5,000. 

Defendant's  motion  to  change  the  answers  to  questions  3, 
4,  5,  6,  7,  and  8  was  denied,  and  from  a  judgment  entered 
upon  the  verdict  it  appealed. 

For  the  appellant  there  was  a  brief  by  HarUtch  <&  Hartley, 
and  oral  argument  by  Louis  Hanitch, 

W.  P.  Crawford,  for  the  respondent 

ViNjE,  J.  Error  is  assigned  because  the  court  refused  to 
submit  two  questions  in  the  special  verdict  requested  by  the 
defendant  No  exception  to  such  refusal  was  taken  until 
after  verdict  and  before  judgment  The  exception  came  too 
late.  It  must  be  taken  at  the  time  of  the  trial  in  order  to  be 
considered  upon  appeal  Ward  v.  Busack,  46  Wis.  407,  1 
N.  W.  107 ;  SchvUz  v.  C,  M.  &  St.  P.  R.  Co.  48  Wis.  375, 
4  N.  W.  399.  Sec  2831,  Stats.  (1898),  hasno  application  to 
the  omission  to  take  a  timely  exception  to  the  ruling  of  the 
court  during  trial,  and  the  case  of  Henrizi  v.  Kehr,  90  Wi«. 
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344,  63  N.  W.  286,  permitting  an  exception  to  a  finding  of 
fact  to  be  made  after  the  statutory  time  had  expired,  and  the 
ease  of  Dickinson  v.  SmUh,  139  Wis,  1,  120  N.  W.  406,  al- 
lowing  a  defective  undertaking  to  be  amended  after  the  ex- 
piration of  a  year,  cited  by  defendant,  do  not  relate  to  the 
question,  as  the  relief  in  each  case  was  granted  pursuant  to 
sec  2831,  Stats.  (1898). 

Upon  the  question,  ''Was  plaintiff  guilty  of  lack  of  or- 
dinary care  that  contributed  as  proximate  cause  to  produce 
the  injury  ?"  the  court  instructed  the  jury  as  follows : 

"Ordinary  care  in  a  given  case  is  such  care  as  the  great 
mass  of  mankind  ordinarily  exercise  under  the  same  or  simi- 
lar circumstances.  In  passing  judgment  upon  plaintiff  the 
jury  is  instructed  that  he  stands  or  falls  according  as  his 
conduct  was  careful  or  careless  viewed  in  the  light  that  he 
had.  If  he  then  knew  that  the  signalman  was  incompetent 
and  nondependable,  it  was  upon  him  to  govern  himself  ac- 
cordingly. Does  his  conduct  considering  all  the  circum- 
stances of  the  case,  the  knowledge  or  want  of  knowledge  he 
had,  accord  to  ordinary  care  ?  Here  the  burden  is  upon  de- 
fendant to  prove  the  affirmative  of  said  question  6  by  pre- 
ponderance of  evidence  and  to  reasonable  certainty.  Ihe 
jury  is  instructed  that  if  plaintiff  fell  short  in  however  slight 
degree  to  exercise  ordinary  care  as  defined,  the  question 
should  be  answered  in  the  affirmative,  otherwise  in  the  nega- 
tive." 

It  is  claimed  this  instruction  was  erroneous  because  it  con- 
fined plaintiff's  contributory  negligence  to  what  he  then 
knew,  and  did  not  include  what  he  ought  to  have  known  by 
the  exercise  of  ordinary  care.  The  only  instruction  re- 
quested by  the  defendant  upon  the  question  of  contributory 
n^igence  was,  'TTou  are  instructed  that  if  the  plaintiff  failed 
to  exercise  ordinary  care,  however  slight  that  failure  may  be, 
which  contributed  to  his  injury,  then  you  must  answer  this 
question  Yes."  This  requested  instruction  tlie  court  gave  in 
substance.  Undoubtedly  the  correct  instruction  would  have 
been:  If  the  plaintiff  then  knew,  or  by  the  exercise  of  ordir 
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nary  care  ovgkt  to  have  hnovm,  that  the  signalman  was  in- 
competent,  etc  But,  under  the  circumstances  of  this  case, 
we  deem  the  error  in  the  instruction  as  giv^en  not  to  be  so 
prejudicial  as  to  necessitate  a  reversal  of  the  case.  The  qual- 
ifying phrase,  "or  by  the  exercise  of  ordinary  care  ought  to 
have  known,"  would  have  had  but  slight,  if  any,  application 
to  the  facts  to  be  considered  by  the  jury.  Plaintiff  was  en- 
gaged in  a  simple  employment,  that  of  moving  earth,  and  it 
is  probable  that  in  the  ordinary  prosecution  of  that  work  he 
would  either  have  known  of  the  signalman's  incompetency  or 
would  not  have  known  of  it,  depending  largely  upon  his  op- 
portunity or  necessity  for  observance.  This  fact  the  jury 
were  required  to  take  into  consideration. 

Upon  the  oral  argument  it  was  claimed  by  defendant  that 
the  signalman  was  so  notoriously  incompetent  that  the  plaint- 
iff must  have  known  of  his  incompetency  and  assumed  the 
risk  incident  thereto.  Such  claim  is  based  upon  the  fact  that 
plaintiff  produced  seven  or  eight  witnesses  who  testified  that 
the  signalman  was  careless,  that  he  did  not  always  give  sig^ 
nals  when  the  skip  was  lowered,  and  that  he  would  omit  to  give 
signals  three  or  four  times  a  day,  or  more.  It  is  certain  that  at 
the  time  of  the  trial  the  defendant  did  not  accept  such  testi- 
mony as  true,  for  it  introduced  at  least  five  witnesses  who 
testified  that  the  signalman  was  a  careful,  competent  man  not 
only  while  in  the  employ  of  the  defendant,  but  for  the  period 
of  two  years  previously  while  he  had  been  employed  by  others 
in  Superior  and  Duluth  discharging  similar  duties.  In  view 
of  such  conflict  in  the  testimony  it  can  hardly  be  said  that 
there  was  no  question  of  fact  for  the  jury  to  determine  as  to 
whether  or  not  the  signalman  was  competent.  Nor  is  their 
finding  that  he  was  incompetent,  and  that  the  plaintiff  did 
not  know  of  such  incompetency,  unsupported  by  the  evidence, 
when  it  is  borne  in  mind  that  plaintiff  had  been  in  the  employ 
of  the  defendant  for  only  three  weeks  before  he  was  hurt,  and 
that  most  of  the  time  he  had  been  at  work  in  a  place  where 
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he  was  not  required  to  pay  any  attention  to  the  signalman. 
The  whole  time  he  had  worked  where  it  was  necessary  to  heed 
the  signals  was  only  about  three  days.  So  the  most  that  can 
be  said  is  that  there  was  room  for  conflicting  inferences  as 
to  plaintiff's  contributory  negligence.  Under  such  circum- 
stances it  was  peculiarly  a  question  for  the  jury,  and  their 
finding  in  f aror  of  plaintiff  cannot  be  disturbed. 

Is  the  assessment  of  $5,000  damages  excessive!  At  the 
time  of  the  injury  plaintiff  was  fifty-eight  years  old  and  earn- 
ing $1.75  per  day.  His  left  leg  was  fractured  in  two  places 
between  the  knee  and  hip,  resulting  in  a  permanent  shorten- 
ing of  the  leg  of  two  inches.  The  bones  in  the  instep  of  his 
right  foot  were  fractured,  and  the  arch  of  the  foot  was  de- 
stroyed, so  that  the  foot  was  flattened,  and  it  drags  when  he 
walks.  The  front  part  of  it  is  beyond  control,  and  the  in- 
jury is  a  permanent  one,  and  is  always  accompanied  with  con- 
siderable pain.  He  was  in  the  hospital  fire  months,  continu- 
ously, after  the  injury,  eight  weeks  of  which  he  was  confined 
to  bed.  The  pain  was  continuous  and  severe  during  all  that 
time.  In  view  of  such  an  injury,  we  cannot  say  the  dam- 
ages assessed  were  so  excessive  as  to  warrant  this  court  in  re- 
ducing them,  though  we  should  have  been  better  satisfied  with 
the  assessment  of  a  smaller  sum. 

By  the  Court. — Judgment  affirmed. 

Mabshaix,  J.  (dissenting),  I  would  not  disturb  the  re- 
sult complained  of  as  to  the  right  of  respondent  to  recover, 
but  the  amount  awarded  seems  far  too  large.  I  do  not  think 
we,  as  an  original  matter,  would  make  anywhere  near  so  large 
an  award.  It  is  larger  than  the  precedents  justify,  larger 
than  the  logic  of  our  most  recent  adjudications  will  support, 
and  has  no  sound  basis  in  the  evidence,  as  we  shall  see. 

The  Code  expressly  provides  a  remedy  in  such  cases.  Too 
bad  that  the  wise  provision,  though  appreciated  for  a  time, 
later  became  confused,  as  I  think,  with  the  ancient  idea  that 
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only  where  an  excessive  award  is  characterized  by  passion  or 
prejudice  should  the  court  interfere  because  of  excessiveness. 
That  was  one  of  the  infirmities  of  the  old  system  which  the 
Code  makers  attempted  to  cure  in  providing, — in  addition  ta 
the  remedy  for  a  finding  being  contrary  to  the  evidence,  which 
includes  being  characterized  by  passion  or  prejudice, — ^the 
remedy  for  excessiveness  only — excessiveness  from  mere  mia- 
take  or  inadvertence  or  other  cause  not  involving  any  actual 
or  constructive  ulterior  motive.  The  writer  discussed  this, 
subject  in  Monaghan  v.  Northwestern  F.  Co.  140  Wis.  457, 
122  N,  W.  1066.  It  is  a  hopeful  sign  that  this  court,  in  re- 
spect to  the  clause  of  the  Code  under  consideration,  has  re* 
cently  evinced  inclination  to  give  effect  to  it  It  is  diflScult, 
I  confess,  to  do  so  fully,  in  view  of  the  numerous  statements, 
in  opinions  running  back  years,  out  of  harmony  therewith. 
But  no  more  diflScult  than  the  task  of  restoring  otter  features 
of  the  Code  which  has  most  efficiently  and  happily  been  ac- 
complished.  Is  there  any  sound  reason  why  a  verdict  which 
is  plainly  too  large  should  not  be  reduced  without  basing  ac- 
tion in  that  regard  on  the  jury  having  been  actually  or  con- 
structively  dishonest  in  the  matter, — actuated  by  some  im- 
proper motive  ?  The  court  has  several  times  answered  that 
in  the  negative  as  will  be  seen  in  the  cases  cited  in  Monaghan 
V.  Northwestern  F.  Co.,  supra.  It  did  so  very  recently  in 
Waiette  V.  Rhinelander  P.  Co,  145  Wis.  637,  130  K  W.  853. 
The  respondent  was  fifty-eight  years  old.  His  expectation 
of  life  was  about  sixteen  years.  He  was  an  ordinary  laborer 
earning  $1.75  per  day.  The  evidence  all  goes  to  show  that 
he  will  recover  so  as  to  be  able  to  do  common  labor,  substan- 
tially as  before.  Yet  the  jury  awarded  him  $5,000,  or 
equivalent  to  an  annuity  of  $1.35  per  working  day  as  long  as 
he  lives.  In  Willette  v.  Rhinelander  P.  Co.,  supra,  the  plaintiff 
was  forty-five  years  of  age.  His  monthly  earnings  were  more 
than  in  this  case.  His  working  capacity  was  impaired  nearly 
as  much  as  respondent's,  but  he  was  not  ill  so  long  and  did  not 
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suffer  as  much.  This  court  cut  the  award  from  $4,500  to 
$2,260.  According  to  the  Ic^c  of  that  case  and  settled  prin- 
ciples that  the  recovery  should  only  be  adequate  to  repair 
pecuniary  loss,  so  far  as  human  judgment,  aided  by  reason 
and  applied  to  the  evidence,  can  determine  the  matter,  an 
award  equal  to  an  annuity  of  two  fifths  of  respondent's  earn- 
ing power  at  the  time  of  the  injury,  or  about  $2,600,  would 
be  as  hi^  as  this  court  should  leave  the  recovery.  Baxter  v. 
C.  &  N.  W.  R.  Co.  104  Wis.  807,  80  N.  W.  644 ;  Rneping  v. 
C.  &  N.  W.  R.  Co.  116  Wis.  626,  93  K  W.  843 ;  Willette  v. 
Rhinelander  P.  Co.  146  Wis.  637,  658, 130  N.  W.  853. 

I  am  in  favor  of  reversing  the  judgment  solely  on  the 
ground  of  excessiveness,  with  the  privilege  of  respondent  to 
take  judgment  for  the  less  sum  indicated. 

Babkss,  J.,  took  no  part. 


Lowes,  Eespondent,  vs.  Whitney  Bbos.  Company,  Ap- 
pellant. 

Beptemher  H — October  S,  1911. 

Master  and  servant:  Dangerous  appliances:  Reasonable  anticipation 
of  infury:  Proximate  cause:  Assumption  of  risk:  Remaining  in 
service  after  promise  to  repair:  Reasonable  time:  Questions  for 
jury:  Negligence  of  fetlouhservant:  Captain  of  vessel:  Vice- 
principal. 

1.  In  an  action  for  injuries  alleged  to  have  been  sustained  by  the 
mate  of  a  tug  by  reason  of  the  owner's  negligence  in  failing  to 
furnish  a  proper  tie  line,  evidence  that  the  line  was  so  short 
that  its  use  was  dangerous  and  would  naturally  and  probably 
result  in  injury  to  a  person  trying  to  fasten  it,  and  that  de- 
fendant had  knowledge  of  such  danger  long  before  the  accident, 
is  held  to  show  clearly  that  defendant  ought  reasonably  to  have 
anticipated  that  an  Injury  might  result,  and  to  sustain  a  find- 
ing by  the  jury  that  defendant's  negligence  was  the  proximate 
cause  of  plaintiffs  injuries. 
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2.  A  finding  tliat  plaintiff  did  not  assume  the  risk  hy  remaining  In 

the  service  longer  than  a  reasonable  time  after  he  had  notified 
the  captain  that  the  rope  was  dangerous  and  the  captain  had 
promised  to  get  a  new  one,  is  held  to  be  sustained  by  evidence 
showing,  among  other  things,  that  such  promise  was  made  be- 
tween 4  and  5  o'clock  p.  m.  as  the  tug  was  entering  the  harbor; 
that  it  remained  In  the  harbor  until  10  p.  m.,  when  It  went  out 
on  another  trip  and  was  not  at  the  dock  again  until  after  the 
accident;  that  plaintiff  was  not  with  the  tug  at  the  dock  on 
that  evening;  and  that  he  did  not  know  when  he  started  on  the 
trip  In  question  that  a  new  line  had  not  been  furnished. 

3.  The  question  whether  an  employee  remained  in  the  service 

longer  than  a  reasonable  time  in  reliance  upon  the  employer's 
promise  to  repair  or  replace  dangerous  appliances  Is  usually  a 
question  for  the  jury. 
.4.  Negligence  of  the  captain  of  a  tug  in  failing  to  furnish  reason- 
ably safe  appliances  for  use  thereon  is  negligence  of  the  owner, 
and  even  though  other  negligence  of  the  captain  concurred 
therewith  to  cause  an  injury  to  the  mate,  such  other  negligence 
Is  not  a  defense. 

Appsax  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Frank  A.  Ross,  Circuit  Judge.     Afflrmed. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaint- 
iff and  against  the  defendant  for  $3,000  damages  and  costs. 
The  plaintiff  seeks  to  recover  for  an  injury  sustained  on  the 
30th  day  of  July,  1910,  while  in  the  employ  of  the  defendant 
on  a  tug  owned  and  operated  by  the  defendant  on  Lake  Su- 
perior and  in  the  Bay  of  Superior.  The  plaintiff's  claim  is 
based  upon  the  failure  of  the  defendant  to  furnish  a  proper 
head  rope  or  tie  line  for  use  on  said  tug  with  which  to  make 
the  tug  fast  to  scows  or  other  vessels  or  docks;  that  said  tie 
line  was  too  short  for  the  purpose,  and  in  consequence  of  it 
being  too  short  plaintiff  was  injured  while  engaged  in  making 
a  line  fast  to  the  pawl  post  on  the  tug,  the  other  end  of  said 
line  being  at  that  time  fastened  to  a  scow  in  tow  by  the  tug. 
The  jury  returned  the  following  verdict: 

"(1)  Did  plaintiff  suffer  injury  to  his  person  while  in 
defendant's  employ  on  July  30th  ?     A.  (by  the  court).  Yes. 
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"(2)  Was  defendant  guilty  of  negligence  in  failing  to  fur- 
nish for  plaintiffs  use  on  the  tug  a  hi3ad  line  of  sufficient 
length  to  be  reasonably  safe  for  the  use  of  its  employees? 
A.  Yes. 

"(3)  If  you  answer  question  2  'Yes/  was  such  negligence 
the  proximate  cause  of  plaintiffs  injuries  ?     A.  Yes. 

'^(4)  Was  plaintiff  guilty  of  any  negligence  in  the  prein- 
ises  that  contributed  proximately  to  produce  his  injuries? 
A.  No. 

^'(5)  Had  the  plaintiff,  prior  to  the  time  he  was  injured, 
assumed  the  risks  incident  to  the  use  of  the  short  head  line  ? 
A.  No. 

^'(6)  What  amount  of  money  will  compensate  plaintiff  for 
his  injuries!    A.  $3,000." 

Defendant  moved  for  judgment  notwithstanding  the  ver- 
dict, to  correct  the  verdict,  and  for  judgment  on  the  verdict 
as  corrected,  which  motions  were  denied  and  due  exceptions 
taken.  Judgment  was  entered  in  favor  of  the  plaintiff  up<m 
the  verdict,  from  which  this  appeal  was  taken. 

Solon  L.  Perrin,  for  the  appellant. 

W.  P.  Crawford,  for  the  respondent 

KcBwiN,  J.  The  assignments  of  error  as  stated  by  appel- 
lant in  brief  of  counsel  raise  four  propositions:  (1)  that  the 
plaintiff  failed  to  make  out  a  case  of  actionable  n^ligenoe; 
(2)  that  plaintiff  had  assumed  the  risk;  (3)  that  plaintiff 
was  guilty  of  contributory  negligence ;  and  (4)  that  the  acci- 
dent was  due  to  the  negligence  of  fellow-servants. 

1.  Under  the  first  head  it  is  argued  that  the  element  of 
reasonable  anticipation  is  wanting,  which  is  necessary  to 
make  actionable  negligence,  hence  no  negligence  was  shown ; 
that  negligence  is  the  proximate  cause  of  an  injury  only  when 
the  injury  is  the  natural  and  probable  result  of  it,  and,  in  the 
light  of  attending  circumstances,  .it  ought  to  have  been  fore- 
seen by  a  person  of  ordinary  care  that  some  injury  would  oc- 
cur; and  it  is  insisted  that  there  is  no  evidence  that  defend- 
ant oug^t  reasonably  to  have  anticipated  that  an  injury  might 
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result  to  any  person  because  of  the  short  rope.  At  the  time 
of  the  injury  the  plaintiff  was  mate  on  the  tug  Moose,  owned 
by  defendant  The  tug  was  engaged  in  hauling  gravel,  sand, 
and  timber,  and  in  wrecking,  and  was  run  between  Superior 
and  the  Gooseberry  river,  the  river  Brule,  Oak  Islands,  and 
the  Apostle  Islands.  The  duties  of  plaintiff  were  to  handle 
lines  on  deck  and  stand  a  watch  of  six  hours  off  and  six  hours 
on  when  the  boat  was  on  the  lake,  and  to  work  when  necessary 
while  the  tug  was  in  harbor.  In  fastening  the  scow  to  the 
tug  the  line  is  thrown  over  a  post  or  hook  on  the  side  of  the 
scow  and  is  then  made  fast  to  a  pawl  post,  which  is  a  post 
bolted  to  the  deck  of  the  tug  at  the  bow.  The  line  is  made 
fast  to  the  pawl  post  by  wrapping  it  around  the  barrel  of  the 
post,  and  is  held  in  place  by  a  half  hitch.  The  evidence  tends 
to  show  that  the  line  used  for  this  purpose  had  been  broken 
several  times,  pieces  taken  off,  was  too  short,  and  in  conse- 
quence was  not  easily  and  safely  tied  to  the  pawl  post,  and 
was  an  unsafe  appliance  for  the  use  intended ;  that  at  the  time 
of  the  injury  the  tug  waa  maneuvering  a  scow  into  the  slip 
and  was  lying  at  about  right  angles  to  the  scow ;  and  that  the 
loop  or  eye  of  the  head  line  had  been  thrown  over  the  timber 
head  on  the  scow.  Plaintiff  was  assisting  in  making  the  line 
fast  to  the  pawl  post,  but  on  account  of  the  shortness  of  the 
rope  did  not  have  enough  to  go  around  the  post  two  or  three 
times  as  it  should — ^just  enough  to  go  around  once.  When 
the  tug  pulled  on  the  line  plaintiff's  hand  became  caught  and 
injured. 

An  examination  of  the  evidence  shows  clearly  that  the  con- 
tention that  there  was  not  suflScient  evidence  to  prove  negli- 
gence cannot  be  sustained.  It  appears  that  the  use  of  this 
short  line  was  dangerous  and  that  the  defendant  had  knowl- 
edge of  such  danger  long  before  the  accident;  that  the  line 
was  only  twenty-five  or  thirty  feet  long  when  it  should  have 
been  sixty-five  or  seventy  feet;  and  that  the  shortness  of  it 
would  naturally  and  probably  injure  a  person  trying  to 
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fasten  it,  as  it  was  insufScient  to  wind  around  the  pawl  post 
several  times  as  was  customary  with  a  line  of  proper  length. 
The  finding  of  negligence  is  well  supported  by  the  evidence  and 
the  element  of  reasonable  anticipation  clearly  shown.  Morey 
r.  Lake  Superior  T.  &  T.  Co.  125  Wis.  148,  103  N.  W.  271 ; 
Coolidge  v.  Hallauer,  126  Wis.  244, 105  N.  W.  568 ;  Jackson 
V.  Wis.  T.  Co.  88  Wis.  243,  60  K  W.  430 ;  Sparks  v.  Wis. 
Cent.  R.  Co.  139  Wis.  108, 120  N.  W.  858. 

2.  Did  plaintiff  assume  the  risk?  The  plaintiff  notified 
defendant  that  the  rope  was  too  short  and  was  dangerous,  and 
that  some  one  would  get  hurt,  whereupon  the  master  promised 
to  repair — ^that  is,  get  a  new  line, — and  plaintiff  remained  in 
the  service  relying  upon  such  promise ;  and  the  only  question 
under  this  head  is  whether  plaintiff  remained  an  unreasonable 
time.  The  promise  to  get  a  new  line  was  made  when  the  boat 
upon  whidi  plaintiff  was  engaged  was  entering  the  harbor. 
Plaintiff  told  the  captain  to  get  a  new  line  or  get  a  man  to 
take  his  place,  and  the  captain  told  him  to  do  the  best  he  could 
with  this  line  for  a  while  and  that  he  would  get  new  ones. 
This  talk  took  place  between  4  and  5  o'clock  p.  m.  while  the 
tug  was  in  Hughitt  Slip.  The  tug  went  from  Hughitt  Slip 
to  Tower  Slip  and  remained  there  until  10  p.  m.,  when  she 
went  out  and  was  not  at  the  dock  again  until  after  the  in- 
jury. She  was  on  her  return  trip  and  just  heading  up  to  the 
dock  when  plaintiff  was  injured.  The  captain  had  charge 
of  the  tug,  was  in  supreme  command,  and  furnished  the  ap- 
pliances and  made  the  promise  to  get  new  lines.  On  the  even- 
ing the  promise  was  made  the  plaintiff  was  not  with  the  tug 
at  the  dock,  but  went  home  for  a  couple  of  hours,  with  the  con- 
sent of  the  captain,  and  was  called  by  the  captain  by  telephone 
and  instructed  to  go  to  the  captain's  house  and  help  the  cap- 
tain's wife  with  her  children,  as  they  were  going  down  the 
lake  with  the  captain.  When  plaintiff  started  on  the  trip  he 
did  not  know  that  a  new  line  had  not  been  furnished. 

There  is  ample  evidence  to  warrant  the  jury  in  finding  that 
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plaintiff  did  not  remain  longer  than  a  reasonable  time  for  de- 
fendant to  fulfil  the  promise  to  provide  a  proper  line.  It  is 
contended  that  the  time  for  fulfilment  of  the  promise  expired 
when  the  tug  left  the  dock  upon  the  trip  during  which  plaint- 
iff was  injured.  It  does  not  appear  that  a  new  line  could 
have  been  secured  upon  the  trip.  "Whether  the  time  is  rea- 
sonable is  generally  a  question  for  the  jury.  Ferriss  v.  Ber- 
lin M.  Works,  90  Wis.  541,  63  N.  W.  234;  MaUland  v.  OH- 
heH  P.  Go.  97  Wis.  476,  72  N.  W.  1124;  Cwran  v.  A.  E. 
Btange  Co.  98  Wis.  598,  74  K  W.  377 ;  YerTces  v.  N.  P.  B. 
Co.  112  Wis.  184,  88  N.  W.  33. 

Counsel  for  appellant  relies  upon  Albrecht  v.  C.  &  N.  W. 
B.  Co.  108  Wis.  530,  84  N.  W.  882,  as  ruling  this  case.  In 
that  case  the  servant  was  to  make  only  one  trip,  and  went  out 
knowing  the  danger  after  remaining  in  the  yard  two  hours  in 
plain  sight  of  the  uncovered  glass,  after  the  engineer  had 
promised  to  place  a  shield  over  it.  Plaintiff  knew  before 
starting  that  the  place  to  procure  the  shield  was  at  the  round- 
house, where  the  engine  was  standing  at  the  time  complaint 
was  made.  He  was  injured  about  three  hours  after  the 
engine  started.  So  it  will  be  seen  that  the  Albrecht  Case  is 
quite  different  in  its  facts  from  the  instant  case.  In  the  in- 
stant case  the  danger  was  not  so  imminent,  constant,  appar- 
ent, and  obvious  as  in  the  Albrecht  Case. 

In  WUliams  v.  Kimberly  d  C.  Co.  131  Wis.  803,  111  N. 
W.  481,  the  plaintiff  remained  at  work  ten  days  after  the 
promise,  and  it  was  held  that  it  could  not  be  said  as  matter 
of  law  that  ten  days  was  an  unreasonable  time.  See,  also, 
1  Labatt,  Mast.  &  Serv.  sec.  429  and  cases  cited;  Coolidge  v. 
EaXlauer,  126  Wis.  244, 105  N.  W.  568. 

Counsel  also  relies  upon  Erdman  v.  III.  S.  Co.  95  Wis.  6, 
69  N.  W.  993,  but  it  will  be  seen  that  in  that  case  the  decision 
turned  upon  the  fact  that  it  conclusively  appeared  that  the 
danger  was  open,  obvious,  threatening,  imminent,  and  con- 
stant, and  of  such  a  character  that  a  prudent  man  would  not 
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incnr  it.  The  court  said :  'Tt  was  negligent  to  the  point  of 
recklessness  to  work  with  such  a  defective  saw  at  all,  under 
the  circumstances."  In  the  case  before  us  we  think  it  clear 
that  the  question  was  for  the  jury. 

3.  It  is  further  contended  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  evidence  fully  supports  the 
verdict  that  there  was  no  contributory  negligence  on  the  part 
of  the  plaintiff.  The  only  evidence  of  negligence  appearing 
in  the  case  is  that  species  of  negligence  known  as  assumption 
of  risk,  and  that  issue  has  been  found  against  the  defendant 
upon  sufficient  evidence. 

4.  It  is  further  insisted  that  the  injury  was  caused  by  the 
n^ligenee  of  a  fellow-servant,  the  captain,  hence  there  is  no 
liability.  This  position  is  untenable.  It  was  the  duty  of 
the  defendant  to  furnish  reasonably  safe  appliances,  and  the 
n^ligence  of  the  captain  in  that  r^ard  was  the  negligence 
of  the  defendant.  Assuming,  but  not  deciding,  that  the  cap- 
tain was  otherwise  negligent  than  in  failing  to  furnish  a  safe 
appliance,  such  negligence  concurred  with  the  negligence  of 
the  defendant  in  such  failure  and  is  no  defense.  Winchel  v. 
Goodyear,  126  Wis.  271, 105  N.  W.  824;  Howard  v.  Beldenr 
viOe  L.  Co.  129  Wis.  98,  108  N.  W.  48 ;  Herring  v.  E.  I.  Du 
Pont  de  Nemours  P.  Co.  139  Wis.  412,  121  N.  W.  170; 
Oorsegner  v.  Bumham,  142  Wis.  486,  125  N.  W.  914. 

It  follows  that  the  judgment  below  is  right  and  must  be  af- 
firmed. 
By  the  Court. — The  judgment  is  affirmed. 

Babnes,  J.,  took  no  part 
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Sakson,  Respondent^  vs.  Wabd  and  another.  Appellants. 

September  H — October  S,  1911, 

Evidence:  Competency:  Lectding  questUmi:  Harmle$9  errors:  Bills 
and  notes:  Validity:  Violation  of  statute:  Innocent  purchaser. 

1.  The  admission  of  evidence  wholly  and  manifestly  irrelevant  to 

the  Issue  submitted  to  the  jury  was  not  prejudicial  error. 

2.  Where  a  witness  has,  without  prompting,  given  his  version  of  a 

conversation  or  transaction,  if  counsel  thinks  some  things  said 
or  done  have  been  Inadvertently  omitted  he  should  be  allowed 
by  proper  questions  to  stir  the  recollection  of  the  witness  again 
on  that  point  Such  questions  are  not  leading  when  they  do 
not  suggest  the  answer. 

8.  But  where  in  such  a  case  the  witness,  after  hearing  propounded 
to  him  a  series  of  questions  as  to  a  matter  supposed  to  have 
been  omitted,  which  the  court  does  not  permit  him  to  answer. 
Is  allowed  to  detail  again  the  whole  conversation  and  gives  no 
testimony  as  to  such  matter,  the  error  In  excluding  such  ques- 
tions will  not  be  held  prejudicial,  since  It  cannot  be  presumed 
that  any  answer  favorable  to  the  party  propounding  them 
would  have  been  elicit^  had  the  witness  been  permitted  to 
answer.  ^^* 

4.  A  promissory  note  which,  in  violation  of  sec.  1675 — la«  Stats. 
(Supp.  1906:  Laws  of  1903,  ch.  438),  does  not  state  that  the 
consideration  therefor  was  the  sale  of  a  stallion,  etc.,  is  not 
void  in  the  hands  of  an  innocent  purchaser  for  value  in  due 
course. 

6.  One  who,  before  its  maturity  and  without  knowledge  as  to  the 
original  consideration,  takes  such  a  note  In  part  payment  and 
part  execution  of  an  executory  contract,  is  an  innocent  pur^ 
chaser  for  value,  even  though  such  contract  Is  not  fully  exe- 
cuted until  after  notice  to  him  of  the  consideration  for  which 
the  note  was  originally  given. 

Apphal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Fbank  A.  Ross,  Circuit  Judge.     Affirmed. 

For  the  appellants  there  was  a  brief  by  Lose,  Powell  & 
Luse,  and  oral  argument  by  L.  K.  Luse. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Dietrich  £  Dietrich. 
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TncuN,  J.  In  this  action^  brought  to  recover  $500  oil  a 
n^otiable  promissory  note,  the  respondent  claimed  to  be  a 
purchaser  in  due  course  and  for  value,  while  the  appellants 
averred  that  the  note  was  executed  and  delivered  for  a  part 
of  the  purchase  price  of  a  stallion,  and  the  note  did  not  on 
its  face  contain  the  statement  required  by  cL  438,  Laws  of 
1903  (sec-  1675 — la.  Stats.:  Supp.  1906),  namely:  "The 
consideration  for  this  note  is  a  sale  of  a  stallion,  or  interest 
therein,^'  and  that  the  note  was  therefore  void  under  that 
statute. 

The  evidence  showed  that  the  note  was  executed  Decem- 
ber 1,  1905,  by  the  appellants  to  the  order  of  W.  L.  Houser 
and  payable  May  1,  1909,  in  consideration  of  a  sale  of  a 
stallion  by  Houser  to  appellants,  and  that  the  note  was  in- 
dorsed without  recourse  by  W.  L.  Houser  and  then  indorsed 
by  J.  J.  Cl^nens,  the  person  who  made  the  sale  of  the  stal- 
lion for  Houser.  The  uncontroverted  evidence  showed  that 
the  plaintiff  took  the  note  on  January  30,  1907,  at  its  face 
value  in  part  payment  for  a  quarter-section  of  North  Dakota 
land  on  that  day  included  in  a  land  contract  between  plaint- 
iff and  Clemens,  and  thereafter  and  on  or  about  December  14, 
1908,  Clemens  paid  the  remainder  due  on  the  land  contract 
and  received  his  deed  from  plaintiff.  There  was  evidence 
tending  to  show  that  the  plaintiff  had  no  notice  that  the  note 
was  executed  for  such  consideration,  and  the  verdict  sulv 
mitted  and  answered  consisted  of  two  questions,  as  follows: 

(1)  ^^Did  the  plaintiff,  at  the  time  he  purchased  the  note 
in  question,  have  notice  of  the  fact  that  the  consideration  for 
said  note  when  given  was  a  stallion  ?     A.  No. 

(2)  "Did  the  plaintiff,  at  the  time  he  received  the  note 
after  the  guaranty  on  the  back  of  the  same  had  been  signed 
by  Clemens,  have  notice  that  said  note  was  given  for  a  stal- 
Uon?    A,  No." 

Error  is  assigned  upon  the  admission  of  evidence  of  the 

plaintiff  to  the  effect  that  in  a  conversation  had  between 

plaintiff  and  defendant  Cochran  in  July,  1909,  defendant 
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Cochran  made  some  admissions  relative  to  the  adjustment  or 
attempted  adjustment  with  Houser  with  reference  to  the  pur- 
chase price  of  the  horse  because  the  horse  did  not  come  up  to 
the  representations  made  at  the  time  of  sale. 

Considering  the  narrowness  of  the  issue  submitted  to  the 
jury,  which  related  not  at  all  to  respondent's  knowledge  or 
notice  of  equities  existing  in  favor  of  the  makers  of  the  note 
and  against  the  payee,  but  only  to  his  knowledge  or  notice  of 
the  consideration  for  which  the  note  was  given,  we  cannot  say 
that  the  admission  of  this  evidence  was  prejudicial  to  the  ap- 
pellants. It  was  utterly  irrelevant  to  those  issues.  It  is 
neither  just  nor  accurate  to  assume  that  juries  are  wholly  de- 
void of  reasoning  power  and  influenced  by  such  manifest  ii> 
relevancies.  The  same  may  be  said  of  the  third  and  fourth 
assignments  of  error.  If  erroneous  the  rulings  were  not 
prejudicial. 

Error  is  assigned  upon  rulings  sustaining  objections  made 
by  respondent's  coimsel  to  questions  put  to  the  defendant 
Cochran  by  his  counsel.  These  questions  sought  to  draw  out 
the  fact  that  at  the  interview  of  July,  1909,  the  respondent 
admitted  to  Mr.  Cochran  that  when  respondent  took  the  note 
he  knew  it  was  given  for  a  stallion.  The  question  as  there 
propounded  is  in  this  form :  "What  was  said,  if  anything,  by 
Mr.  Samson  regarding  his  knowing  what  the  note  was  given 
for  before  he  took  it?"  This  question  was  asked  after  the 
witness  had  gone  over  the  interview  and  told  what  occurred 
without  mentioning  the  point  covered  by  the  question.  Ob- 
jection having  been  sustained,  the  form  of  the  question  was 
then  changed  many  times  and  attempted  to  be  put  to  the  wit- 
ness, but  the  court  sustained  objections  each  time,  but  finally 
said :  "The  court  will  permit  this  witness  to  again  recite  the 
conversation  that  took  place  between  him  and  Mr.  Samson  at 
the  farm,  commencing  at  the  commencement  of  the  conver- 
sation and  going  through  it  without  any  su^estion.'^     The 
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witness  repeated  his  version  of  the  conversation,  but  did  not 
state  that  Mr,  Samson  made  any  such  admission. 

In  our  opinion  the  rulings  of  the  circuit  court  were  er^ 
roneous  and  entirely  too  strict.  Where  a  witness  has,  with- 
out prompting,  given  his  version  of  a  conversation  or  trans- 
action and  counsel  thinks  he  has  inadvertently  omitted  to 
mention  some  things  said  or  done,  he  ought  to  be  allowed  by 
proper  questions  to  stir  the  recollection  of  the  witness  again 
on  this  point.  Such  questions  are  not  leading  when  they  do 
not  suggest  the  answer.  But  we  are  not  convinced  that  the 
rulings  were  in  this  case  prejudicial,  because  after  hearing 
this  series  of  questions  propounded  to  him  which  he  was  not 
permitted  to  answer  the  witness  was  again  allowed  to  detail 
the  whole  conversation  and  gave  no  such  testimony.  In  the 
face  of  this  record  it  would  be  impossible  for  us  to  presume 
that  any  answer  favorable  to  the  plaintifiTs  cause  would  have 
been  elicited  by  the  quesitions  ruled  out  had  the  court  per- 
mitted the  witness  to  answer  the  same. 

The  principal  assignment  of  error  raises  the  question 
whether  it  can  be  said  on  the  undisputed  evidence  that  the 
respondent  paid  or  parted  with  a  consideration  for  the  note 
in  question  before  he  obtained  knowledge  that  the  note  waa 
given  for  a  stallion.  It  was  decided  in  Amd  v.  Sjoblom,  131 
Wis.  642,  111  N.  W.  666,  construing  ch.  438,  Laws  of  1903, 
relating  to  such  notes,  that  this  statute  did  not  make  the  note 
void  in  the  hands  of  an  innocent  purchaser  for  value  in  due 
course  under  sees.  1676 — 25  and  1676 — 27  of  the  negotiable 
instrument  law  (Supp.  1906:  Laws  of  1899,  ch.  356). 

The  learned  counsel  for  appellants  raises  a  very  interesting 
question  here  r^arding  the  duty  of  the  purchaser  of  a  nego- 
tiable note  who  takes  it  in  addition  to  other  security  held  by 
him  for  the  same  debt  But  we  think  the  facts  here  in  evi- 
dence do  not  present  that  question.  Here  the  evidence 
showed,  not  that  the  respondent  took  the  note  as  collateral 


62  SUPREME  COURT  OF  WISCONSIN.      [Oar. 

Samson  v.  Ward,  147  Wis.  48. 

security  to  an  executory  oontract,  but  in  part  payment  and 
part  execution  of  an  executory  contract,  which  was,  after  no- 
tice to  the  respondent  of  the  consideration  for  which  the  note 
was  given  but  prior  to  the  commencement  of  this  action,  ex- 
ecuted and  closed  out  This,  we  think,  constitutes  a  payment 
at  the  time  the  note  was  received  by  respondent  of  a  valuable 
consideration.  7  Cyc.  928,  and  cases  in  note  1 ;  Henneberger 
V,  Matter,  88  Mich,  396,  50  N.  W.  369 ;  Naglee  v.  Lyman,  14 
Cal.  450 ;  Leger  v.  Bonnaffe,  2  Barb.  475 ;  Orr  v.  8t.  An- 
thony's  B.  C.  Church,  60  Hun,  579,  14  N.  Y.  Supp.  883. 

Where  a  note  is  taken  as  collateral  security  for  a  debt  at 
that  time  created  and  on  the  faith  thereof,  there  is  little  or 
no  dissent  from  the  proposition  that  the  consideration  is  suf- 
ficient and  the  indorsee  a  purchaser  for  value  and  in  due 
course  of  business.     7  Cyc  930,  931,  and  cases  in  note  12. 

In  Bowman  v.  Van  Kvren,  29  Wis.  209,  Dixon,  C.  J., 

says : 

"When  the  note  of  a  third  person  is  transferred,  bona  fide, 
before  due,  as  collateral  security,  and  for  value,  such  as  in 
consideration  of  a  loan,  or  advancement,  or  a  stipulation,  ex- 
press or  implied,  of  further  time  to  pay  a  pre-existing  debt, 
or  in  consideration. of  a  change  of  securities  of  a  preexisting 
debt,  or  the  like,  the  holder  of  such  collateral  will  be  pro- 
tected from  infirmities  affecting  the  instrument  before  it  was 
thus  transferred." 

One  who  takes  a  negotiable  note  before  due  in  the  usual 
course  of  business,  though  only  as  collateral  security,  making 
advances  at  the  time  on  the  credit  of  it,  is  within  the  protec- 
tion of  the  rule.     Curtis  v.  Mohr,  18  Wis.  615. 

It  is  said  in  7  Cyc.  932 :  "A  bill  or  note  may  be  transferred 
in  like  manner  as  security  for  the  performance  of  an  execu- 
tory agreement,  for  advances  to  be  made  on  it  or  for  liabilities 
likely  to  be  incurred,  and  the  taker  will  be  a  holder  for  value 
to  the  extent  of  the  advances  made  or  liability  incurred." 
Cases  in  note  14. 

By  the  Court. — Judgment  affirmed. 

Babnes,  J.,  took  no  part. 
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Lxs,  Eespondent,  vs.  Youko,  Appellant 

Beptetnher  H— October  5,  1911. 

Pleading:  Answer:  General  denial:  Right  of  plaintiff  to  $ue:  Waiver 

of  objection. 

In  an  action  by  an  IndiTldnal  upon  a  contract  alleged  to  have  been 
made  wltb  him,  defendant  may  under  a  general  denial  show 
tbat  the  contract  was  made  with  a  corporation  and  not  with 
plaintiff  Individually.  Such  defense  being  one  which  goes  to 
the  cauae  of  action  itself  and  if  true  shows  that  plaintiff  Is  an 
entire  stranger  thereto,  the  rule  is  not  applicable  which  re- 
quires the  objection  that  plaintiff  is  not  the  real  party  In  in- 
terest to  be  taken  specifically  by  answer  or  demurrer.  Robbine 
V.  Deverill,  20  Wis.  142»  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  FsAi^K  A.  Boss,  Circuit  Judge.     Reversed. 

The  complaint  alleged  that  on  or  about  June  1,  1909,  the 
plaintiff  was  engaged  in  business  in  the  city  of  Superior  as  a 
stock  broker^  trading  under  the  name  of  M.  W.  Lee  &  Com- 
pany, and  at  the  request  of  the  defendant  purchased  for  him 
100  shares  of  Lake  Superior  &  Sonora  Copper  Company 
stock  and  100  shares  of  Cordova  Copper  Company  stock,  for 
which  defendant  agreed  to  pay  plaintiff  $195.25 ;  that  of  this 
amount  $128.75  has  been  paid,  leaving  a  balance  due  of 
$66.60;  with  interest  Defendant  answered  by  a  general 
denial  of  the  all^ations  of  the  complaint  Trial  was  had  in 
the  municipal  court,  where  plaintiff  recovered  judgment,  from 
which  judgment  defendant  appealed  to  the  circuit  court.  At 
the  dose  of  the  testimony  the  court  directed  a  verdict  for  the 
plaintiff  for  damages  and  costs,  and  from  this  judgment  de- 
fendant appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
HanUch  &  Hartley,  and  for  the  respondent  on  a  brief  signed 
by  (?.  JT.  Winsor,  attorney,  and  IF.  E,  Haily,  of  counsel. 
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Barnes,  J.  The  defense  attempted  to  be  interposed  was 
that  the  contract  sued  on  was  made  with  "M.  W.  Lee  &  Com- 
pany/' incorporated,  and  not  with  M.  W.  Lee  individually. 
The  answer  of  the  defendant  was  a  general  denial,  and  the 
respondent  insists  that  the  judgment  is  right  (1)  because  the 
objection  that  the  plaintiff  was  not  the  real  party  in  interest 
must  be  raised  by  answer  or  demurrer,  and  if  not  so  raised  it 
is  waived,  and  (2)  because  the  evidence  offered  by  the  defend- 
ant would  not  warrant  the  jury  in  returning  a  verdict  in  his 
favor. 

The  plaintiff  alleged  that  the  defendant  entered  into  a  con- 
tract with  him,  on  which  there  was  a  balance  due.  This  the 
defendant  denied.  We  see  no  reason  why  such  denial  did 
not  require  the  plaintiff  to  prove  the  allegation  of  his  com- 
plaint. This  he  did  not  do  if  the  proof  showed  that  the  con- 
tract was  made  between  defendant  and  a  third  party,  and 
the  corporation  was  a  third  party  no  matter  how  much  of  its 
stock  the  plaintiff  owned.  Button  v.  Hoffman,  61  Wis.  20, 
20  N.  W.  667.  The  plaintiff  was  not  a  proper  party  to  the 
action  if  the  contract  was  in  fact  made  with  the  corporation. 
It  was  held  in  Bobbins  v.  Deverill,  20  Wis.  142,  that  the  ob- 
jection that  an  action  was  not  brought  in  the  name  of  the  real 
party  in  interest  must  be  taken  advantage  of  by  demurrer  or 
specifically  by  answer,  and  we  are  informed  by  the  appellant 
that  the  court  relied  on  this  decision  in  directing  a  verdict. 
In  the  case  cited  the  plaintiff  was  a  proper  party  to  the  action 
and  in  conjunction  with  others  was  the  owner  of  a  cause  of 
action.  The  defense  relied  on  in  the  case  before  us  is  one 
which  goes  to  the  cause  of  action  itself  as  regards  the  plaint- 
iff, and  one  which  if  true  shows  that  the  plaintiff  is  an  entire 
stranger  to  the  cause  of  action  which  he  attempts  to  enforce. 
Such  a  defense  is  available  under  a  general  denial.  The 
case  of  McKenney  v.  Mindhan,  119  Wis.  651,  97  N.  W.  489, 
is  quite  analogous,  the  only  difference  being  that  it  was  there 
claimed  that  the  objection  that  plaintiff  had  not  the  legal  car 
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pacity  to  sue  was  waived  unless  specifically  pleaded.  The 
court  held  that  as  to  the  facts  of  that  case  such  rule  had  no 
application,  and  that  where  the  objection  went  to  the  cause  of 
action  itself  and  it  appeared  that  under  no  circumstances  and 
in  no  capacity  could  the  plaintiff  maintain  the  action,  a  gen- 
eral denial  was  sufficient  to  raise  the  issue. 

Directly  in  point  is  the  case  of  Hilliard  v.  Wis.  L.  Ins.  Co. 
137  Wis.  208,  212,  117  K  W.  999.  There  the  question  was 
whether  the  objection  that  the  plaintiff  who  sued  on  a  life 
insurance  policy  was  not  the  real  party  in  interest  was  waived 
if  not  specifically  raised  by  answer  or  demurrer.  Speaking 
of  a  pretended  owner  who  sues  to  enforce  a  cause  of  action 
the  court  says : 

"In  such  a  situation  the  infirmity  of  plaintiff's  position 
goes  to  the  very  foundation  of  the  claim  of  right  If  it  is 
put  in  issue  by  a  denial  the  burden  is  upon  him  to  establish 
it  The  fact  showing  such  infirmity  is  not  matter  in  abate- 
ment nor  new  matter  required,  in  order  to  be  available,  to  be 
pleaded  specially.  The  general  rule  under  the  Code  is  that 
.any  matter  of  fact  alleged  in  the  complaint  which  the  plaint- 
iff must  establish  to  make  out  his  cause  of  action  may  be  dis- 
proved under  a  general  deniaL'' 

It  follows  that  the  defendant  might,  under  the  pleadings, 
show  that  he  contracted  with  the  corporation. 

On  the  second  question  argued  we  are  satisfied  that  there 
was  sufficient  evidence  to  warrant  a  jury  in  finding  that  the 
<x>ntract  was  made  with  the  corporation.  We  assume  from 
the  uncontradicted  statement  made  in  appellant's  brief  that 
the  trial  court  did  not  hold  that  the  evidence  relied  on  by  de- 
fendant was  insufficient  to  present  a  jury  question.  In  any 
event  we  fail  to  see  how  a  recital  of  the  evidence  would  be 
helpful  to  the  parties  or  useful  to  the  profession. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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Ijikd,  Bespondent^  vs.  Hustad,  Appellant. 

September  IS — October  3,  1911. 

Binmdaries:  RelocaHng  lost  or  obliterated  comer$:  Evidence:  Tret- 

p<us. 

1.  Bottom  land,  a  spring  brook,  and  a  creek,  referred  to  In  the  field- 

notes  of  the  original  goYemment  surrey,  are  "permanent  ob- 
jects" within  the  meaning  of  sec.  27  of  the  Rules  of  the  Gen- 
eral Land  Office,  relating  to  the  restoration  of  lost  or  obliterated 
comers. 

2.  Where  three  calls  of  the  field-notes  for  permanent  natural  ob- 

jects unite  In  the  relocation  of  a  section  comer  It  cannot  be- 
called  a  lost  comer,  but  should  be  relocated  In  accordance  with 
such  calls. 

3.  Where  such  relocation  of  the  comer  establishes  the  boundary 

line  between  the  parties,  evidence  of  reputation  and  acquies- 
cence is  Incompetent  to  establish  the  line  in  a  different  place. 

4.  An  action  of  trespass  will  lie  against  one  who  cut  and  remoTed 

a  fence  built  by  plaintiff  and  entered  upon  land  inclosed 
thereby. 

Appeal  from  a  judgment  of  the  circuit  court  for  BarroA 
county:  Frank  A.  Eoss,  Circuit  Judge.     Affirmed. 

Action  for  trespass.  At  the  beginning  of  the  trial  the  fol* 
lowing  stipulation  was  entered  into : 

"It  is  stipulated  that  the  defendant  Sever  Husiad,  at  the 
time  alleged  in  the  complaint,  cut  and  removed  the  fence  in 
question,  and  entered  upon  a  strip  of  land  inclosed  thereby 
and  about  two  rods  in  width,  and  that  the  defendant  claims 
the  said  fence  and  strip  of  land  were  a  part  of  the  northwest 
quarter  of  the  northeast  quarter  of  section  13,  town  35,  range 
13,  and  the  plaintiff  claims  that  the  same  was  a  part  of  the 
lands  described  in  the  complaint,  that  is  the  southeast  quar- 
ter of  the  southeast  quarter  of  section  12,  township  36, 
range  13;  that  the  respective  claims  of  the  parties  depend 
solely  upon  the  true  location  of  the  southeast  comer  of  sec- 
tion 12,  town  35  north,  of  range  13,  and  if  the  comer  is  as 
claimed  by  the  plaintiff  and  his  surveyors,  then  the  fence  and 
the  strip  of  land  was  a  part  of  the  southeast  quarter  of  said 
section  12,  town  35,  range  13  west     It  is  understood  that: 
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the  plaintiff  claims  said  comer  to  be  at  a  point  about  five  rods 
son^  and  eight  rods  west  of  the  place  defendant  claims  true 
comer  to  be.  It  is  further  stipulated  that  the  plaintiff  was 
at  all  times  mentioned  in  the  complaint  and  is  now  the  owner 
of  the  east  half  of  the  southeast  quarter  of  section  12,  town  35 
north,  range  13,  and  that  the  defendant  was  at  all  times  m^i- 
tioned  in  the  complaint  and  is  now  the  owner  of  the  west  half 
of  the  northeast  quarter  of  section  13,  township  35,  range  13." 

It  was  further  stipulated  that,  if  plaintiff  was  entitled  to 
recover,  his  damages  were  $2.50. 

The  juiy  found  that  the  southeast  comer  of  section  12  was 
at  the  point  claimed  by  plaintiff,  and  from  a  judgment  en- 
tered in  his  favor  the  defendant  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  C.  C.  <6  A.  E.  Coe. 

For  the  respondent  there  was  a  brief  by  Kennedy  &  Tales, 
and  oral  argument  by  W.  T.  Kennedy. 

Ytnj'Ej  J,  By  a  reference  to  the  statement  of  facts  and 
the  accompanying  map  it  will  be  seen  that  the  only  dispute 
between  the  parties  was  as  to  the  true  location  of  the  southeast 
comer  of  section  12.  No  stake,  bearing  trees,  pit,  mound, 
stone,  or  other  monument  marked  the  comer.  The  defend- 
ant claimed  it  was  a  lost  comer  and  should  be  relocated  by 
proportionate  measurements  from  known  comers,  while 
plaintiff  claimed  it  was  only  obliterated  and  could,  and  should, 
be  relocated  from  the  minutes  of  the  original  government 
field-notes.     They  contained  the  following  calls : 

Township  No.  35  between  Eanges  12  &  13  west 

Chain  North  between  sec  7  &  12  var.  8**  39  East. 

2.90  Enter  bottom  bears  East. 

3.80  Spring  brook  10  links  wide  runs  East 

7.65  Creek  20  links  wide  runs  S.  E. 

Sec  27  of  the  Rules  of  the  General  Land  Office  relating  to 
the  restoration  of  lost  or  obliterated  comers  provides : 

"The  identification  of  mounds,  pits,  buried  memorials,  wit- 
ness trees,  or  other  permanent  objects  noted  in  the  fidd-notee 
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of  the  survey,  affords  the  best  means  of  relocating  the  missing 
comer  in  its  original  position.  If  this  cannot  be  done,  dear 
and  convincing  testimony  of  witnesses  as  to  the  place  it  origi- 
nally occupied  should  be  taken,  if  such  can  be  obtained.  In 
any  event  whether  the  locus  of  the  comer  be  fixed  by  the  one 
means  or  the  other,  such  locus  should  always  be  tested  and 
confirmed  by  measurements  to  known  comers." 


Sr. 


;£- 


LAND. 


DCF£NDANT 
LAND 


^♦>' 


Appellant  claims  that  the  calls  relating  to  "bottom," 
"spring  brook,"  and  "creek"  do  not  come  within  the  phrase 
"or  other  permanent  objects  noted  in  the  field-notes  of  the 
sxirvey."  We  are  unable  to  concur  in  such  clainL  Each 
must  be  classed  as  a  permanent  object  within  the  meaning 
of  the  section  quoted.  True,  creeks  sometimes  quite  ma- 
terially change  their  course  owing  to  avulsion  or  erosion,  or 
both.     But  such  changes  are  the  exception,  not  the  rule. 
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There  was  no  evidence  in  this  case  to  show  any  change  in 
either  the  spring  brook  or  the  creek.  It  is  apparent  that  the 
bottom  land  could  not  have  materially  changed  its  location. 
That  there  has  been  no  change  in  any  of  the  three  calls  is 
made  certain  by  the  fact  that  the  survey  of  Mitchell  shows 
that  each  call  of  the  field-notes  was  answered  by  the  present 
location  of  these  natural  objects. 

It  was  decided  as  early  as  Martin  v.  Carlin,  19  Wis.  454, 
that  a  call  for  a  natural  object,  such  as  a  river,  will  control 
courses,  distances,  and  quantity,  and  it  was  therein  explained 
why  the  rule  was  not  applied  to  that  particular  case.  ''A 
river,  a  known  stream,  a  spring,  or  a  marked  tree  will  control 
as  to  courses,  distances,  and  quantities."  Oove  v.  White,  20 
Wis.  426,  432.  This  rule  was  reiterated  in  Barkenhdgen  v. 
Vianden,  82  Wis.  206,  62  N.  W.  260.  We  have,  then,  a  case 
where  three  calls  of  the  field-notes  for  permanent  natural  ob- 
jects unite  in  the  relocation  of  the  section  comer.  Such  a 
comer  cannot  be  called  a  lost  comer.  Pickett  v.  Nelson,  79 
Wis.  9,  47  K  W.  936. 

The  map  shows  that  the  testimony  of  plaintiffs  surveyor^ 
Mitchell,  to  the  effect  that  practically  no  other  line  than  that 
claimed  by  plaintiff  would  meet  the  calls  of  the  field-notes,  is 
true.  The  line  claimed  by  defendant  would  not  cross  the 
spring  brook  at  all,  while  it  would  cross  the  creek  three  times 
instead  of  once  only  as  called  for  by  the  field-notes.  The 
plaintiff  relocated  the  comer  by  competent  evidence. 

Several  errors  are  assigned  because  the  court  rejected  evi- 
dence offered  by  the  defendant.  Such  evidence  related  to  the 
location  of  the  comer  by  reputation,  by  allied  acquiescence 
of  parties,  or  by  the  construction  of  fences.  This  court  has 
said :  "It  is  not  competent  to  make  a  boundary  line  by  parol 
except  when  the  same  is  in  doubt  and  unknown."  Hartvng 
V.  Witte,  59  Wis.  286,  299,  18  K  W.  175.  And  in  Pickett 
V.  Nelson,  79  Wis.  9,  12,  47  K  W.  936,  it  is  stated: 

"It  will  not  do  to  say  that  the  line  was  unknown  and  uncer- 
tain because  some  of  the  original  monuments,  placed  by  the 
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govermnent  surveyors  in  the  first  instanoe  to  mark  the  cor- 
ners, were  missing,  or  could  not  be  identified.  If  the  field- 
notes  of  the  original  surveys  afforded  ^means  for  ascertaining 
the  true  location  of  the  boundary  line,  that  was  sufficient" 

Here  no  impeachment  of  the  correctness  of  Mitdiell's  sur- 
vey was  mada  That  being  so,  evidence  of  reputation  and 
acquiescence  was  incompetent  to  establish  the  line  in  a  dif- 
ferent place  than  that  called  for  by  the  field-notes,  and  its  ex- 
clusion by  the  court  was  not  error. 

A  claim  is  also  made  that  an  action  of  trespass  will  not  lie. 
The  stipulations  of  the  parties  set  out  in  the  statement  of 
facts  dispose  of  the  question  adversely  to  the  defendant. 

By  {he  Court. — Judgment  affirmed.  • 

Babnbs,  J.,  took  no  part 


EsTATs  OF  MoCleab:  MgCleab,  Appellant,  vs.  Root,  Ad- 
ministrator, Respondent 

September  15 — Octoher  5,  1911, 

Trttsts  and  trueteea:  Sale  hy  trustee  to  himself:  Remedies  of  cestui 
que  tmst:  Accounting  for  profits:  Lcu^hes:  Harmless  error, 

1.  A  sale  of  trust  property  by  the  trustee  of  an  express  trust  to 

himself  is  voidable  at  the  election  of  the  cestui  que  trust;  and 
neither  good  faith  nor  the  payment  of  ample  consideration  will 
support  the  sale  in  such  a  case  where  the  trustee  acts  both  for 
himself  and  for  his  cestui  que  trust. 

2.  The  cestui  que  trust  in  such  case  may  elect  to  disaffirm  the  sale 

and  recover  the  property  sold,  or  he  may  affirm  the  sale,  hold 
the  trustee  to  his  purchase,  and  require  him  to  account  for  his 
profits  made  in  the  transaction. 
8.  Where  by  sec.  3918,  Stats.  (1898),  a  cestui  que  trust  in  such  a 
case  is  barred  from  recovering  the  land  sold  (more  than  five 
years  having  elapsed  since  the  sale  thereof),  he  may  still  elect 
to  affirm  the  sale  and  require  the  trustee  to  account  for  profits. 
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4.  As  between  the  trustee  of  an  express  trust  and  his  cestui  que 

trust  the  right  to  such  an  accounting  will  not  be  barred  by 
laches  of  the  latter  unless  there  has  been  an  unequivocal  de- 
nial or  repudiation  of  the  trust  by  the  trustee  which  was  known 
or  ought  to  have  been  known  to  him.  ^ 

5.  The  cestui  que  trust  is  entitled  to  an  accounting  only  for  profits 

actually  made  by  the  trustee,  and  where  no  profits  were  actually 
made  a  judgment  denying  the  right  to  an  accounting,  though 
legally  erroneous,  will  not  be  reversed. 

AppBAi  from  a  judgment  of  the  circuit  court  for  Green 
county :  Geobos  Gbimm^  Circuit  Judge.     Affirmed. 

This  is  a  contest  over  the  settlement  of  the  final  account  of 
an  administrator  vidth  the  will  annexed.  The  evidence  is  not 
preeerved  by  bill  of  exceptions,  and  the  material  facts  as 
found  by  the  circuit  court  are  substantially  as  follows: 
Thomas  McClear  died  March  1, 1890,  testate,  leaving  a  widow 
and  several  children,  the  appellant  in  this  proceeding  being 
the  residuaiy  legatee.  His  estate  consisted  of  ninety  acres  of 
farm  land  in  Green  county  and  a  small  amount  of  personal 
property.  James  Root  was  appointed  administrator  with  the 
will  annexed  April  17,  1900,  and  duly  qualified.  In  Janu- 
ary, 1891,  fifty  acres  of  the  farm,  including  the  homestead, 
was  set  ofiF  to  the  widow  as  her  dower,  and  she  occupied  the 
same  until  her  death  in  1907.  In  February,  1891,  license 
was  granted  to  the  administrator  to  sell  the  remaining  forty 
acres  of  the  farm  to  pay  debts  and  expenses  of  administra- 
tion, and  said  forty  acres  were  appraised  at  $600.  No  bid- 
ders appeared  at  the  sale,  and  Mr.  Boot  reported  that  fact  to 
the  county  judge  and  stated  that  he  would  take  the  land  him- 
self if  one  Richards  would  advance  him  the  money.  The 
judge  told  him  he  could  not  buy  it  himself,  but  that  he  could 
convey  the  land  to  Richards  and  Richards  could  then  convey 
it  to  him.  This  transaction  was  carried  out  as  suggested, 
and  the  administrator  reported  to  the  court  that  he  had  sold 
the  land  at  private  sale  to  Mr.  Richards  for  $600.  On 
March  19,  1891,  the  county  court  confirmed  the  sale,  and  the 
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administrator  used  nearly  all  of  the  $600  in  paying  debts, 
and  filed  an  aooount  March  8,  1892,  purporting  to  be  a  com- 
plete account  of  his  administration,  and  showing  a  balance  of 
$29.88  in  his  hands.  The  county  judge  found  the  account 
correct  and  allowed  $5  for  the  fees  of  a  guardian  ad  litem  and 
$10  for  copies  of  papers,  leaving  a  final  balance  in  the  hands 
of  the  administrator  of  $14.88.  No  notice  of  the  hearing 
of  this  account  was  given,  and  no  formal  order  made  allowing 
it  or  discharging  the  administrator.  The  appellant,  Robert 
J.  McClear,  became  of  age  in  1892,  and  resided  with  hia 
mother  on  her  dower  lands  adjoining  and  has  lived  there 
ever  since.  The  administrator  in  making  this  sale  to  him- 
self acted  in  entire  good  faith  and  paid  full  value  for  the 
land.  He  went  into  possession  immediately  on  confirmation 
of  the  sale  and  greatly  improved  the  same  by  draining,  fenc- 
ing, ditching,  removing  brush,  and  otherwise  improving  the 
same,  thereby  putting  it  in  condition  for  farming,  and  thus 
added  $700  to  the  value  thereof  by  his  improvements  during 
the  ten  years  he  occupied  it  In  1901  he  sold  the  land  for 
$1,600.  The  appellant  knew  that  Root  was  in  possession, 
claiming  to  be  the  owner,  knew  of  the  improvements,  knew  of 
the  sale  in  1901,  and  at  no  time  made  any  objection  or 
claimed  any  ri^ts  in  the  land  or  its  proceeds.  There  is  no 
finding  that  the  appellant  had  any  knowledge  of  the  arrange- 
ment by  which  the  respondent  became  in  fact  the  purchaser  at 
his  own  sale,  nor  is  there  any  finding  that  he  knew  anything 
about  the  filing  or  approval  of  the  account  in  1892.  .  The 
rental  value  of  the  forty  acres  for  the  ten  years  during  which 
Root  held  it  is  $460.  In  December,  1908,  Root  made  appli- 
cation to  the  county  court  for  license  to  sell  the  homestead 
forty  to  pay  legacies  alleged  to  be  unpaid,  and  notice  of  the 
hearing  of  the  petition  was  ^ven.  In  March,  1909,  on  appli- 
cation of  the  appellant,  the  county  court  ordered  the  admin- 
istrator to  make  and  file  his  final  account;  and  the  admin- 
istrator filed  a  request  that  the  account  filed  in  March,  1892,. 
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be  adopted  and  considered  his  final  account.  Thereupon  the 
appellant  filed  objection  to  certain  items  and  claimed  that  the 
administrator  should  be  charged  with  the  rents  and  profits 
of  the  forty  acres  during  his  possession,  as  well  as  with 
$1,000  of  the  proceeds  of  the  sale  thereof. 

The  circuit  court  found  that  the  order  confirming  the  sale 
made  March  19,  1891,  was  final  and  conclusive,  and  not  sub- 
ject to  attack;  and  that  the  appellant  was  estopped  bj  his 
laches  from  attacking  the  sale,  as  well  as  from  requiring  the 
administrator  to  account  for  any  profits  made  by  him.  Judg^ 
ment  in  accordance  with  these  findings  was  entered,  and  the 
residuary  legatee  appeals. 

For  the  appellant  there  were  briefs  by  Clancey  dk  Loverud, 
and  oral  argument  by  E.  K.  Loverud, 

/.  D.  Dtunwiddie,  for  the  respondent 

WiNsi-ow,  C.  J.  The  administrator  was  the  trustee  of  an 
repress  trust  Neither  under  the  common  law  nor  under  the 
statute  could  he  make  a  valid  and  binding  sale  of  the  trust 
property  to  himself.  In  re  Taylor  Orphan  Asylum ^  36  Wis. 
534;  sec  3914,  Stats.  (1898).  Neither  good  faith  nor  the 
payment  of  an  ample  consideration  will  avail  to  support  the 
sale  in  such  a  case  where  the  trustee  acts  both  for  himself  and 
for  his  cestui  que  trust.  Shaw  v.  Crandon  State  Batik,  145 
Wis.  639,  129  N.  W.  794.  The  sale  is,  however,  not  abso- 
lutely void,  but  voidable  at  the  election  of  the  cestui  que  trust. 
Melms  V.  Pabst  B.  Co.  93  Wis.  153,  66  N.  W.  518. 

These  general  propositions  are  not  open  to  serious  ques- 
tion. It  may  be  granted  at  once  that  the  appellant  is  barred 
from  attacking  the  sale  by  the  provisions  of  sec  3918,  Stats. 
(1898),  which  prohibit  the  bringing  of  any  action  to  recover 
real  estate  sold  at  such  a  sale  unless  commenced  within  five 
years  next  after  the  sale.  That  fact,  however,  does  not  pre- 
vent a  recovery  of  any  profits  which  the  trustee  may  have 
made  from  his  dealing  with  the  trust  property.     The  cestvi 
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que  trust  may  elect  between  two  courses :  he  may  disaffirm  the 
sale  and  recover  the  property  sold ;  or  he  may  affirm  the  sale, 
hold  the  trustee  to  his  purchase,  and  require  the  trustee  to 
account  for  his  profits  made  in  the  transaction.  In  re  Tay- 
lor Orphan  Asylum,  supra;  28  Cyc.  1027,  subd.  b.  It  is 
manifest,  therefore,  that  the  mere  fact  the  cestui  que  trust  is 
barred  from  bringing  an  action  to  set  aside  the  sale  and  re- 
cover the  property  is  not  necessarily  decisive  of  the  question 
whether  he  can  require  the  trustee  to  account  for  profits  made. 
Sec.  3918  does  not  pretend  to  cut  off  the  right  to  such  an  ac- 
counting. There  may  doubtless  be  circumstances  in  special 
cases  which  would  rightly  cut  off  the  right  to  an  accounting 
for  profits  made  by  a  trustee  in  his  dealing  with  the  trust  prop- 
erty, although  this  court  has  been  very  slow  to  allow  any  stat- 
ute of  limitations  or  any  bar  in  analogy  thereto  to  defeat  the 
execution  of  an  express  trust.  There  can  be  no  such  bar  as 
between  the  trustee  of  an  express  trust  and  his  cestui  que 
trust,  unless  there  has  been  an  unequivocal  denial  or  repudia- 
tion of  the  trust.  Fawcett  v.  Fawcett,  85  Wis.  332,  65  N. 
W.  405 ;  Boyd  v.  Mui.  F.  Asso.  116  Wis.  155,  90  N.  W.  1086, 
94  K  W.  171. 

We  fail  to  find  facts  in  the  present  case  showing  any  denial 
or  repudiation  of  the  trust  brought  home  to  the  knowledge  of 
the  appellant.  It  is  not  found  that  he  ever  knew  that  the 
sale  was  in  fact  made  to  the  administrator  himself.  The  sale 
was  reported  to  the  court  to  have  beeii  made  to  Mr.  Bichardfl 
for  $600,  and  so  far  as  the  findings  show  the  appellant  was 
never  informed  to  the  contrary.  It  is  true  that  the  adminis- 
trator took  possession  and  operated  the  farm  for  ten  years  to 
the  knowledge. of  the  appellant,  but  this  is  entirely  consistent 
with  an  actual  sale  in  good  faith  to  Bichards  and  a  subsequent 
purchase  in  good  faith  by  the  administrator.  Moreover,  it 
does  not  appear  that  the  appellant  ever  had  any  knowledge, 
either  actual  or  constructive,  of  the  account  which  was  filed 
in  1892,  or  of  the  approval  thereof  by  the  county  court     We 
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are  not  iiequired  to  say  what  the  effect  would  he  upon  the  ap- 
pellant's rights  if  he  were  shown  to  have  had  full  knowledge 
of  the  transaction  itself  and  of  the  account  rendered  hy  the 
administrator  and  the  approval  thereof.  It  is  sufficient  to 
say  that  on  the  facts  found  by  the  court  we  are  unable  to  find 
that  unequivocal  denial  or  repudiation  of  the  trust  by  the 
trustee  which  was  known  or  ought  to  have  been  known  to  the 
cestui  que  trust  which  must  exist  to  form  the  foundation  of 
laches  which  bars  his  right  to  insist  on  an  accounting  for  the 
profits  made  by  the  trustee  in  his  dealing  with  the  trust  prop- 
erty. So  we  conclude  that  the  court  was  wrong  in  holding 
that  because  the  sale  could  not  be  attacked  no  accounting  for 
profits  made  by  the  trustee  could  be  had,  and  equally  wrong 
in  holding  that  the  appellant  was  estopped  by  laches  from  in- 
sisting on  an  accounting. 

But  the  cestui  que  trust  is  only  entitled  to  an  aooounting  for 
profits  actually  made  by  the  trustee.  He  has  elected  to  ratify 
the  transfer  and  he  has  received  the  full  value  for  the  prop- 
erty at  the  time  it  was  sold.  If  the  trustee  made  no  profits 
an  accounting  would  be  futile.  From  the  facts  found  it 
seems  to  us  certain  that  on  any  permissible  method  of  account- 
ing there  were  no  profits.  Under  the  findings  the  adminis- 
trator paid  eveiy  cent  the  land  was  worth  at  the  time  it  was 
soldy  and  the  money  at  once  went  to  the  benefit  of  the  estate 
and  relieved  it  of  its  debts.  !N'o  claim  could  have  been  made 
at  the  time  of  the  sale  or  at  any  time  prior  to  the  resale  that 
the  administrator  had  actually  made  any  profit.  But  if  it  be 
conceded  (which  is  not  decided)  that  the  correct  method 
would  be  to  state  the  account  with  annual  rests  dovm  to  the 
present  time,  it  is  quite  certain  that  there  would  be  no  balance 
of  profits  against  the  administrator. 

Having  made  the  purchase  in  the  best  of  faith  and  without 

bad  motive  of  any  kind,  he  would  clearly  be  entitled  to  credit 

for  his  original  payment  of  $600  with  legal  interest,  as  well 

as  credit  for  his  improvements  to  the  extent  to  which  they 

Vol.147— 6 
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added  to  the  value  of  the  land,  which  is  found  to  be  $700  and 
credit  for  taxes  paid.  The  land  dearly  appears  to  have  been 
unimproved,  if  not  actuaUj  wild  and  unfit  for  cultivation, 
when  purchased.  The  improvements  were  doubtless  made  dur- 
ing the  first  years  of  the  respondent's  occupation,  while  the 
rents  and  profits  must  have  been  largely  earned  during  the 
later  years.  If  an  account  be  stated  crediting  the  respondent 
with  his  original  payment  of  $600,  also  with  his  improvements 
(dividing  the  amount  thereof  between  the  first  five  years) ^ 
also  with  a  reasonable  sum  for  taxes  annually,  making  annual 
rests  and  subtracting  the  annual  rents  and  profits,  allowing 
interest  at  the  legal  rate  on  each  annual  balance,  it  will  be 
found  that  the  aggregate  exceeds  somewhat  the  total  amount 
received  by  the  respondent  when  he  sold  the  land  in  1901. 
On  any  theory,  therefore,  the  respondent  made  no  profit  on 
the  transaction  for  which  in  equity  he  should  be  required  to 
account 

This  being  the  fact,  it  would  be  useless  to  reverse  the  judg^ 
ment  merely  because  it  is  based  on  an  erroneous  legal  condu* 
sion. 

By  the  Court. — Judgment  aflSrmed. 


Baknss,  J.,  took  no  part 
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O.  L.  Paojcasd  MAOHiinBBT  CouPANT,  Appellant^  ys. 

SoHWBiosBy  Eespondent 

Beptember  IS^^-Octoh^r  8,  1911. 

Bale»:  Framd:  MUtake:  Oi^nitm  aa  to  iise:  Negligent  reUance  thereon 

by  vendee. 

A  statement  made  in  good  faith  hy  plaintiffs  agent,  upon  heinc 
shown  a  bolt  such  as  defendant  was  using  and  wished  to  huy» 
that  it  was  of  a  certain  size,  was  a  mere  expression  of  opinion 
upon  which  defendant  had  no  right  to  rely  without  measurlng^ 
the  bolt;  and  having  bought,  specifically  and  not  by  sample,  a 
quantity  of  bolts  of  the  size  named,  defendant  is  liable  therefor, 
although  they  were  not  of  the  same  size  as  the  one  shown  to 
the  agent 

Appeai*  from  a  judgment  of  the  county  court  of  Jefferson 
coun^:  Chaeles  B,  Rooees,  Judge.     Reversed, 

This  is  an  action  to  recover  the  selling  price  of  a  quantity 
of  bolts  which  were  sold  and  delivered  to  the  defendant  under 
the  terms  of  a  contract  which  is  evidenced  by  letters  which 
passed  between  the  parties.  The  court  made  findings  of  facts 
as  follows : 

"1.  That  Mr.  Bull,  who  was  the  agent  of  the  plaintiff, 
called  on  the  defendant,  and  tried  to  sell  him  some  bolts ;  that 
the  defendant  showed  him  the  bolt  he  was  using;  that  the 
plaintiff's  agent  told  him  it  was  a  3-16  inch  bolt,  innocently 
supposing  that  to  be  its  real  size.  That,  whether  the  plaint- 
iff's agent  took  the  bolt  with  him  or  not,  neither  side  after- 
ward referred  to  it,  and  the  sale  was  not  made  by  sample. 
That  such  bolt  was  a  3-8  inch  bolt  That  said  plaintiff's 
agent  wrote  to  the  plaintiff  herein  asking  them  to  quote  the 
defendant  prices  on  3-16  z  2-inch  bolts.  That  the  plaintiff 
did  so,  and  the  defendant,  relying  on  the  statement  of  the 
plaintiff's  agent,  Mr.  Bull,  that  it  was  a  3-16  inch  bolt  shown 
him,  ordered  the  bolts  in  question.  That  the  bolts  shipped  to 
the  defendant  were  3-16  z  2-inch,  commercially  correct  bolts. 
That  plaintiff  had  no  knowledge  of  such  representations  of 
their  agent,  Bull,  at  the  time  they  were  made  or  any  time 
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previous  to  their  shipment  of  the  goods  to  the  defendant,  nor 
until  the  defendant's  letter  of  November  27,  1907.  That  the 
defendant  was  ignorant  of  the  size  of  the  bolt  that  he  showed 
the  plaintiff's  agent,  Bull.  That  the  defendant  could  not  use 
a  bolt  as  small  as  3-16  x  2  inches  in  his  business." 

The  purchase  of  the  bolts  by  the  defendant  from  the  plaint- 
iff was  effected  by  correspondence  in  which  the  plaintiff  at 
the  request  of  its  agent,  Mr.  Bull,  offered  to  sell  the  defend- 
ant 8,000  3-16  X  2-inch  carriage  bolts  with  thumb  nuts  at  $8.20 
per  thousand.  Defendant  upon  the  receipt  of  this  offer  re- 
plied: ^TTou  can  ship  us  the  5,000  tolts  with  wing  nuts 
3-16x2  inches  at  once."  The  defendant  testified  that  before 
negotiating  with  the  plaintiff's  representative,  Mr.  Bull,  he 
showed  him  a  bolt  he  had  in  stock  and  that  Mr.  Bull  then 
stated  that  it  was  a  3-16  inch  bolt,  and  that  he  relied  on  that 
statement  in  making  the  purchase  disclosed  by  the  correspond- 
ence. 

Judgment  was  ordered  for  the  defendant  upon  the  facts  as 
found  by  the  court  upon  the  ground  that  the  facts  showed  con- 
structive fraud  practiced  upon  the  defendant.  This  is  an 
appeal  from  the  judgment  so  ordered. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Warren  H.  Porter,  and  for  the  respondent  on  that  of  Mistele 
<6  Smith, 

SiEBEGKEB,  J.  The  court  held  that  the  opinion  expressed 
by  the  plaintiff's  agent,  Mr.  Bull,  to  the  defendant  before  any 
correspondence  took  place  between  the  parties,  that  the  bolt 
shown  the  agent  by  the  defendant  was  a  3-16  inch  bolt,  consti- 
tuted a  representation  on  which  the  defendant  had  a  right  to 
rely  in  making  the  purchase  and  that  its  falsity  operated  to 
defraud  the  defendant  It  is  clear  that  the  evidence  does  not 
permit  of  such  an  inference.  It  is  obvious  that  it  was  equally 
within  the  means  of  the  defendant  and  the  plaintiff's  agent 
before  the  bolts  were  ordered,  readily  to  ascertain  the  size  of 
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the  bolt  defendant  exhibited  to  the  plaintifiPs  agent.  It  is 
apparent  from  the  circumstances  disclosing  what  occurred  at 
the  time  that  the  plaintiff's  agent  was  merely  expressing  his 
opinion  of  the  size  of  the  bolt  shown  him  bj  the  defendant, 
and  that  the  defendant  was  not  justified  in  relying  on  such 
opinion  as  the  actual  size  of  the  bolts  he  needed  in  his  busi- 
ness and  desired  to  purchase.  Knowledge  of  the  actual  size 
of  the  exhibited  bolt  was  readily  open  to  the  defendant  by 
applying  any  simple  and  ordinary  means  of  measuring  it 
Nor  does  the  evidence  tend  to  show  that  the  defendant  was 
hindered  or  prevented  through  artifice  or  otherwise  from  ac- 
quiring accurate  knowledge  of  this  fact.  The  conclusion  is 
inevitable  that  ihe  defendant  failed  to  act  with  that  care  and 
prudence  the  situation  demanded  to  inform  himself  on  the 
subject  of  his  purchase,  and  hence  he  cannot  complain  of  hav- 
ing ordered  a  kind  of  bolts  different  from  those  he  had  there- 
tofore used.  Upon  these  considerations  the  judgment  dis- 
missing the  complaint  cannot  be  sustained.  Upon  the  record 
the  plaintiff  is  entitled  to  recover  the  purchase  price  of  the 
goods  delivered. 

By  the  Covjrt. — The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  directions  to  award  the  plaintiff 
judgment  for  the  purchase  price  of  the  bolts  delivered^  with 
interest  thereon,  and  for  costs, 

Eabnes,  J.,  took  no  part 


70  STJPEEME  COURT  OF  WISCONSIN.     [Oor. 

Palmer  v.  Smith,  147  Wis.  70. 

Palmeb,  Respondent,  vs.  Smith,  Appellant 
8epten*-her  l&—OctoJ)er  3,  1911. 

Assault  and  l>attery:  Shooting  person  at  charivari:  Justification: 
Questions  for  jury:  Evidence:  Intent  of  person  shot:  Instruc- 
tions to  jury:  Acts  done  **wantonly:"  Punitory  damages, 

1.  In  an  action  for  injuries  alleged  to  have  been  caused  by  a  shot 

fired  by  defendant  while  plaintiff  and  others  were  at  a  chari- 
vari on  defendant's  premises,  the  evidence  is  held  sufficient  to 
warrant  the  jury  in  finding  that  defendant  shot  the  plaintiff 
without  justification. 

2.  It  being  alleged  in  the  answer  that  plaintiff  and  those  with  him 

had  conspired  unlawfully  to  frighten  and  terrify  defendant  and 
his  wife  and  to  trespass  on  his  premises,  plaintiff  was  properly 
allowed  to  testify  that  he  went  to  defendant's  house  to  con- 
gratulate him  and  have  a  good  time  and  with  no  intention  of 
harming  him  or  his  wife  or  property. 

3.  Evidence  that  defendant's  brother  had  told  plaintiff  that  he  and 

his  companions  would  have  to  make  more  noise  to  get  defend- 
ant out,  was  competent  as  having  a  bearing  upon  plaintiff's 
purpose  in  going  upon  defendant's  premises  and  as  being  a 
part  of  the  transaction. 

4.  An  instruction  that,  although  plaintiff  and  his  companions  were 

trespassers  and,  if  their  purpose  was  to  disturb  defendant  by 
violent  or  tumultuous  noises,  they  were  also  an  unlawful  as- 
sembly»  ''nevertheletss  such  a  situation  would  not  of  itself  jus- 
tify or  excuse  the  defendant  in  wantonly  firing  a  loaded  gun  or 
rifle  into  the  assembly  or  at  a  member  thereof,"  was  not  er- 
roneous as  against  the  defendant. 

5.  The  use  of  the  word  "wantonly"  in  the  foregoing  and  other  in- 

structions is  criticised  as  being  too  favorable  to  defendant  in 
that  it  gave  the  jury  to  understand  that  a  wanton  act  may  be 
justified. 

6.  "Wantonly"  in  such  a  connection  means  intentionally,  without 

reasonable  cause,  and  in  a  lawless,  destructive  spirit  A  wan- 
ton act  cannot  be  a  lawful  act 

7.  In  such  a  case  defendant  would  not  be  justified  in  shooting 

merely  because  it  appeared  to  him  to  be  necessary  in  defense  < 
of  himself,  his  family,  and  dwelling,  if  upon  the  facts  and  cir- 
cumstances as  they  appeared  at  the  time  there  was  no  reason- 
able ground  to  apprehend  a  design  upon  the  part  of  those  as- 
sembled to  do  great  personal  injury  or  to  commit  a  felony. 

8.  Punitory  damages  may  be  awarded  for  the  wanton  shooting  of  a 

person  taking  part  in  a  charivari. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
coxmty:  Geobge  Gbimm,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  in  conse- 
quence of  a  shot  fired  by  the  defendant  while  plaintiff  and 
others  were  at  a  charivari  on  the  premises  of  the  defendant  on 
the  23d  day  of  June^  1910.  It  is  charged  in  the  complaint 
that  the  defendant  wantonly  shot  the  plaintiff  in  the  1^,  and 
that  the  bullet  penetrated  plaintiff's  leg  below  the  knee,  cut- 
ting,  tearing,  bruising,  and  lacerating  the  muscles,  tendons, 
and  arteries.  The  complaint  further  charges  that  the  plaint- 
iff sustained  damages  on  account  of  pain,  suffering,  loss  of 
time,  and  expense  sustained  by  him  in  consequence  of  the  in- 
jury, and  lays  his  damages  at  $5,000.  The  answer  denies 
generally  the  allegations  of  the  complaint  and  sets  up  among 
other  things  that  the  plaintiff  and  others  confederated  and 
<»>n8pired  unlawfully  for  the  purpose  of  frightening  and  ter- 
rifying the  defendant  and  his  wife  and  to  trespass  on  his 
premises,  and  that  if  the  plaintiff  was  injured  he  was  injured 
otherwise  than  by  the  defendant  and  by  his  own  negligence. 
The  jury  returned  a  general  verdict  in  favor  of  the  plaintiff 
assessing  his  compensatory  damages  at  $175  and  punitory 
•damages  at  $50.  Judgment  was  rendered  upon  the  verdict 
in  favor  of  the  plaintiff,  from  which  judgment  this  appeal 
^as  taken. 

Charles  E.  Pierce,  for  the  appellant. 

J.  J.  McManamy,  for  the  respondent 

Kebwin,  J.  The  defendant  was  married  June  16,  1910, 
and  at  the  time  of  the  injury  complained  of  was  living  on  a 
farm,  occupying  the  south  half  of  the  farm  house,  and  his 
brother,  who  was  also  a  married  man,  occupying  the  north 
balf  with  his  wife  and  one  child  four  years  old.  Each  occu- 
pied his  half  exclusively.  On  the  night  in  question  at  about 
11  p.  m.  the  plaintiff  and  some  fourteen  others  went  to  the 
house  of  the  defendant  to  charivari  him.     When  the  crowd 
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arrived  on  defendant's  premises  he  and  his  wife  had  retired 
and  were  in  a  small  room  on  the  second  floor  which  faced  the 
east  toward  the  highway,  with  two  windows  facing  east  and 
one  south.  It  was  a  bright  moonlight  night.  When  plaintiff 
and  some  of  the  crowd  were  near  the  house  they  made  some 
noise  so  that  defendant  heard  them,  got  up,  took  his  rifle,  and 
shot  through  one  of  the  windows  at  least  four  times  in  rapid 
succession,  and  it  is  claimed  that  one  of  the  bullets  took  effect 
in  plaintiff's  leg,  causing  the  injuries  complained  of.  The 
errors  assigned  may  be  classified  under  the  following  heads : 
(1)  In  refusing  nonsuit  and  directed  verdict;  (2)  in  the  ad- 
mission of  evidence;  (3)  in  instructions  to  the  jury;  and 
(4)  in  refusing  to  instruct  the  jury  as  requested. 

1.  It  is  claimed  by  the  appellant  that  a  nonsuit  should 
have  been  granted,  and  that  the  court,  having  denied  a  non- 
suit, should  have  directed  a  verdict  for  defendant.  This  po- 
sition is  taken  on  the  ground  that  there  was  no  evidence  that 
defendant  shot  the  plaintiff,  and  further  that  the  defendant 
was  in  the  lawful  defense  of  himself  and  family  and  had  a 
lawful  right  to  do  what  he  did.  The  evidence  tends  to  show 
that  on  the  night  of  June  21,  1910,  a  crowd  assembled  at  the 
premises  of  the  defendant  (the  plaintiff  not  being  present)  to 
charivari  the  defendant  and  made  some  noise,  but  did  not  suc- 
ceed in  getting  any  response  from  defendant ;  that  the  party 
went  there  to  have  a  good  time  and  congratulate  the  defend- 
ant ;  that  the  brother  of  defendant  told  one  of  the  party  that 
they  must  make  more  noise  in  order  to  get  defendant  out; 
that  there  was  no  intention  to  injure  defendant,  his  wife,  or 
property  on  the  night  of  June  23d ;  that  there  were  no  threats 
made,  but  some  noise  before  the  shooting;  that  the  bullet  from* 
one  of  the  shots  fired  by  defendant  struck  plaintiff;  that  de- 
fendant was  angry,  "mad  clear  through ;"  that  he  took  no  aim 
when  he  fired  the  shot,  but  intended  to  hold  the  gun  pretty 
near  level ;  intended  to  drive  the  crowd  away ;  that  defendant 
was  told  that  the  boys  were  coming  on  the  night  in  question. 
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and  said  "all  right,  let  them  oome.''  Defendant  testified: 
'^Q.  When  you  shot  you  were  mad,  were  you  ?  A.  Yes,  sir, 
I  was  angry.  Q.  You  lost  your  temper,  didnH  yout  A.  Yes, 
sir.  Q.  Excited  and  mad  all  through  ?  A.  Yes,  sir."  He  fur- 
ther testified  that  he  heard  a  little  noise,  enough  so  that  he 
got  up  and  looked  out  to  see  what  it  was.  Those  assembled 
were  farmers  and  boys  working  for  farmers  in  the  vicinity. 

It  is  unnecessary  to  prolong  this  opinion  by  a  discussion 
of  the  evidence  under  this  head.  The  evidence  was  ample 
to  warrant  the  jury  in  finding  for  the  plaintiff,  therefore  no 
error  was  committed  in  denying  the  motions  for  nonsuit  and 
directed  verdict. 

2.  Error  is  assigned  upon  the  admission  of  evidence.  The 
plaintiff  was  allowed  to  testify  over  objection  as  to  his  pur- 
pose in  going  on  defendant's  premises  on  the  night  of 
June  23d.  He  testified  that  he  went  there  to  have  a  good 
time  and  to  congratulate  the  defendant  if  he  came  out,  and 
with  no  intention  of  harming  the  defendant,  his  wife,  or 
property.  Also  he  was  permitted  to  testify  over  objection 
that  he  talked  with  defendant's  brother,  who  told  plaintiff 
that  they  would  have  to  do  different;  they  would  have  to  get 
disks  and  pound  them,  and  more  guns,  to  get  him  out.  It  is 
argued  by  counsel  for  appellant  that  the  evidence  was  incom- 
petent for  the  reason  that  the  plaintiff's  intention  was  imma- 
terial, and  that  the  statement  of  defendant's  brother  was 
hearsay,  therefore  incompetent  The  issue  as  to  plaintiff's 
intention  to  injure  the  defendant  is  squarely  raised  by  the  an< 
swer.  It  is  charged  that  the  plaintiff  with  others  entered  into 
a  conspiracy  to  injure  and  terrify  defendant  and  his  wife  and 
unlawfully  trespass  on  the  premises  of  the  defendant,  and  for 
the  purpose  of  violating  the  law  of  the  state  of  Wisconsin 
against  rioting  and  disorderly  conduct  Evidence  respecting 
the  purpose  and  intention  of  the  plaintiff  under  the  issues  was 
competent  and  his  testimony  as  to  his  own  intent  was  compe- 
tent 
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The  evidence  of  what  defendant's  brother  said  and  his  talk 
with  plaintiff  also  had  a  bearing  upon  the  plaintifPs  purpose 
and  intention  in  going  upon  the  premises  of  the  defendant^ 
and  was  a  part  of  the  transaction  and  competent  Holtz  v. 
State,  76  Wis.  99,  110,  44  N.  W.  1107 ;  Bates  v.  Ableman, 
13  Wis.  644 ;  Boebke  v.  Andrews,  26  Wis.  311 ;  Eastman  v. 
BenneU,  6  Wis.  232 ;  Mack  v.  State,  48  Wis.  271,  4  N.  W. 
449.  The  truth  of  the  statement  of  defendant's  brother  was 
not  the  material  point,  but  the  fact  that  such  statement  was 
made  about  the  time  of  the  charivari.  The  objection  that  the 
evidence  was  hearsay  was  not  good.  Whether  the  evidence 
of  the  statements  of  defendant's  brother  was  incompetent  is 
not  very  material,  since  such  statements  in  evidence  could  not 
have  prejudiced  the  defendant 

3.  Error  is  assigned  on  the  charge.  Exception  is  taken  to 
the  following: 

"Nevertheless,  such  a  situation  would  not  of  itself  justify 
or  excuse  the  defendant  in  wantonly  firing  a  loaded  gun  or 
rifle  into  the  assembly  or  at  a  member  thereof." 

The  ground  of  objection  to  this  part  of  the  charge  is  that  it 
takes  from  the  jury  a  question  of  fact  as  to  whether  or  not  the 
situation  was  such  as  to  justify  the  defendant,  relying  upon 
Higgms  v.  Minaghan,  76  Wis.  298,  45  N.  W.  127.  But 
when  taken  in  connection  with  the  part  of  the  charge  im- 
mediately preceding  it>  it  is  plain  that  it  could  not  have 
prejudiced  the  jury.     The  court  said  : 

'^It  is  undisputed  in  this  case  that  the  plaintiff  and  his  com- 
panions at  the  time  he  was  injured  were  trespassers  upon  the 
defendant's  premises ;  and  if  you  find  that  at  the  time  of  the 
shooting  he  and  his  companions  were  assembled  and  had  en- 
tered upon  the  defendant's  premises  for  the  purpose  of  dis- 
turbing the  defendant  by  violent  or  tumultuous  noises,  then 
they  also  were  an  unlawful  assembly." 

Then  follows  the  part  excepted  to.  Also  in  another  part 
of  the  charge  the  court  told  the  jury  that  if  they  found  that 
defendant  fired  the  shot  which  struck  the  plaintiff  and  in 
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doing  60  acted  wantonly,  they  must  determine  whether  or  not 
such  act  was  justified  under  the  law.  Further,  the  court  in 
chai^ng  the  jury  respecting  unlawful  assemblies  said  that 
in  case  of  a  riot  or  unlawful  assembly  each  individual  who  by 
his  presence  or  otherwise  participated  therein  is  equally 
guilty  with  the  others. 

The  use  of  the  word  "wanton"  or  "wantonly**  is  criticised 
by  counsel  for  appellant,  and  we  think  properly ;  but  the  an- 
swer to  this  is  that  the  charge  in  that  regard  was  too  favor- 
able to  the  defendant,  because  it  recognized  and  clearly  gave 
the  jury  to  understand  that  an  act  may  be  wantonly  done  and 
at  the  same  time  be  justified.  The  defendant  in  the  case  at 
bar  might  have  been  justified  if  the  acts  on  the  part  of  the 
plaintiff  and  others  as  they  appeared  to  defendant  were  such 
as  to  have  reasonably  justified  him  in  believing  that  the  firing 
of  the  shot  was  necessary  for  the  protection  of  himself,  his 
wife,  or  property,  but  he  would  not  be  justified  in  wantonly 
firing  at  the  plaintiff  or  into  the  crowd,  or  in  recklessly  doing 
so  without  regard  for  the  lawful  rights  of  others.  A  wanton 
act  cannot  be  a  lawful  act.  "Wantonly"  means  without  rea- 
sonable excuse,  and  implies  turpitude.  An  act  to  be  done 
wantonly  must  be  done  intentionally  with  design  and  without 
excuse  and  under  circumstances  evincing  a  lawless,  destruo- 
tive  spirit  Everett  v.  Receivers  of  R.  &  D.  JB.  Co,  121  N. 
C.  519,  27  S.  E.  991 ;  North  Carolina  v.  Yanderford,  35  Fed. 
282 ;  Branch  v.  State,  41  Tex.  622.  "Wantonly"  is  also  de- 
fined as  a  reckless  disregard  of  the  lawful  rights  of  others. 
Werner  v.  State,  98  Wis.  266,  67  N.  W.  417.  Such  a  degree 
of  rashness  as  evinces  a  total  want  of  care,  ...  or  willing- 
ness to  destroy,  although  destruction  itself  may  have  been 
unintentional.  Stuche  v.  M.  &  M.  R.  Co.  9  Wis.  202 ;  Lock- 
wood  V.  Belle  City  St.  R.  Co.  92  Wis.  97,  65  N.  W.  866 ; 
Astinv.  C,  M.  &  St.  P.  R.  Co.  143  Wis.  477, 128  N.  W.  265. 

The  following  is  excepted  to : 

"A  man  may  use  reasonable  and  necessary  force  to  eject  a 
trespasser  who  intrudes  upon  his  premises  against  his  Ibiown 
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commands,  but  he  cannot  use  wanton  or  unnecessary  violence 
in  so  doing,  or  he  becomes  liable  to  respond  in  damages  for 
any  injury  which  he  may  thereby  inflict'* 

The  complaint  as  to  this  part  of  the  charge  is  that  it  is 
misleading — ^not  applicable  to  the  case.  We  discover  no 
error  in  this  part  of  the  charge. 

The  following  is  excepted  to: 

"If,  however,  a  wanton  act  is  committed  by  anybody  while 
resisting  an  attempt  to  commit  felony  upon  him  or  his  dwell- 
ing, or  other  property,  or  in  the  lawful  defense  of  his  person, 
or  of  his  wife  and  children,  or  others  under  his  legal  protec- 
tion, and  there  shall  be  reasonable  ground  to  apprehend  a 
design  to  commit  felony  upon  him  or  his  dwelling,  to  do  some 
great  personal  injury,  and  there  shall  be  reasonable  cause  for 
believing  there  was  imminent  danger  of  such  design  being  ac- 
complished, then  such  wanton  act  is  justified  in  the  law." 

The  criticism  on  this  part  of  the  charge  is  that  it  takes  from 
the  jury  the  question  as  to  whether  or  not  the  defendant  acted 
honestly  in  defense  of  himself,  his  family  and  dwelling,  and 
that  in  cases  like  the  present  it  is  not  necessary  that  the  de- 
fendant should  have  reasonable  ground  to  apprehend  a  design 
on  the  part  of  those  assembled  to  commit  a  felony.  There 
was  no  error  that  the  defendant  can  complain  of.  This  part 
of  the  charge  is  too  favorable  to  the  defendant,  because  it 
authorizes  the  jury  to  justify  a  wanton  act.  Moreover,  the 
criticism  on  the  charge,  that  all  that  is  necessary  is  that  de- 
fendant believe  that  he  have  reasonable  ground,  etc,  is  not 
the  law.  True,  there  is  language  used  in  Higgins  v,  Mina- 
ghan,  76  Wis.  298,  45  TS.  W.  127,  to  the  effect  that  the  de- 
fendant is  justified  in  acting  for  his  defense  according  to  the 
circumstances  "as  they  appear  to  him."  But  we  do  not  un- 
derstand that  it  was  the  intention  of  the  court  in  that  case  to 
lay  down  any  such  general  rule,  nor  do  we  understand  it  to 
be  the  law  that  the  defendant  would  be  justified  in  shooting 
on  the  arbitrary  ground  alone  that  it  appeared  to  him  neces- 
sary, if  upon  the  facts  and  circumstances  of  the  case,  as  they 
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appeared  at  the  time,  there  was  no  reasonable  ground  for  such 
apprehension. 
Exception  is  taken  to  the  following: 

'Ton  should  bear  these  instructions  in  mind  and  consider 
them  in  connection  with  the  evidence  as  to  the  acts  and  inten- 
tions of  the  plaintiff  and  his  companions,  so  far  as  they  were 
known  to  the  defendant,  as  well  as  the  character  of  the  indi- 
vidual members  comprising  the  group,  and  their  disposition 
toward  him,  whether  friendly  or  otherwise,  so  far  as  known 
to  him,  in  determining  whether  or  not,  at  the  time  of  the 
shooting  of  the  plaintiff,  the  defendant  had  reasonable  ground 
to  apprehend  a  design  to  do  him  or  his  wife  great  personal 
injury,  or  to  commit  a  felony  against  his  property,  and 
whether  he  had  reasonable  cause  for  believing  that  there  was 
imminent  danger  of  such  design  being  accomplished." 

We  find  no  prejudicial  error  in  this  part  of  the  charge. 
Exception  is  also  taken  to  the  following: 

'TTou  may  further,  if  you  find  a  verdict  for  the  plaintiff, 
award  to  him,  in  addition  to  compensatory  damages,  some 
sum  in  the  nature  of  punitory  damages,  if  you  believe  from 
the  evidence  punitory  damages  should  be  awarded." 

The  objection  to  this  is  that  it  is  inapplicable,  because 
there  is  no  evidence  to  warrant  punitory  damages.  We  have 
referred  to  the  all^ations  of  the  complaint  heretofore,  also 
to  some  of  the  evidence,  and  are  satisfied  that  the  jury  was 
warranted  in  finding  punitory  damages.  A  part  of  the 
charge  not  excepted  to  correctly  defines  the  rule  respecting 
the  awarding  of  punitory  damages.  In  fact,  the  charge  goes 
generally  on  the  idea,  and  the  jury  must  have  so  understood 
it,  that  it  was  necessary  to  find  that  the  shooting  was  done 
wantonly  or  the  plaintiff  would  not  be  entitled  to  recover  any 
damages.  We  think  the  whole  charge  was  very  favorable  to 
the  defendant,  and  the  jury  could  not  have  been  misled  by  it 
to  his  prejudice. 

Exception  is  taken  to  the  refusal  of  the  court  to  charge  as 
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requested  by  counsel  for  defendant.  The  points  raised  bj  tlie 
several  requests  have  been  substantially  covered  by  what  has 
been  heretofore  said. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — The  judgment  is  affirmed. 

BABNiESy  J.i  took  no  part 


EjLBXJor  and  others,  Appellants,  vs.  Hadingsb,  Respondent. 

Beptemher  1& — October  S,  1911. 

Evidence:  AdulieraiUm  of  milk:  Civil  action:  Plea  of  ffuUtv  in  erim- 
inal  caee:  Analyses  and  tests  not  conclusive:  Witnesses:  Oompe- 
tenoy:  Agency  of  wife  for  husband:  Opinions. 

1,  The  fact  that  a  person  has  pleaded  guilty  in  a  criminal  prosecn- 

lion  for  watering  milk  does  not  preclude  him,  in  a  civil  action 
for  damages,  from  denying  that  he  watered  it 

2.  Since  chemical  analyses  and  other  scientific  tests  are  suhject  to 

errors  and  inadvertences  and  the  narrative  thereof  must  always 
rest  upon  the  veracity  of  the  operators,  they  are  not  condnslve 
upon  a  Jury. 

8.  In  an  action  for  damages  for  the  watering  of  milk,  defendant's 
wife,  who  milked  some  of  the  cows  and  handled  some  of  the 
milK  on  the  occasion  in  questicm  for  her  husband,  he  being  the 
owner  and  having  delivered  the  milk,  was  a  competent  witness 
in  his  behalf. 

4.  A  dairy  farmer  owning  eighty  to  one  hundred  milk  cows  was 
competent  to  give  an  opinion  as  to  the  effect  of  fodder  upon  the 
quality  of  milk. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
counl^ :  Gboegb  Geimm,  Circuit  Judge.     Affirjned. 

W.  H.  M'Qrath  and  J.  L.  Sherron,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  A.  8.  Douglaa  and 
/.  M.  Becker,  and  oral  argument  by  Mr.  Becker, 
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TuaiNy  J.  The  appellants,  proprietors  of  a  cheese  fao- 
toiy,  had  a  contract  with  respondent  for  the  delivery  of  milk« 
This  contract  contained  a  stipulation  that  if  the  respondent 
delivered  milk  whidi  was  adulterated,  skimmed,  or  watered 
he  should  he  liahle  to  a  penalty  of  $50  to  he  paid  to  the  appel- 
lants, and  by  appropriate  provisions  appellants'  damages  were 
fixed  at  that  sum  in  case  of  such  breach.  In  this  action  to 
recover  these  damages  the  appellants  made  proof  of  the  deliv- 
ery of  milk  by  the  respondent  from  which  samples  were  taken 
and  submitted  to  what  is  known  as  the  Babcock  test.  The 
specific  gravity  and  the  angle  of  refraction  thereof  were  as- 
certained and  compared  with  other  samples  of  milk  from  the 
same  herd,  and  from  these  tests  the  chemists  concluded  that 
there  was  seventeen  per  cent,  of  water  in  the  milk  in  question. 
The  respondent  had  also  pleaded  guilty  in  a  criminal  pros- 
ecution for  the  same  act.  This  would  not  conclude  him  in 
the  instant  case  from  denying  that  he  watered  the  milk.  The 
respondent  and  his  wife  and  son,  who  attended  to  the  milking 
and  delivery  of  the  milk  on  the  day  in  question,  testified  that 
no  water  was  added  to  the  milk.  The  jury  found  a  verdict 
for  defendant,  and  it  is  argued  that  the  verdict  should  have 
been  set  aside  as  unsupported  by  evidence. 

Although  there  might  in  our  opinion  be  a  preponderance  of 
evidence  against  the  respondent  we  cannot  disturb  the  verdict  ^ 
for  such  reason.  Under  the  common-law  system  the  jurymen 
are  triers  of  questions  of  fact.  That  practical  system,  founded 
upon  ages  of  experience,  recognizes  that  even  granting  sub- 
stantial accuracy  to  chemical  analyses  and  scientific  tests  when 
carefully  made  under  proper  conditions,  yet  these  analyses 
and  tests  are  made  by  fallible  human  hands,  directed  by 
fallible  human  minds,  and  subject  to  errors  and  inadvertences, 
and  the  narrative  thereof  also  must  always  rest  at  last  upon 
the  veracity  of  the  operator  or  operators.  Hence  there  was  a 
question  for  the  jury  to  decide. 

It  is  contended  that  defendant's  wife  was  not  a  competent 
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witness  in  his  behalf ;  but  she  milked  some  of  the  cows  and 
handled  some  of  the  milk  on  the  morning  in  question  for  her 
husband,  who  was  the  owner  thereof  and  who  delivered  the 
milk.  For  this  reason  she  was  a  competent  witness.  Ehyner 
V.  Coaler,  84  Wis.  181,  53  N.  W.  849 ;  NoHhwestem  Nat. 
Ins.  Go.  V.  Boberts,  90  Wis.  210,  62  N.  W.  1048.  It  was 
necessary  for  respondent  to  call  his  wife  as  a  witness,  other- 
wise his  defense  would  be  left  subject  to  the  imputation  that 
she  was  the  one  who  put  the  water  in  the  milk  which  he  deliv- 
ered to  appellants. 

We  do  not  think  there  was  error  in  permitting  the  witness 
Klassy,  a  dairy  farmer  owning  eighty  to  one  hundred  milk 
cows,  to  give  his  opinion  respecting  the  effect  of  fodder  upon 
the  quality  of  milk.  Whitney  v.  C.  &  N.  W.  B.  Co.  27  Wis. 
827 ;  Hamann  v.  Milwavkee  B.  Co.  127  Wis.  550, 106  N.  W. 
1081. 

Finding  no  error  in  the  record  the  judgment  should  be  af- 
firmed. 

By  the  Court. — Judgment  affirmed. 

Bajelnes,  J.,  took  no  part. 


Beloit  Hospital,  Appellant,  vs.  Wabd,  imp..  Respondent 

September  15 — October  5,  191L 

Contracts:  Subscription:  Conveyance  of  land:  Forfeiture:  Recovery 
of  amounts  subscribed:  Creditors'*  action:  Equitable  liens, 

1.  It  was  agreed  between  the  subscribers  to  a  fund  to  purchase  a 
hospital  site  and  the  corporation  which  was  to  establish  and 
maintain  the  hospital,  that  If  the  corporation  should  fall  to  use 
the  land  for  such  purposes  or  should  otherwise  forfeit  Its  rights 
therein  the  land  should  revert  to  the  Archbishop  to  be  used  or 
conveyed  to  some  other  corporation  for  hospital  purposes.  This 
ill^eement  was  Incorporated  In  the  deed  conveying  the  site  to 
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the  corporation  first  mentioned.  That  corporation  afterwards 
abandoned  the  hospital  and  turned  the  property  over  to  the 
grantor.  Judgment  was  obtained  against  the  corporation  for 
the  recovery  of  the  amount  of  certain  subscriptions  and,  execu- 
tion thereon  having  been  returned  unsatisfied,  a  creditors'  ac- 
tlon  was  brought  to  subject  the  land  to  the  lien  of  such  judg- 
ment, it  being  alleged  In  eftect  that  the  title  had  passed  from 
the  Judgment  debtor  by  virtue  of  the  provision  in  the  deed  for 
reversion.  Held,  that  the  action  would  not  lie.  If  the  judg- 
ment debtor  did  not  forfeit  the  property  it  is  subject  to  execu- 
tion; and  if,  as  alleged,  it  did  forfeit  it  the  title  is  where  the 
parties  agreed  that  it  should  go,  and  the  land  is  not  property 
of  the  debtor  or  held  in  trust  for  It 
2.  No  equitable  lien  against  the  hospital  property  for  the  money  sub- 
scribed exists  in  such  a  case. 


Appsax  from  an  order  of  the  circuit  court  for  Bock  coun^ : 
GxoBOE  GsiMMy  Circuit  Judge.     Affirmed* 

The  complaint  in  this  action  alleges  that  on  or  about  Janu- 
ary 15,  19  03,  the  Sisters  of  Mary,  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  Wisconsin,  circulated 
among  the  citizens  of  Beloit  a  subscription  paper  for  the  pur- 
pose of  obtaining  subscriptions  to  a  fund  to  purchase  a  hospi- 
tal site  and  building  and  to  maintain  and  operate  the  same  as 
a  public  hospital  in  said  city,  and  that  at  the  time  said  sub- 
scriptions were  made  and  the  subscribers  signed  said  subscrip- 
tion paper  and  when  they  paid  their  subscriptions  the  defend- 
ant Sisters  of  Mary  by  its  officers  and  agents  told  said 
subscribers  that  the  fund  so  raised  was  to  be  used  to  purchase 
a  hospital  and  to  maintain  and  operate  the  same,  and  that  each 
of  said  subscriptions  and  the  payment  thereof  was  made  in 
consideration  of  the  establishment  and  maintenance  of  a  hos- 
pital in  the  city  of  Beloit;  that  approximately  $4,000  was 
subscribed  and  collected  by  said  Sisters  of  Mary  and  this 
amount  was  paid  to  the  defendant  M,  J,  Ward  as  the  full 
purchase  price  of  real  estate  to  be  used  for  hospital  purposes. 
The  property  was  conveyed  by  him  to  the  Sisters  of  Mary  by 
warranty  deed,  and  it  is  alleged  that  the  agreement  between 
Vol.147  — 6 


82  SUPREME  COURT  OF  WISCONSIN.      [Oct. 

Beloit  Hospital  v.  Ward,  147  Wis.  80. 

the  Sisters  of  Mary  and  the  subscribers  at  the  time  the  war- 
ranty deed  was  made  was  substantially  incorporated  in  the 
deed,  which  agreement  is  as  follows : 

"That  should  the  said  corporation  use  the  said  premises  for 
purposes  other  than  those  stated  herein,  or  allow  others  to  use 
them,  or  should  the  said  corporation  fail  to  use  the  said  prem- 
ises for  such  purposes  as  herein  stated,  or  should  the  said  cor- 
poration forfeit  its  rights  to  the  same  by  any  act  or  acts,  or  by 
neglecting  or  refusing  to  do  any  act  or  acts  in  accordance  with 
the  provisions  of  this  deed,  that  the  said  premises  shall  revert 
to  the  said  Archbishop  (meaning  the  defendant  Sebastian  G. 
Messmer)  or  his  successor  in  office,  for  the  following  pur- 
poses :  To  conduct  a  public  hospital  upon  the  same  terms  and 
conditions  upon  said  premises,  as  is  herein  provided  as  to  said 
corporation ;  to  convey  the  same  to  any  charitable  corporation 
now  existing  or  hereafter  to  be  organized  under  the  laws  of 
the  state  of  Wisconsin,  and  the  laws  of  the  Roman  Catholic 
Church,  for  the  purpose  of  conducting  a  hospital  upon  the 
same  terms  and  conditions  as  hereinbefore  provided." 

That  thereafter,  on  or  about  the  6th  of  July,  1908,  the 
defendant  Sisters  of  Mary  abandoned  the  hospital  and  gave 
up  their  hospital  work  and  turned  the  property  over  to  the 
said  defendant  M.  J.  Ward,  and  the  property  has  ever  since 
ceased  to  be  used  fcr  hospital  purposes,  but  has  been  rented 
as  residence  property  and  is  now  in  the  possession  of  the  de- 
fendant M.  J.  Wdrd,  who  rents  the  same  and  receives  the 
income  therefrom.  The  complaint  further  alleges  on  infor- 
mation and  belief  that  demand  has  been  made  upon  the  de- 
fendant Rev.  S.  G.  Messmer,  Archbishop  of  Milwaukee,  to 
carry  out  the  provisions  of  said  warranty  deed  and  the  agree- 
ment entered  into  with  said  subscribers  and  that  no  action  has 
been  taken  by  him  in  this  regard ;  that  said  M,  J.  Ward  has 
been  requested  to  take  such  steps  as  are  necessary  to  aid  the 
subscribers  to  said  hospital  fund  to  recover  the  respective 
amounts  subscribed,  but  that  he  refuses  to  comply  with  this 
request  and  has  collected  the  rents  and  profits  from  said  prop- 
erty and  converted  them  to  his  own  use  and  benefit  and  has 
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done  other  acts  which  plaintiff  believes  show  his  intention  to 
acquire  title  to  said  premises.  It  is  further  alleged  that  the 
articles  of  association  of  said  Sisters  of  Mary  provide  that 
'"members  of  said  corporation  voluntarily  withdrawing  from 
said  order  or  removing  permanently  from  the  state  .  .  . 
shall  cease  to  be  members  of  said  corporation,"  and  that 
plaintiff  is  informed  and  believes  that  all  of  the  incorporators 
of  said  defendant  have  permanently  removed  from  the  state 
and  that  there  is  no  member  of  the  corporation  now  a  resident 
of  the  state.  It  is  further  alleged  that  A«  C.  Helm,  E.  C» 
Hehuy  D.  E.  Connell,  Isaac  Buckeridge,  M.  G.  Spawn,  W.  J. 
Allen,  W.  F.  Pechuman,  H.  G.  Mills,  H.  A.  Fynn,  John 
Mehan,  Cunningham  Brothers,  Frank  H.  Eemp,  E.  M.  Van 
Delinder,  F.  W.  Dupke,  Blazer  Brothers,  W.  0.  Lour,  W.  J. 
Fit^erald,  Jr.,  W.  J.  Fitzgerald,  Sr.,  and  J.  F.  Ruch  were 
among  the  subscribers  to  said  fund  and  that  they  afterwards 
assigned  all  their  right,  title,  and  interest  in  and  to  said  sub- 
scription fund  to  this  plaintiff;  that  thereafter  in  an  action 
brought  in  the  circuit  court  for  Rock  county  wherein  the 
plaintiff  herein  was  plaintiff  and  the  defendant  Sisters  of 
Mary  was  defendant,  judgment  was  rendered  in  favor  of  the 
plaintiff  herein  and  against  the  Sisters  of  Mary  for  $1,201.95, 
the  aggr^ate  of  the  sums  subscribed  by  the  above  named  sub- 
scribers; that  execution  was  issued  out  of  said  circuit  court 
for  Rock  county,  which  county  was  said  defendant's  last 
known  location,  and  that  said  execution  was  returned  unsat- 
isfied, and  this  action  was  brought  to  subject  the  premises  in 
question  to  the  lien  of  plaintiff's  judgment  against  the  Sisters 
of  Mary,  pursuant  to  the  provisions  of  sec  3029,  Stats. 
(1898). 

The  defendant  M.  J.  Ward  interposed  a  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  actiop  against  the  defendant  Ward  or 
any  of  the  defendants,  and  on  the  further  ground  that  there 
was  a  defect  of  parties  plaintiff  and  of  parties  defendant* 
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The  court  entered  an  order  sustaining  the  demurrer  to  the 
•complaint  and  this  appeal  is  taken  from  such  order. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Nolan,  Adams  &  Beeder,  and  for  the  respondent  on  that  of 
Jeffris,  Mouai,  Oestreich  <&  Avery. 

Babnes,  J.  This  is  a  creditors'  action  brought  to  subject 
certain  property  to  the  lien  of  plaintiff's  judgment,  pursuant 
to  the  provisions  of  sec.  3029,  Stats.  (1898).  It  is  obvious 
that  the  court  was  right  in  sustaining  the  demurrer  to  the 
complaint  If  the  title  to  the  property  did  not  pass  from  the 
Sisters  of  Mary  then  no  action  was  necessary,  because  there 
is  nothing  to  prevent  the  plaintiff  from  issuing  execution  on 
its  judgment  and  levying  upon  and  selling  the  property.  The 
complaint,  however,  in  substance  and  effect  alleges  that  the 
title  has  passed  from  the.  Sisters  by  virtue  of  the  provision  for 
reversion  contained  in  the  deed,  which  provision  is  embodied 
in  the  foregoing  statement  of  facts. 

Where  the  title  now  rests,  assuming  as  alleged  that  it  has 

passed  from  the  Sisters,  is  immaterial  to  a  decision  of  this 

case.     It  is  where  the  Sisters  of  Mary,  the  subscribers,  and 

the  grantor  in  the  deed,  M.  J.  Ward,  agreed  that  it  should  be. 

The  Sisters  were  not  bound  to  maintain  a  hospital  for  any 

length  of  time  under  the  agreement  contained  in  the  deed. 

They  might  abandon  it  at  any  time  they  saw  fit,  provided  they 

were  willing  to  suffer  the  penalty  stipulated  in  the  deed  of 

conveyance.     All  parties  agreed  as  to  just  what  disposition 

should  be  made  of  the  property  if  the  Sisters  ceased  to  use  it. 

They  either  forfeited  it  or  they  did  not.     As  before  stated,  if 

they  did  not  forfeit  the  action  is  wholly  unnecessary,  and  if 

they  did  this  action  will  not  lie.     Sec  3029  provides : 

"Whenever  any  execution  against  the  property  of  any  judg- 
ment debtor  shall  have  been  issued  upon  a  judgment  for  the 
payment  of  money  and  shall  have  been  returned  unsatisfied  in 
whole  or  in  part  the  judgment  creditor  may  commence  an  ac- 
tion against  such  judgment  debtor  and  any  other  person  to 
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compel  the  discovery  of  any  property  or  thing  in  action  be- 
longing to  such  judgment  debtor  and  of  any  property,  money 
or  thing  in  action  due  or  held  in  trust  for  him,  and  to  prevent 
the  transfer  of  any  such  property,  money  or  other  thing  in 
action,  or  the  payment  or  delivery  thereof  to  such  judgment 
debtor,  except  where  such  trust  has  been  created  by  or  the 
fund  so  held  in  trust  has  proceeded  from  some  person  other 
than  the  defendant  himself/' 

Assuming  the  allegations  of  the  complaint  to  be  true,  the 
real  estate  involved  is  not  property  belonging  to  the  debtor  or 
held  in  trust  for  it.  The  action  is  not  one  to  prevent  the 
transfer  of  property  held  in  trust  for  the  judgment  debtor  to 
such  debtor,  because  no  claim  is  made  that  any  one  is  about  to 
make  such  transfer.  Neither  is  the  action  one  to  set  aside  a 
fraudulent  transfer,  because  no  fraud  is  alleged.  No  viola- 
tion of  the  final  agreement  with  the  subscribers  is  shown,  and 
therefore  no  right  of  action  is  shown  to  recover  back  the 
money  subscribed.  It  is  not  alleged  that  the  Archbishop  con- 
sented to  maintain  the  hospital  if  the  Sisters  failed  to  do  so 
or  that  he  has  breached  any  obligation  which  he  entered  into. 
If  there  is  any  conflict  between  the  two  agreements  between 
the  subscribers  and  the  Sisters  of  Mary,  that  last  made  and 
reduced  to  writing  must  prevail,  and  that  specifically  pro- 
vided for  the  contingency  that  arose  when  the  Sisters  aban- 
doned the  hospital. 

A  considerable  portion  of  respondent's  brief  is  devoted  to 
arguing  the  proposition  that  the  complaint  does  not  ^tate  a 
cause  of  action  to  enforce  an  equitable  lien  against  the  hospi- 
tal property  for  money  subscribed  to  build  it,  and  to  the  fur- 
ther point  that  in  any  event  such  lien  did  not  pass  with  the 
assignment  of  the  claims  of  the  subscribers  to  the  plaintiff. 
We  do  not  understand  that  the  appellant  claims  that  the  action 
is  one  to  enforce  an  equitable  lien.  That  no  such  lien  exists 
under  the  facts  averred  in  the  complaint  is  too  plain  to  admit 
of  doubt  or  to  invite  discussion. 

By  the  Court. — Order  affirmed. 
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Cabteb,  Bespondent,  vs.  Rookfokd  &  Intebubban  Rah^way 

Company,  Appellant 

Beptemher  16— October  5,  1911. 

Interurban  railway  a:  Injury  to  passenger:  Defective  way  to  street: 
Platform  and  steps  huilt  by  others:  Duty  of  company:  Delegor 
Hon:  When  passenger  ceases  to  be  such, 

1.  An  interurban  railway  company  is  liable  for  injuries  to  a  passen- 

ger caused  by  the  defective  condition  of  steps  leading  from  a 
platform  upon  its  right  of  way  to  the  street,  although  such  plat- 
form and  steps  were  built  and  had  been  from  time  to  time  re- 
paired by  other  persons,  where  they  were  necessary  to  enable 
passengers  to  get  to  and  from  the  street  and  were  so  used  with 
the  knowledge  and  acquiescence  of  the  company. 

2.  Such  a  company  is  bound  to  keep  in  a  reasonably  safe  condition 

all  ways  of  ingress  or  egress  which  it  maintains  or  suffers  to  be 
maintained  to  and  from  its  station;  and  if  a  passenger  using 
such  a  way  is  injured  without  negligence  on  his  part  it  is  no 
defense  that  another  and  safe  way  might  have  been  used. 

8.  Such  duty  of  the  company  cannot  be  delegated  to  others  either 
specifically  or  by  permitting  them  to  make  repairs. 

4.  A  passenger  does  not  cease  to  bear  that  relation  to  the  company 
when  he  has  alighted  safely  upon  such  a  platform,  being  still 
upon  the  company's  right  of  way  and  entitled  to  a  reasonably 
safe  passage  from  it  to  the  traveled  portion  of  the  street 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county :  Geobge  Obimm,  Circuit  Judge.     Afjlrmed. 

Action  for  personal  injuries.  PlaintifiF  was  a  passenger  on 
defendant's  car  and,  after  alighting  therefrom,  and  while 
walking  down  some  steps  leading  from  its  right  of  way  to  a 
public  street  in  the  city  of  Beloit,  she  was  injured  as  a  result 
of  the  breaking  of  one  of  the  steps.  Defendant's  roadbed  was 
elevated  from  three  and  one-half  to  four  feet  above  the  street 
About  eight  years  previous  to  the  time  of  the  accident,  with 
the  consent  of  the  company,  one  Townsend  had  placed  a  plat-* 
form  on  the  right  of  way,  resting  partly  on  the  ties  of  the 
roadbed  and  running  out  almost  to  the  street  line,  and  at- 
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tached  the  steps  thereto.  The  top  step  was  partly  on  the 
right  of  way  and  partly  on  the  street  The  remaining  two  or 
three  treads  of  the  steps  were  wholly  in  the  street  Defend- 
ant had  never  made  any  repairs  either  on  the  platform  or  on 
the  steps.  But  other  parties,  with  its  knowledge  and  con- 
aent,  had  from  time  to  time  repaired  the  steps.  The  platform 
was  known  as  Everett's  Landing,  and  cars  stopped  there  reg- 
ularly to  take  on  or  let  off  passengers.  The  only  way  to 
reach  the  street  from  the  platform  was  by  these  steps,  or  by 
going  down  a  steep  bank.  The  accident  occurred  at  10  o'clock 
on  the  evening  of  June  13,  1909. 

The  jury  found  (1)  that  the  defendant  was  guilty  of  negli- 
gence in  failing,  prior  to  the  accident,  to  discover  and  repair 
the  defective  condition  of  the  steps;  (2)  that  such  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury; 

(3)  that  plaintiff  was  not  guilty  of  any  want  of  ordinary  care 
that  proximately  contributed  to  produce  the  injury;  and 

(4)  that  she  sustained  damages  in  the  sum  of  $550.  From  a 
judgment  entered  upon  the  verdict  the  defendant  appealed. 

Thos.  S.  Nolan,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Woohey  d  Arnold 
and  Jeffrie,  Mouai,  Oesireich  &  Avery,  and  oral  argument  by 
M.  0.  MouaJt.  They  argued,  among  other  things,  that  the 
defendant,  having  regularly  used  the  landing  by  stopping 
there  to  take  on  and  discharge  passengers,  thereby  adopted  it 
and  invited  the  public  to  use  it,  and  was  accordingly  bound  to 
maintain  it  in  a  reasonably  safe  condition.  Haselton  v. 
PoHsmovih,  K.  &  Y.  8t.  R.  Co.  71  N.  H.  589,  53  Atl.  1016 ; 
Powers  V.  Old  Colony  St.  R.  Co.  201  Mass.  66,  87  K  E.  192 ; 
Collins  V.  T.,  A.  A.  &  N.  M.  R.  Co,  80  Mich.  390,  45  N.  W. 
178 ;  Delawwre,  L.  <&  W.  R.  Co.  v.  Trautwein,  52  N.  J.  Law, 
169, 19  AtL  178,  7  L.  E.  A.  435. 

ViwjB,  J.  Defendant  seeks  to  escape  liability  on  the 
ground  that  it  was  in  no  way  responsible  for  the  condition  of 


88  SUPEEME  COURT  OF  WISCONSIN.      [Oct. 


Garter  t.  Rockford  &  Interarbftn  R.  Co.  147  Wi&  86. 


the  steps,  as  it  had  neither  built  nor  repaired  them,  nor  as- 
sumed any  control  over  them,  and  upon  the  further  ground 
that  plaintiff  had  ceased  her  relations  with  it  as  passenger 
when  she  had  safely  alighted  upon  the  platform.  Neither 
ground  is  well  taken.  In  order  to  board  a  car  at  Everett's 
Landing  it  was  necessary  to  pass  from  the  street  up  on  to  the 
defendant's  right  of  way.  This  could  be  done  by  using  the 
steps  or  by  going  up  the  bank  along  a  steep  path.  The  steps 
were  placed  there  for  the  convenience  of  patrons  of  the  de- 
fendant's road  and  for  no  other  purpose.  The  defendant  per^ 
mitted  the  use  of  its  right  of  way  for  the  platform  and  at  least 
a  portion  of  the  steps.  That  the  greater  portion  of  the  steps 
was  in  the  street  is  of  no  consequence,  for  they  were  not  put 
there  for  street  purposes.  The  defendant  received  the  bene* 
ficial  use  of  both  the  steps  and  platform  and  practically 
adopted  them  as  its  own.  They  were  necessary  to  enable 
passengers  of  the  defendant  to  get  to  and  from  the  street  and 
were  so  used  with  the  knowledge  and  acquiescence  of  the  de- 
fendant That  being  so,  the  fact  that  it  had  neglected  its 
duty  to  repair  them  cannot  discharge  it  from  liability.  It 
owed  the  duty  to  its  patrons  to  see  that  a  necessary,  conven- 
ient, and  accustomed  passage  of  egress  and  ingress  from  and 
to  its  right  of  way,  where  it  stopped  to  take  on  and  let  off 
passengers,  to  the  street,  was  kept  in  a  reasonably  safe  state 
of  repair.  This  duty  it  could  not  delegate  to  others  either 
specifically  or  by  permitting  them  to  make  repairs.  Coiant 
V.  Boone  8.  B.  Co.  125  Iowa,  46,  99  N.  W.  115,  69  L.  R  A- 
982.  The  case  falls  within  the  well  known  principle  of  law 
that  where  one,  though  not  strictly  in  the  l^al  and  exclusive 
possession  of  a  place,  yet  uses  it  for  his  own  benefit  and  im- 
pliedly invites  his  patrons  to  use  it,  he  is  charged  with  the 
duty  to  keep  it  in  a  reasonably  safe  state  of  repair.  Kvhlen 
V.  B.  &  N.  8t.  B.  Co.  193  Mass.  341, 79  N.  E.  815,  7  L.  R.  A, 
m.  s.  729.  This  has  been  held  to  be  so,  even  though  he  has 
himself  no  legal  right  to  enter  upon  the  place  and  make  re- 
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pairs.  Cotant  v.  Boone  8.  B.  Co.,  supra.  The  case  of  Delor 
ware,  L.  d  W.  B.  Co.  v.  Tratdwein,  52  N.  J.  Law,  169,  19 
AtL  178,  7  L.  B.  A.  485,  is  very  similar  to  the  one  at  bar. 
There  it  appeared  that  the  station  at  which  the  accident  hap- 
pened ^Vas  located  upon  an  embankment  elevated  above  the 
public  road,  which  crosses  the  railroad  under  a  brid^  carry- 
ing the  railroad  over  the  public  road.  The  company  had  a 
depot  building  for  the  reception  of  passengers  on  a  level  with 
the  track  on  the  north  side  of  its  track.  At  the  west  end  of 
this  building  there  were  steps,  for  the  accommodation  of  pas- 
sengers, leading  down  to  the  public  road.  On  the  south  side 
of  the  embankment  there  was  a  stairway,  leading  also  to  the 
public  road,  built  by  private  persons  residing  in  that  neigh- 
borhood for  their  own  convenience,  and  used  by  passengers  as 
means  of  access  to  and  from  the  station.  The  company  did 
not  construct  or  keep  this  stairway  in  repair.  The  stairway 
rested  against  the  embankment  of  the  railroad ;  it  was  on  the 
company's  grounds  and  led  to  the  public  street  From  the 
depot  building  to  the  top  of  this  stairway  there  was  a  gravel 
walk."  On  her  way  to  the  stairway  plaintiff  was  injured, 
and  the  company  was  held  liable.     The  court  said: 

"The  passageway  taken  by  the  plaintiff  led  to  the  public 
street,  and  had  every  indication  of  having  been  provided  for 
use  by  the  public,  as  a  way  to  and  from  the  station.  Under 
the  charge  of  the  court  and  the  finding  of  the  jury,  it  must  be 
taken  to  be  the  fact  that  this  way  of  passage  was  there  by 
recognition,  procurement,  or  consent  of  the  compj^ny,  and  that 
by  sufferance  and  use  it  had  obtained  such  an  appearance  of  a 
passageway  passengers  were  invited  to  use,  as  th^t  persons  of 
reasonable  judgment  and  discernment  would  conclude  it  to 
be  a  means  of  entrance  and  egress.  It  was  of  a  passageway 
having  these  characteristics  that  the  judge  said  that  it  was 
immaterial  who  built  the  stairway  or  who  kept  it  in  repair.*' 

It  was  also  held  that  it  was  immaterial  that  the  company 
had  provided  another  safe  way  to  reach  the  station.  So  that 
case  really  goes  further  than  it  is  necessary  to  go  in  this  case. 
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For  the  evidence  here  shows  that  the  path  up  the  bank  was 
steep,  uneven,  and  not  a  proper  one  for  heavy  or  elderly  peo- 
ple to  take  either  in  going  up  or  down.  But  it  is  immaterial 
how  many  ways  of  ingress  or  egress  a  company  maintains  or 
suffers  to  be  maintained  to  and  from  its  station*  It  is  bound 
to  keep  each  in  a  reasonably  safe  state  of  repair.  It  cannot 
escape  liability  by  saying  it  had  another  safe  way  if  a  de- 
fective one  is  also  open  to  use  and  the  injured  person  is  guilty 
of  no  negligence  in  taking  it. 

From  what  has  been  said  it  follows  that  the  defendant  can- 
not escape  liability  on  the  ground  that  its  relation  with  plaint- 
iff as  a  passenger  had  ceased  when  she  alighted  safely  upon 
the  platform.  She  was  still  upon  the  defendant's  right  of 
way  and  entitled  to  a  reasonably  safe  passage  from  it  to  the 
traveled  portion  of  the  street.  The  cases  of  Creamer  v.  West 
End  St.  B.  Co.  156  Mass.  320,  31  N.  E.  391, 16  L.  R  A.  490, 
and  Smith  v.  City  B.  Co.  29  Oreg.  639,  46  Pac.  186,  780, 
cited  by  the  defendant  to  the  effect  that  a  street  railway  com- 
pany is  under  no  obligation  to  maintain  a  passageway  from 
its  stopping  places  in  the  street  to  the  sidewalk,  obviously  do 
not  apply  to  the  facts  in  this  case.  Each  finding  of  the  jury 
is  sustained  by  the  evidence,  and  the  judgment  must  be  af- 
firmed. 

By  the  Court. — Judgment  affirmed. 

Baskes,  J.,  took  no  part 
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Tayi^ob,  Appellant,  vs.  Vii.laoe  of  Obfobdvuxb,  Be- 

spondent. 

Beptemher  16 — October  5,  1911. 

Hiffhwayi:  Order  laying  out:  Curative  statutes:  Legal  width:  Evi- 
dence: Presumptions:  Ancient  records. 

1.  Under  sec.  1298.  Stats.  (1898),  and  sees.  1299/,  12991s  (Supp.  1906: 

Laws  of  1901,  ch.  132,  sees.  1,  2),  the  record  of  an  order  made  in 
1849  by  two  town  supervisors  acting  as  highway  commissioners, 
laying  out  a  highway  four  rods  wide,  is  sufficient  to  show  the 
existence  of  a  legal  highway  of  that  width,  although  there  are 
no  other  records  showing  that  the  required  statutory  proceed- 
ings were  had  leading  up  to  the  making  of  that  order,  where 
the  road  was  at  once  opened  and  has  ever  since  been  used  and, 
though  its  actual  width  has  varied  at  times  as  fences  have  been 
built  by  various  owners,  no  rights  to  any  parts  of  it  have  been 
acquired  by  adverse  possession  or  by  estoppel. 

2.  It  seems  that  the  same  result  would  follow  even  in  the  absence 

of  statute  by  reason  of  the  presumptions  which  arise  in  support 
of  an  ancient  record  of  this  kind. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county:  Geobob  Gbimm,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Tho8.  8.  Nolan,  attorney,  and  Burr  Sprague,  of  counsel,  and 
for  the  respondent  on  that  of  Fisher  <6  Oestreich,  attorneys, 
and  M.  0.  Mouat,  of  counsel. 

WiwBLOw,  C.  J.  This  is  a  controversy  over  the  line  of  a 
highway  adjoining  the  plaintiff's  premises  in  the  village  of 
OrfordvUle.  The  question  is  whether  the  highway  is  three 
or  four  rods  in  width.  The  trustees  of  the  village  having 
notified  the  plaintiff  to  build  a  sidewalk  on  the  fouivrod  line, 
this  action  in  equity  is  brought  to  enjoin  the  village  from 
proceeding  to  construct  the  sidewalk  on  that  line.  The  cir- 
cuit court  found  the  highway  to  be  four  rods  in  width,  and 
entered  judgment  of  dismissal  of  the  complaint. 
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The  judgment  is  manifestly  correct  It  appears  that  the 
hi^waj  was  originally  laid  out  by  the  town  supervisors  as  a 
country  road  in  December,  1849.  At  that  time  the  law  re- 
quired all  public  roads  laid  out  by  town  supervisors  to  be  not 
less  than  four  rods  in  width  (sec.  70,  ch.  16,  R.  S.  1849). 
It  is  claimed  that  the  record  of  this  action  of  the  supervisors 
is  so  defective  as  to  deprive  the  order  of  its  validity.  Upon 
the  record  books  of  the  town  is  found  the  record  of  an  order 
made  by  two  of  the  supervisors  acting  as  commissioners  of 
Jiighways  on  December  26,  1849,  laying  out  the  highway  in 
question  four  rods  in  width.  The  road  was  at  once  opened 
and  has  been  used  ever  since.  Its  actual  width  has  varied  at 
various  times  and  its  lines  have  been  somewhat  crooked,  so 
that  its  actual  width  has  ranged  from  three  to  four  rods  ac- 
cording to  the  whim  of  the  various  owners  as  fe!nces  have 
been  built.  There  is  nothing  to  show  here,  however,  that  any 
rights  have  been  acquired  by  adverse  possession  or  estoppel. 
While  there  appear  to  be  no  other  records  now  in  existence 
showing  that  the  required  statutory  proceedings  were  had 
leading  up  to  the  making  of  the  order,  it  seems  certain  that 
under  the  various  curative  statutes  passed  for  the  purpose  of 
meeting  such  deficiencies  in  ancient  records  the  defects  must 
be  considered  to  be  fully  cured.  Sec.  1298,  Stats.  (1898)  ; 
sees.  1299;,  1299Je,  Stats.  (Supp.  1906:  Laws  of  1901,  ch. 
132,  sees.  1,  2).  It  seems  probable  that  the  same  result  would 
follow  even  in  the  absence  of  statute  by  reason  of  the  pre- 
sumptions which  arise  in  support  of  an  ancient  record  of  this 
kind.     BandaU  v.  Bovehiad,  105  Wis.  410,  81  N.  W.  819. 

Under  any  aspect  of  the  case  the  judgment  below  was  right. 

By  the  Court. — Judgment  affirmed. 


Basnes,  J.,  took  no  part 
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Vast  Matbb  and  others,  Bcspondents,  vs.  Swank  and  others, 

imp..  Appellants. 

May  t — October  $4,  191U 

Home9tead9:  Descent  to  widow:  8tatuie$  cofutrued:  Adifene  po$$e9' 
Hon  by  life  tenant:  Establishing  title:  Appeal:  Relief  to  appeh 
lants  only:  Reversal  without  prejudice  to  others:  Opening  de- 
fault, 

1.  Ch.  137,  Laws  of  1858,  was  an  exemption  statute  merely,  not  a 
special  statute  of  descent  dealing  with  homesteads;  and  under 
the  general  statute  of  descent  in  force  in  1861  (ch.  92,  R.  8. 
1858),  where  a  man  died  intestate,  seized  of  any  lands,  leaving 
a  widow  but  no  issue,  his  estate,  including  his  homestead,  de- 
scended to  his  widow  during  her  natural  lifetime,  not  during 
widowhood  only.    Ferguson  v.  Mason,  60  Wis.  877,  followed. 

2«  Although  in  such  a  case,  upon  settlement  of  the  estate  of  the 
intestate,  the  county  court  assigned  the  homestead  to  the 
widow  in  fee,  and  she  was  thereafter  in  possession  for  more 
than  ten  years,  she  did  not  thereby  acquire  ownership  by  ad- 
verse possession  under  color  of  title,  as  against  persons  upon 
whom  such  Judgment  was  not  binding,  where  she  never  based 
any  claim  of  title  thereon,  and  especially  where  such  Judgment 
was  wholly  vacated  within  a  short  time  after  its  entry. 

3.  Where  a  widow  took  a  life  estate  in  a  homestead  and  rightfully 

continued  in  possession  for  more  than  twenty  years  and  until 
her  death,  such  possession  cannot  be  held  to  have  been  ad- 
verse to  the  remaindermen  so  as  to  defeat  their  title,  unless 
notice,  actual  or  constructive,  of  the  adverse  character  of  her 
occupancy,  or  of  facts  sufficient  to  put  a  prudent  man  on  in- 
quiry, was  brought  home  to  such  remaindermen. 

4.  In  an  action  under  sec.  3186m,  Stats.  (Laws  of  1909,  ch.  492),  to 

establish  title  to  land  based  on  adverse  possession,  where  a 
part  only  of  the  defendants  appeared  in  the  action  and  ap- 
pealed from  a  Judgment  in  favor  of  the  plaintiffs,  the  supreme 
court,  upon  holding  the  Judgment  erroneous,  can  grant  relief 
only  to  those  so  appealing  therefrom;  but  the  mandate,  re- 
versing the  Judgment  as  to  the  appellants  and  directing  Judg- 
ment in  their  favor,  is  made  without  prejudice  to  any  right 
which  other  defendants  may  have  to  proceed  under  sec.  2833, 
Stats.  (1898),  to  have  their  default  excused  and  to  be  allowed 
to  defend. 

Appeal  from  a  judgment  of  the  circuit  ooort  for  La  Fayette 
comity:  Geobgs  Clbmektbon,  Circuit  Judge.    Beversed. 
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One  Elijah  Swank  in  his  lifetime  owned  the  forty-acre 
tract  in  controversy  in  this  action.  He  died  intestate  in  1861, 
leaving  a  widow  and  several  brothers  and  sisters,  hut  no  chil- 
dren. The  land  involved  was  used  and  occupied  as  a  home- 
stead during  the  life  of  Swank,  and  his  widow  occupied  it  as 
a  homestead  until  her  remarriage  in  1863  to  one  Dobbs,  and 
thereafter  she  and  her  second  husband  continued  to  occupy  it 
as  their  home  until  his  death  in  1897,  and  thereafter  she  con- 
tinued to  occupy  it  until  her  death  in  1907.  She  left  no  wilL 
There  were  no  children  bom  of  the  second  marriage,  but  Mrs. 
Dobbs  had  several  brothers  and  sisters.  The  plaintiffs  in  this 
action  are  her  lawful  heirs.  The  defendants  in  the  action  are 
the  lawful  heirs  of  Elijah  Swank  and  of  George  W.  Dobbe, 
the  second  husband  of  Swank's  widow.  This  action  was 
brought  by  the  heirs  of  Mrs.  Dobbs  to  establish  title  under 
du  492,  Laws  of  1909  (sec  3186m^  Stats.).  Judgment  was 
rendered  in  favor  of  the  plaintiffs,  adjudging  them  to  be  the 
owners  of  the  farm.  The  heirs  of  George  W.  Dobbs  did  not 
appear  or  answer  and  did  not  disclaim  title.  A  part  only  of 
the  heirs  of  Elijah  Swank  appeared  and  answered.  This  ap- 
peal is  prosecuted  by  those  heirs  at  law  of  Elijah  Swank  who 
have  appeared  and  answered  in  the  action. 

For  the  appellants  there  was  a  brief  by  Carey  <6  McDaniel, 
and  oral  argument  by  /.  K.  Carey  and  C>  F,  McDanieL 

For  the  respondents  there  was  a  brief  by  Orton,  <&  Osbom^ 
and  oral  argument  by  P.  A.  Orion. 

The  following  opinion  was  filed  June  1,  1911 : 

Babnes,  J.  If  the  widow  of  Elijah  Swank  took  an  estate 
in  fee  in  the  homestead  on  the  death  of  her  first  husband,  then 
it  follows  that  her  heirs  are  entitled  to  the  land  in  suit.  If, 
as  the  trial  court  held,  the  widow  took  only  a  homestead  right 
in  the  premises  during  widowhood,  we  think  the  same  result 
would  follow.  In  that  event  Mrs.  Dobbs,  formerly  Swank, 
occupied  the  land  continuously  for  forty-four  years  after  her 
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second  marriagie,  adversely  to  the  heirs  at  law  of  her  first 
husband.  It  is  true  that  during  thirty-four  years  of  this 
time  the  land  was  also  occupied  by  her  second  husband,  but  it 
does  not  matter  whether  one  or  both  of  these  acquired  title  by 
adverse  possession,  if  the  heirs  of  Elijah  Swank  lost  it,  be- 
cause the  heirs  of  Dobbs  are  not  complaining  of  the  judg- 
ment The  appellants  contend  that  Swank's  widow  took  a 
life  estate  in  the  homestead  which  was  not  affected  by  her 
second  marriage  and  that  she  was  rightfully  in  possession  of 
the  premises  until  her  death,  and  that  such  possession  was  not 
hostile  to  and  did  not  affect  the  rights  of  the  remaindermen. 
The  material  question  in  the  case,  therefore,  is :  What  interest 
did  Mrs.  Dobbs  take  in  the  homestead  of  her  husband,  Swank  ? 

The  general  statute  of  descent  in  force  at  the  time  of  the 
death  of  Swank  was  ch.  92,  R  S.  1858.  Subd.  2  of  sec  1  of 
this  chapter  provided  that,  where  a  man  died  intestate  seized 
of  any  lands,  leaving  a  widow,  ^'If  he  shall  leave  no  issue,  his 
estate  shall  descend  to  his  widow  during  her  natural  lifetime, 
and  after  her  decease  to  his  father,"  etc.  If  this  statute  de- 
termines the  rights  of  the  widow,  then  it  is  apparent  that  she 
took  a  life  estate  in  the  land  in  question. 

Ch.  137,  Laws  of  1858,  was  also  in  force  when  Swank  died. 
It  was  entitled  ''An  act  relating  to  the  exemption  of  home- 
steads from  forced  sale  on  executions  or  other  final  process.'' 
This  act  was  incorporated  in  ch.  134,  K.  S.  1858,  which  was 
entitled  "Of  executions  and  proceedings  supplementary  there- 
to." Sec  2  of  the  law  provided :  "On  the  death  of  the  owner 
of  such  homestead  the  same  shall  descend  to  his  widow  [the 
deceased  husband's],  and  she  shall  take  and  hold  the  same  dur- 
ing her  widowhood,  freed  from  the  incumbrance  of  all  judg- 
ments and  claims  against  the  deceased  or  his  estate,  except 
mortgages  lawfully  executed  thereon."     [R.  S.  1858,  p.  798.] 

This  particular  act  has  never  been  construed  by  this  court 
and  it  might  be  susceptible  of  any  of  three  constructions: 
(1)  that  the  widow  took  an  estate  in  fee  simple  in  the  home- 
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stead;  (2)  that  she  took  an  estate  therein  during  widowhood 
only;  and  (3)  that  it  was  an  exemption  statute  pure  and 
simple  and  did  not  confer  anj  estate  upon  the  widow  what- 
ever. The  trial  court  was  of  the  opinion  that  it  gave  a  home- 
stead right  during  widowhood  only,  and  in  effect  that  it  was 
a  special  statute  of  descent  dealing  with  homesteads. 

The  law  of  1868  was  rewritten  and  amended  by  ch.  270, 
Laws  of  1864.  This  act  was  entitled  "An  act  relating  to 
homesteads.^'     Sec  2  of  this  law  provided  as  follows : 

"In  case  the  owner  of  any  homestead  shall  die  intestate, 
leaving  a  widow  and  no  children,  such  homestead  shall  de- 
scend to  his  widow;  and  in  case  such  owner  die  intestate, 
leaving  a  widow  and  children,  such  homestead  shall  descend 
to  his  widow  during  her  widowhood,  and  in  case  of  her  mar- 
riage or  death,  the  same  shall  descend  to  his  legal  heirs ;  and 
in  case  such  owner  die  intestate,  leaving  any  child  or  children, 
or  lineal  descendants,  but  no  widow,  such  homestead  shall 
descend  to  his  legal  heirs;  and  in  all  cases  mentioned  in  this 
section,  such  homestead  shall  descend  freed  from  the  incum- 
brances of  all  judgments  and  claims  against  the  intestate  or 
his  estate,  except  mortgages  lawfully  executed  thereon." 

It  is  perfectly  obvious  that  if  this  statute  is  not  a  statute  of 
descent,  then  ch.  137,  Laws  of  1858,  is  not  such  a  statute.  It 
is  just  as  obvious  that,  if  the  law  of  1864  is  an  exemption 
law  only,  then  the  law  of  1858  is  an  exemption  law.  The 
title  to  the  law  of  1858  is  much  more  su^estive  of  an  exemp- 
tion statute  than  is  that  of  the  law  of  1864;  so  is  the  language 
used.  However,  the  law  of  1864  has  been  construed  and  held 
to  be  a  statute  of  exemption  and  not  one  of  descent  This 
court  has  said  that  it  only  protects  the  interest  which  the 
widow  received  under  the  general  statute  of  descent  from 
seizure  or  sale  on  execution  for  the  debts  of  the  husband, 
except  lawfully  executed  mortgages.  The  following  quota- 
tion from  Ferguson  v.  Mason,  60  Wis.  377,  388,  19  N.  W. 
420,  is  decisive  of  the  question,  if  that  decision  is  to  be  fol- 
lowed: 
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"True,  the  statute  (ch.  270,  Laws  of  1864)  provides  that 
^in  case  the  owner  of  any  homestead  shall  die  intestate,  leav- 
ing a  widow  and  no  children,  snch  homestead  shall  descend  to 
his  widow/  .  .  .  The  husband  dying  intestate  and  with- 
out issue,  the  widow  is  his  heir  by  the  statute  of  descents  in 
force  when  ch.  270  was  enacted,  and  would  inherit  the  home- 
stead without  the  provision  above  cited.  That  provision  was 
manifestly  inserted  for  the  purpose  of  exempting  the  home- 
stead, should  the  widow  inherit  it  under  the  statute  of  de- 
scents, from  liability  to  be  sold  for  the  debts  of  the  deceased 
husband;  and  not  to  increase  or  extend  her  rights  in  the 
homestead  as  a  homestead.  It  is  merely  an  immunity  in  her 
favor  in  respect  to  a  particular  kind  of  property,  and  the 
statute  would  have  accomplished  the  same  purpose  had  the 
immunity  been  inserted  in  the  statute  of  descents,,  or  in  that 
for  the  sale  of  lands  by  administrators  to  pay  the  debts  of 
their  intestates.  It  does  not,  we  think,  eidarge  her  estate, 
present  or  prospective,  in  the  homestead  as  such.  That  ter- 
minates in  every  case  when  she  marries  or  dies.  If  she  in- 
herited the  whole  estate,  it  goes  to  her  heir  or  devisee,  not  by 
virtue  of  her  homestead  right,  but  because  she  owned  the 
whole  estate  under  the  statute  of  descents." 

If  we  were  called  upon  to  construe  this  statute  as  an  origi- 
nal proposition,  we  mi^t  reach  a  different  conclusion  from 
that  reached  by  the  court  in  Ferguson  v.  Mason,  but  that  de- 
cision established  a  rule  of  property  and  should  not  be  dis- 
turbed. Jerdee  v.  FvrhusK  115  Wis.  277,  281,  91  K  W. 
661.  The  law  of  1864  is  substantially  a  re-enactment  of  the 
law  of  1858,  with  some  modifications,  but  on  the  main  propo- 
sition involved  the  construction  placed  on  the  latter  act  is  to 
all  intents  and  purposes  a  construction  of  the  former  one. 
We  conclude  that  Swank's  widow  took  a  life  estate  in  the 
homestead  which  was  not  affected  by  her  second  marriage. 

The  estate  of  Elijah  Swank  was  administered  and  the 
county  court,  acting  no  doubt  on  the  supposition  that  the 
statute  of  1858  gave  the  fee  in  the  homestead  to  the  widow, 
entered  an  order  of  distribution  by  which  the  land  in  contro- 
versy was  assigned  to  the  widow.  It  is  argued  that  Mrs. 
Vol.  147  — 7 
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Dobbs  was  in  possessioii  of  the  land  for  a  period  of  ten  years- 
claiming  title  under  this  judgment,  and  that  she  thereby  ac- 
qtdred  ownership  of  the  land  by  adverse  possession  under 
color  of  title  under  sec  4211,  Stats.  (1898).  There  are  sev- 
eral answers  to  this  contention :  The  present  defendants  were- 
not  before  the  court  so  as  to  give  this  order  any  binding  or 
conclusive  efiFect  against  thenL  Moreover,  the  order  was 
wholly  vacated  and  set  aside  at  the  instance  of  a  creditor 
within  a  short  time  after  its  entry,  and  we  fail  to  see  how  it 
can  be  said  to  be  existent  for  some  purposes  and  nonexistent 
for  others.  Then  there  is  no  competent  evidence  to  show  that 
Mrs.  Dobbs  ever  founded  any  claim  of  title  or  right  of  posses- 
sion on  this  order  or  judgment. 

It  is  also  urged  that  Mrs.  Dobbs  acquired  title  by  adverse 
possession  for  more  than  twenty  years,  under  the  provisions 
of  sec.  4214,  Stats.  (1898).  The  proof  wholly  fails  to  sus- 
tain this  contention.  The  widow  took  a  life  estate  in  th& 
homestead  and  rightfully  continued  in  possession  of  the  same 
until  her  death.  The  remaindermen  had  no  right  to  inter- 
fere with  that  possession  and  no  reason  to  assume  that  the  life 
tenant  claimed  anything  other  than  a  life  estate.  There  is 
no  evidence  that  they  were  ever  even  apprised  by  the  occupant 
or  any  one  else  that  her  possession  was  hostile  or  adverse  or 
that  it  was  not  lawful.  Life  tenants  who  occupy  real  estate 
cannot  cherish  a  secret  purpose  to  acquire  the  fee  in  the  estate- 
and  at  the  end  of  twenty  years  say  that  they  have  accom- 
plished that  purpose  because  they  intended  that  their  posses- 
sion should  be  adverse  and  hostile  to  the  owner  of  the  fee. 
Notice  of  the  adverse  character  of  the  occupancy,  actual  or 
constructive,  or  knowledge  of  facts  suflScient  to  put  a  prudent 
man  on  inquiry,  must  be  brought  to  the  knowledge  of  the 
remainderman  in  order  to  defeat  his  title.  No  such  evidence 
was  offered.  There  was  an  item  of  competent  evidence  given 
by  an  incompetent  witness,  to  the  effect  that  Mrs.  Dobbs  al- 
ways claimed  to  own  the  forty  in  dispute.     This  evidence- 
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should  have  been  stricken  out  on  a  motion  that  was  made,  but 
in  any  event  it  fell  far  short  of  establishing  a  case  of  adverse 
possession  on  the  part  of  the  life  tenant  against  the  remain- 
dermen. 

The  foregoing  disposes  of  all  the  considerations  urged  in 
support  of  the  judgment  that  we  deem  it  essential  to  discuss. 
A  part  only  of  the  heirs  of  Elijah  Swank  have  appeared  and 
answered  in  this  action,  and  it  is  only  those  who  have  ap- 
peared that  are  appealing  from  the  judgment.  Manifestly 
we  can  grant  no  reHef  to  those  who  are  not  asking  for  it  and 
who  are  not  complaining  of  the  judgment 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed as  to  those  defendants  who  appeal  therefrom,  and  the 
cause  is  remanded  with  directions  to  the  circuit  court  to  enter 
judgment  in  favor  of  the  appellants  for  the  pro  raia  share  of 
the  land  in  question  which  they  are  entitled  to  receive  as  heirs 
of  Elijah  Swank,  deceased. 

The  following  opinion  was  filed  October  24,  1911 : 

Feb  Cusiam.  The  respondents  moved  for  a  rehearing  on 
the  merits.  The  appellants  moved  for  a  rehearing  and  for  a 
modification  of  the  mandate.  Bespondents'  motion  is  denied. 
Appellants  urge  that  the  mandate  would  operate  to  bar  those 
heirs  of  Elijah  Swank  who  were  in  default  from  applying  to 
the  circuit  court  to  have  their  default  excused  and  to  be  al- 
lowed to  defend  the  action  as  provided  in  sec  2833,  Stats. 
(1898).  It  was  not  the  intention  of  the  court  to  deprive 
the  defendants  who  failed  to  answer  of  their  rights  in  the  trial 
court,  if  any  they  had,  under  the  above  section.  To  save  any 
question  that  might  arise  under  the  former  mandate,  it  is 
amended  by  adding  at  the  end  thereof  the  following  sentence : 
"This  mandate  is  made  without  prejudice  to  the  heirs  of 
Elijah  Swank  who  were  in  default  when  the  action  was  tried, 
to  pursue  any  remedy  they  may  have  under  or  by  virtue  of 
sec.  2833,  Stats."     ITo  costs  are  allowed  either  party. 
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Mttedook,  Eespondent,  vs.  Beloit,  Deulvan  Lake  &  Janes- 
vnxE  Railway  Compai^y,  Appellant. 

October  S — October  24,  1911. 

Interurban  railways:  Condemnation  of  land:  Use  of  streets:  Dam- 

ages:  Appeal, 

In  condemnation  proceedings  to  determine  the  compensation  to 
be  paid  to  the  owner  of  abutting  land  on  account  of  the  op- 
eration of  an  interurban  railway  on  streets  already  used  by 
an  urban  railway,  an  award  made  by  the  Jury  and  sustained 
by  the  trial  court  should  not  be  disturbed  on  appeal  if  the 
evidence,  in  any  fair  view  of  it,  afforded  a  legitimate  basis  for 
such  award. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county :  Geobge  Gbimm,  Circuit  Judge.     Affirmed. 

Proceedings  to  determine  compensation  for  taking  plaint- 
iffs real  estate  for  interurban  electric  railway  purposes,  under 
the  power  of  eminent  domain. 

Commissioners,  in  due  course,  awarded  plaintiff  $750.  The 
company  appealed  and,  in  due  course,  the  litigation  was  closed 
by  a  verdict  fixing  the  amount  at  $1,820,  and  rendition  of 
judgment  therefor  with  costs.  Questions  were  saved  for  re- 
view discussed  in  the  opinion. 

The  following  appeared  by  the  evidence :  Under  a  franchise 
permitting  use  of  the  premises  for  electric  street  railway  pur- 
poses, the  tracks,  substantially  as  contemplated  later  in  the* 
more  extensive  use  leading  to  this  litigation,  were  laid  in  1902 
and  used  up  to  the  latter  time  under  a  fifty-year  franchise. 
The  service  required  cars  to  pass  frequently.  In  July,  1908, 
a  franchise  was  granted  to  use  the  tracks  for  interurban  as 
well  as  urban  purposes.  It  was  contemplated  that  the  cars 
doing  interurban  business  would  also  do  urban  business  while 
operated  inside  the  city  limits.  The  former  required  some- 
what larger  cars  than  the  latter.  The  later  franchise  per- 
mitted uae  of  cars  for  carrying  freight  and  such  are  used  to 
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some  extent.  The  substance  of  the  evidence  in  support  of  the 
verdict  is  this : 

Mr.  Pember:  I  think  the  interurban  railway  damages 
plaintiff's  property  $1,500  to  $2,000.  It  interferes  vtith  the 
use  of  the  street  a  good  deal  by  horses.  It  interferes  particu- 
larly in  vnnter. 

Mr.  Carter:  I  think  the  railroad,  with  its  two  tracks  and 
cars  running  as  they  do,  damages  the  property  twenty-five 
per  cent.  In  winter  they  shovel  snow  on  the  side  and  block 
up  the  road.  The  company  forces  the  snow  clear  up  on  the 
sidewalk.  I  do  not  know  of  that  having  occurred  except  last 
vnnter.  I  do  not  consider  a  street  railway  on  any  street  an 
inconvenience.  The  tracks  in  question  are  an  inconvenience 
because  there  are  so  many  of  them.  The  property  is  right  on 
the  street  and  you  cannot  get  to  it  conveniently.  Plaintiff's 
business  has  fallen  off  half  from  what  it  used  to  be. 

Mr.  Conrad :  I  think  the  presence  of  the  tracks  and  acces- 
sories and  use  thereof  affects  the  value  of  the  property.  A 
street  railway  or  interurban  railway  might  be  beneficial  or 
otherwise  to  property.  Sometimes  one  and  sometimes  the 
other,  according  to  circumstances.  The  more  people  you  bring 
to  some  kinds  of  property  the  better. 

Mr.  Kelley:  I  think  the  location  of  those  tracks  and  run- 
ning of  cars  frequently  and  tracks  around  both  sides  of  that 
place,  double  tracks  on  one  side,  affect  the  property  twenty 
to  twenty-five  per  cent.  I  think  plaintiff's  property  worth 
$10,000.  It  is  the  presence  of  the  interurban  tracks  on  two 
sides  of  the  property  which  reduces  the  value  of  the  property 
in  my  estimation  twenty-five  per  cent. 

Mr.  Eller :  In  my  judgment  the  railway  damaged  the  prop- 
erty twenty-five  per  cent.  The  cars  f  ri^ten  horses.  I  can- 
not say  that  of  the  interurban  more  than  ordinary  street  rail- 
way cars.  I  do  not  think  the  interurban  railway  injures  my 
properly  any  more  than  a  street  railway  on  the  street  in  the 
same  way. 
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Mr.  Schmidley :  The  laying  of  tracks  and  accessories  and 
running  of  cars  injures  the  value  of  the  property  twenty  to 
twenty-five  per  cent  The  railway  cuts  up  the  street.  I 
would  dislike  to  have  it  go  by  my  place.  A  man  is  afraid  to 
hitch  a  horse  by  plaintiffs  property.  The  farmers  are  afraid 
to  drive  their  horses  along  there.  The  railway  injures  the 
property  as  a  place  of  business. 

Mr.  Austin :  The  presence  of  the  interurban  injures  plaint- 
iffs hay-scale  business.  I  have  a  number  of  farms  and  have 
withdrawn  my  patronage,  partly,  from  plaintiff  on  account  of 
the  railroad. 

Mr.  Scott:  I  have  withdrawn  my  patronage,  somewhat, 
from  plaintiff  since  the  interurban  was  established.  The  rail- 
road damages  the  property.  Gars  frighten  horses.  Mvx- 
doch*8  business  has  fallen  off  half.  If  the  railway  was  not 
there  he  would  get  more  business. 

Mr.  Owen:  The  railway  causes  more  or  less  of  a  jam  by 
plaintiffs  property.  It  is  noisy  there.  When  you  want  to 
telephone  you  cannot  hear.     Horses  get  frightened. 

Mr.  Murdoch,  the  plaintiff :  The  railway  was  put  in  about 
six  years  ago.  Before  that  I  did  business  of  weighing  with 
my  scales  to  the  amount  of  twenty-five  to  thirty  loads  a  day. 
As  soon  as  the  railway  was  put  in  there  was  a  change.  I  have 
carried  on  grain  business  on  the  property  for  many  years. 
The  running  of  cars  in  front  of  my  property  has  injured  my 
business.  I  will  not  say  the  railway  has  not  been  in  eight 
years.  I  do  not  know  of  any  one  who  has  ceased  to  patronize 
my  scales  on  account  of  the  railroad,  but  before  the  track  was 
put  down  I  used  to  do  a  good  share  of  the  weighing. 

There  was  other  evidence  to  the  effect  that  plaintiff  used 
the  property  for  a  home,  for  renting  rooms  in  a  structure 
thereon,  for  maintaining  hay-scale  business,  and  for  a  hay  and 
chicken  bam.  He  testified  that  the  railroad  did  not  interfere 
with  his  rooming  business,  but  greatly  injured  his  weighing 
business.     There  was  much  evidence  tending  to  show  that  the 
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interurban  business  did  not  change  the  situation  materially 
from  what  it  would  be  with  the  urban  business  only. 

The  court  instructed  the  jury  that  the  limit  of  plaintiff's 
right  to  recover  was  the  difference  between  the  fair  market 
value  of  his  property  before  being  used  for  interurban  rail- 
way purposes,  and  the  value  under  the  conditions  created  by 
such  use.  The  jury  were  admonished  that  if  it  were  not  for 
interurban  business  ^^defendant  would  still  have  the  right, 
without  compensation  to  plaintiff,  to  maintain  tracks,  poles, 
and  wires  thereon  for  operating  a  street  railway;"  that  the 
only  damage  to  be  considered  was  such  as  the  evidence  showed 
was  caused  by  the  additional  use  for  interurban  business. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Charles  E.  Pierce,  and  for  the  respondent  on  that  of  Thos,  8. 
Nolan. 

Matmhatj*,  J.  The  court,  in  the  instruction  referred  to  in 
the  statement,  properly  informed  the  jury  as  to  the  rule  of 
damages.  Counsel  for  appellant  makes  no  complaint  in  re- 
spect thereto.  "No  claim  of  error  as  to  matters  of  law  is  made 
except  that  the  evidence  was  wholly  insufficient  to  support  so 
large  a  verdict  as  the  one  rendered.  Counsel  appreciates  that 
if  the  evidence,  in  any  fair  view  of  it,  afforded  the  jury  a 
Intimate  basis  for  their  conclusion,  it  cannot  be  disturbed 
on  appeal.  The  rule  in  that  regard  is  elementary,  and  about 
as  unbending  as  any  regulation  of  litigation  could  well  be. 
We  must  be  mindful  that  the  court  below  passed  upon  Ae 
matter  under  circumstances  more  favorable  for  arriving  at  a 
just  result  than  are  afforded  here.  To  disturb  the  result 
would  require  overriding  the  conclusion  of  the  jury,  rein- 
forced by  that  of  the  trial  judge.  Only  a  very  clear  case  of 
error  would  justify  doing  so.  Such  is  not,  in  the  judgment 
of  the  court,  presented  by  the  record  before  us. 

By  the  Court. — The  judgment  is  affirmed. 
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MoHAHANy  Appellant^  vs.   FaIBSAKKS-MoBBS  MAinXFAOTUBr 

IKO  Company,  Bespondent. 
October  S— October  ti,  1911. 

Master  and  servant:  Injury  from  defective  machinery:  Unguarded 
set-ecrew  on  shafting:  Questions  for  jury:  Special  verdict: 
Construction:  Changing  answer:  Contributory  negligence. 

1.  In  an  action  for  injuries  to  an  employee  engaged  in  oiling  ma- 

chinery in  defendant's  factory,  alleged  to  have  been  caused  by 
defendant's  failure  to  securely  guard  the  shafting,  the  evidence 
is  held  to  warrant  findings  by  the  jury  to  the  effect  that  a 
wooden  collar  placed  as  a  guard  over  a  set-screw  on  the  shaftr 
ing  did  not  securely  guard  it,  but  by  reason  of  defects  became 
displaced  before  the  accident;  that  defendant  in  the  exercise  of 
ordinary  care  ought  to  have  discovered  and  repaired  the  de- 
tects before  the  injury;  that  the  set-screw  was  so  located  as 
to  be  dangerous  to  employees  in  the  discharge  of  their  duties; 
that  it  caught  plaintiff's  clothing  and  drew  him  against  the  re- 
volving shaft;  and  that  defendant's  negligent  failure  to  guard 
the  set-screw  proximately  caused  the  plaintiffs  injury. 

2.  The  findings  of  the  special  verdict  in  such  a  case  with  respect 

to  negligence  must  be  interpreted  In  the  light  of  the  allega- 
tions of  the  complaint. 
8.  Evidence  which,  among  other  things,  was  conflicting  as  to 
whether  plaintiff  had  been  instructed  how  to  fill  grease  cups 
upon  a  clutch  pulley  and  had  been  told  to  avoid  reaching  over 
the  revolving  shaft,  and  which  tended  to  show  that  he  did  not 
know  of  an  exposed  set-screw  on  the  shaft,  is  held  not  to  show 
as  matter  of  law  that  he  was  guilty  of  contributory  negligence 
in  reaching  over  the  shaft  to  fill  a  cup ;  and  It  was  error,  there- 
fore, for  the  court  to  change  the  Jury's  finding  that  plaintllT 
was  not  guilty  of  any  want  of  ordinary  care.  Muenchow  v^ 
Theo.  Zschetzsche  d  Son  Co,  113  Wis.  8,  distinguished. 
ViNJE  and  Mabshall,  J  J.,  dissent. 

» 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county :  Geoege  Osimh,  Circuit  Judge.     Reversed. 

This  is  an  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  through  the  alleged  negligence  of  the 
defendant. 
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On  November  16, 1909,  the  time  the  injuries  were  received, 
the  plaintiff  was  employed  as  an  oiler  by  the  defendant,  a 
corporation  engaged  in  the  manufacture  of  engines  and  ma- 
chinery of  various  kinds.  As  part  of  its  plant  the  defendant 
has  a  wood  pattern  shop  or  room,  across  which,  about  twenty 
feet  from  the  floor,  running  east  and  west,  is  a  rapidly  re- 
volving line  shaft,  one  and  fifteen-sixteenths  inches  in  diame- 
ter, with  pulleys  thereon  for  operating  by  belting  the  machines 
and  machinery  on  the  floor  below.  A  planer  standing  about 
the  middle  of  the  room  is  operated  from  a  clutch  pulley  upon 
the  shaft.  This  pulley  is  twenty-eight  inches  in  diameter, 
with  a  face  six  and  five-eighths  inches  in  width.  A  lever  ex- 
tending from  the  clutch  pulley  to  the  planer  causes  the  clutch 
of  the  clutch  pulley  to  grip  or  release  the  revolving  shaft  and 
put  in  operation  or  stop  the  planer.  On  the  hub  of  the  pulley, 
on  the  side  opposite  the  clutch,  are  two  grease  cups,  on  op- 
posite ends  of  a  diameter  of  the  hub.  For  the  purpose  of  en- 
abling a  person  to  fill  the  grease  cups  with  grease  and  to  oil 
other  parts  of  the  shafting  and  machinery  there  has  been 
erected,  twenty-two  inches  north  of  and  parallel  to  the  line  of 
the  line  shaft  and  about  four  and  one-half  feet  below  it,  a 
platform  or  oiler's  walk  about  one  and  one-half  feet  wide,  with 
a  railing  on  the  side  away  from  the  line  shaft  The  clutch  of 
the  clutch  pulley  is  on  the  east  side  of  the  pulley.  To  the 
west  of  this  puUey  and  against  the  hub  of  it  is  an  iron  collar, 
fastened  to  the  line  shaft  by  a  set-screw  which  projects  about 
five  eighths  of  an  inch  above  the  surf  ace  of  the  collar.  This 
collar  is  to  prevent  the  pulley  from  sliding  along  the  line  shaft 
to  the  west.  This  iron  collar  and  the  set-screw  projecting 
from  it  were  covered  by  a  wooden  safety  collar  six  and  one- 
fourth  inches  in  diameter  and  of  a  width  the  same  as  that  of 
the  iron  collar.  Into  the  inner  surface  of  the  wooden  collar 
had  been  cut  a  square  hole  for  the  projecting  set-screw.  This 
wooden  collar  was  held  together  by  a  wire  band  fastened  in  a 
groove  on  its  outer  surface.     A  wood  split  pulley,  with  a  face 
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of  five  inches  and  a  diameter  of  fifteen  inches,  was  located 
fifteen  and  one-half  inches  west  of  the  inner  edge  of  the  hub 
of  the  shaft  pulley.  Between  these  two  pulleys  the  shaft  had 
no  projection  and  was  smooth.  The  grease  cups  on  the  hub 
of  the  clutch  pulley  were  hollow  shells  about  two  inches  in 
diameter.  When  the  covers  for  the  grease  cups  were  screwed 
tight  the  grease  in  the  cups  was  forced  through  the  cups  onto 
the  shaft.  The  line  shaft  revolved  about  800  times  per  min- 
ute, the  top  toward  the  north ;  the  iron  collar  revolved  with  it, 
and  the  clutch  pulley  also  when  the  clutch  was  engaged.  A 
turning  of  the  clutch  pulley  when  it  was  not  engaged  with  the 
shaft  would  cause  the  operation  of  the  planer  below. 

At  the  time  of  the  injury  the  plaintiff  was  fifty-six  years 
old  and  was  doing  oiling  and  janitor  work  in  the  pattern  room 
of  the  defendant.  He  was  not  a  machinist,  but  had  been  em- 
ployed by  the  defendant  in  another  department  for  some  five 
years*  At  the  time  he  was  injured  he  had  been  acting  as 
oiler  and  janitor  in  the  wood  pattern  shop  for  eight  days, 
during  the  absence  of  another  employee  who  was  expected  to 
return  to  the  work.  He  was  told  by  the  superintendent  what 
his  duties  would  be,  and  two  of  the  youths  in  the  shop  were 
sent  at  different  times  to  show  him  where  and  how  to  oil  and 
grease  certain  parts  of  the  machinery. 

Plaintiff  was  injured  while  upon  the  oiler's  walk  filling  one 
of  the  grease  cups  upon  the  clutch  pulley.  The  cups  were  in 
a  position  nearly  horizontal,  one  pointing  toward  the  plaintiff 
and  the  other  away  from  him.  He  had  completed  the  filling 
of  the  cup  pointing  toward  him  and  had  filled  the  other  with 
grease  and  was  screwing  on  the  top  when  his  injuries  were 
received.  In  screwing  on  the  top  of  the  oil  cup  his  arm  was 
extended  and  his  wrist  was  over  the  revolving  collar  next  to 
the  clutch  pulley.  He  wore  a  new  jumper  jacket.  He  testi- 
fied that  the  jacket  was  buttoned  up  tight  and  that  it  was  dry ; 
that  the  sleeve  was  without  buttons  upon  it  and  had  a  hem  at 
the  wrist  end.     He  states  that  he  did  not  observe  how  he  was 
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caught,  but  he  felt  something  grip  him  on  the  right  side  and 
tighten  him  up,  and  that  this  is  the  last  he  remembers  until  he 
regained  conscioufiness  at  the  hospital  to  which  he  was  taken. 
The  workmen  in  the  room  heard  the  plaintiff  cry  out  when  he 
was  caught  upon  the  shaft  between  the  two  pulleys.  They 
saw  him  hanging  from  the  shaft  with  his  back  toward  the  shaft 
and  toward  the  south,  his  face  toward  the  floor,  his  right  arm 
beneath  the  shaft  and  pressed  into  the  space  between  spokes 
of  the  clutch  pulley ;  all  his  clothes  above  the  waist  up  to  the 
neck  and  shoulders  were  ripped  off  from  his  body  and  wound 
tightly  around  the  shaft,  the  greater  part  being  on  the  shaft 
near  the  collar  and  set-screw ;  his  body  above  the  shoulders  and 
across  the  neck  was  in  contact  with  the  shaft,  and  his  clothes 
wound  around  the  shaft  were  the  only  thing  supporting  him. 
The  plaintiff  was  cut  loose,  and  it  was  noticed  that  the  wooden 
collar  was  off  from  the  iron  collar  and  set-screw,  and  with  the 
wire  around  it  intact  and  tight  was  hanging  upon  the  shaft 
near  the  split  pulley  to  the  west  of  the  clutch  pulley. 

The  plaintiff  testified  that  he  noticed  nothing  unusual  that 
morning  in  the  appearance  of  the  machinery  near  the  point 
where  he  was  filling  the  grease  cups.  The  wooden  collar 
which  was  over  the  iron  collar  has  a  piece  broken  out  of  the 
side  which  was  toward  the  clutch  pulley  at  the  place  where 
the  parts  join  and  where  the  hole  is  located,  designed  to  re- 
ceive the  set-screw  and  serve  as  a  guard  against  the  revolving 
set-screw.  There  was  evidence  that  at  several  different  times 
before  the  accident  the  wooden  safety  collar  had  been  off  from 
the  iron  collar. 

To  sustain  the  plaintiff's  theory  that  the  plaintiff  was 
drawn  against  the  revolving  shaft  by  the  set-screw  in  the  iron 
collar  catching  his  jacket  sleeve,  there  is  evidence  tending  to 
show  that  the  line  shaft  at  the  place  of  injury,  except  for  the 
projecting  set-screw,  was  smooth  and  greasy,  and  that  a  man 
dressed  as  was  the  plaintiff  at  the  time  of  the  accident  would 
not  get  his  clothing  caught  upon  the  bare  shaft     There  is  also 
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evidence  to  the  effect  that  when  the  plaintiff  was  hanging  from 
the  shaft  his  right  arm  was  stripped  of  clothing,  that  this  arm 
was  severely  injured,  that  his  clothing  was  found  bunched  up 
near  the  clutch  pulley,  and  that  the  clothes  of  a  person  might 
be  caught  by  a  set-screw,  start  to  wind  aroimd  a  revolving 
shaft,  and  then  break  loose  from  the  set-screw.  There  is  also 
evidence  that  before  the  line  shaft  had  been  brought  to  a  stand- 
still the  body  of  the  plaintiff  rose  and  sank  as  it  might  if  the 
clothing  were  wound  about  the  shaft  alone,  and  that  he  did 
not  revolve  with  the  shaft  as  he  would  if  he  were  held  by  the 
setHScrew. 

There  is  evidence  supporting  the  claim  that  the  plaintiff 
did  his  work  that  morning  as  he  usually  did  it  and  that  he  did 
not  notice  anything  different  that  morning  from  any  other 
morning;  that  by  turning  the  clutch  pulley  attached  to  the 
planer  below  the  grease  cups  the  grease  cups  could  be  brought 
between  the  oiler  and  the  revolving  shaft,  and  that  the  oiler 
could  thus  avoid  putting  his  hand  over  the  revolving  shaft,  the 
set-screw,  and  collars. 

The  jury  returned  a  verdict  finding  that  (1)  the  wooden  col- 
lar was  off  from  the  iron  collar  so  as  to  leave  the  set-screw 
imguarded  at  the  time  the  plaintiff  was  injured;  (2)  that  the 
defendant,  in  the  exercise  of  ordinary  care,  should  have  known 
of  the  unguarded  condition  of  the  set-screw  in  time  to  have 
securely  guarded  it  before  the  plaintiff  was  injured ;  (3)  that 
the  set-screw,  when  unguarded,  was  so  located  as  to  be  dan- 
gerous to  employees  of  the  defendant,  including  the  plaintiff, 
when  engaged  in  the  discharge  of  the  duties  of  oiler,  they  ex- 
ercising ordinary  care ;  (4)  that  the  plaintiff  was  first  drawn 
against  the  revolving  shaft  by  the  set-screw  catching  in  his 
clothing;  (5)  that  a  negligent  failure  to  guard  the  set-screw 
was  the  proximate  cause  of  the  plaintiff's  injuries;  (6)  that 
no  failure  on  the  plaintiff's  part  to  exercise  ordinary  care  for 
his  own  safety  contributed  in  any  degree  to  produce  his  in- 
jury; and  (7)  that  $8,000  was  a  reasonable  sum  to  compen- 
sate the  plaintiff  for  his  injuries. 
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The  court  refused  the  motion  of  the  defendant  to  change 
the  answers  to  several  of  the  questions  of  the  verdict,  but 
granted  the  defendant's  motion  that  the  plaintiff  be  found 
guilty  of  contributory  negligence  as  matter  of  law.  The  ver- 
dict was  accordingly  amended,  and  upon  the  verdict  as  so 
amended  the  court  directed  judgment  in  favor  of  the  defend- 
ant.    This  is  an  appeal  from  the  judgment  so  entered. 

For  the  appellant  there  were  briefs  by  Jeffris,  Mouat, 
Oestreich  <£  Avery,  and  oral  argument  by  M.  0.  MouaJk, 

For  the  respondent  there  was  a  brief  by  Doe  dk  BaHhom, 
and  oral  argument  by  J.  B,  Doe. 

SiBBEOKEB,  J.  The  court  found  the  plaintiff  guilty  of 
contributory  negligence  as  matter  of  law  anc^  upon  that  ground 
awarded  judgment  dismissing  the  complaint  The  conten- 
tions presented  on  this  appeal  involve  consideration  of  the  evi- 
dentiary facts  bearing  on  the  question  of  the  special  verdict, 
finding  the  defendant  guilty  of  negligence  in  not  securely 
guarding  the  set-screw  on  the  revolving  shaft,  whether  or  not 
the  plaintiff's  clothing  was  caught  therein  and  caused  to.  wind 
on  the  revolving  shaft,  and  whether  the  evidence  shows  af- 
firmatively that  the  plaintiff  was  guilty  of  a  want  of  ordinary 
care  in  performing  his  duties  as  oiler  which  proximately  con- 
tributed to  produce  his  injuries. 

The  jury  found  that  the  set-screw  was  unguarded  at  the 
time  of  the  accident ;  that  the  defendant  in  the  exercise  of  or- 
dinary care  should  have  known  of  its  unguarded  condition  in 
time  to  have  securely  guarded  it  before  the  injury;  that  it 
was  so  located  as  to  make  its  unguarded  condition  dangerous 
to  employees  exercising  ordinary  care  while  discharging  their 
duties;  that  the  plaintiff  was  drawn  against  the  revolving 
shaft  by  the  set-screw  catching  in  his  clothing;  that  the  negli- 
gent failure  to  guard  the  set-screw  proximately  caused  plaint- 
iff's injuries;  and  that  he  was  free  from  contributory  negli- 
gence. It  is  evident  from  the  nature  of  the  facts  alleged  that 
the  defendant  is  charged  with  negligence  in  failing  to  comply 
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with  the  requirements  of  sec  1636;,  Stats.  (1898),  providing 
that  the  machinery  therein  specified,  when  ^^so  located  as  to 
be  dangerous  to  employees  in  the  discharge  of  their  duty,  shall 
be  securely  guarded  or  fenced.''  It  has  been  held  that  a  set- 
screw  attached  to  a  revolving  shaft  like  the  one  in  question  is 
a  part  thereof  and  within  the  contemplation  of  the  provisions 
of  this  statute,  and  hence  must  be  securely  guarded  when  so 
located  as  to  be  dangerous  to  employees  in  the  discharge  of 
their  duty.  Van  de  Bogart  v.  Marinette  dc  M.  P.  Co.  132 
Wis.  867,  377  et  seq.,  112  K  W.  443.  The  jur/s  verdict 
must  be  interpreted  in  the  light  of  the  allegation  setting  forth 
a  cause  of  action  arising  out  of  a  failure  to  perform  the  duties 
imposed  by  this  statute.  We  cannot  doubt  that  it  establishes^ 
in  accordance  with  the  charges  of  negligence  in  the  complaint, 
that  the  defective  wooden  collar  placed  over  the  set^screw  as  a 
guard  did  not  securely  guard  it,  that  it  slipped  off  from  the 
set-screw  by  reason  of  its  defective  condition  just  before  the 
plaintiff's  clothing  was  caught, — either  because  the  plaintiff's 
wrist  came  into  contact  with  it  or  without  such  contact, — ^and 
that  the  plaintiff's  clothing  was  caught  by  the  set-screw,  caus- 
ing it  to  wind  around  the  shaft  and  thus  producing  his  in- 
juries. The  respondent  contends  that  the  evidence  wholly 
fails  to  support  these  findings  and  hence  the  judgment  of  dis- 
missal was  properly  awarded. 

There  is  no  dispute  but  that  the  wooden  guard  collar  wa» 
off  from  the  set-crew  before  the  plaintiff's  clothing  was  wound 
around  the  shaft.  All  the  witnesses  testifying  to  this  fact 
state  that  it  was  found  on  the  shaft  near  the  wooden  pulley  ta 
the  west  of  the  clothing  on  the  shaft,  and  hence  it  was  neces- 
sarily placed  there  before  the  clothing  became  wound  around 
the  shaft  From  this  it  also  follows  that  the  set-screw  was 
uncovered  and  left  in  a  condition  to  catch  the  plaintiff's  cloth- 
ing. Plaintiff  states  that  he  did  not  observe  what  part  of  his 
clothing  started  to  wind  on  the  shaft,  but  testified  that  he  felt 
something  grip  him  and  that  he  felt  a  jerk  over  the  right 
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breast.  While  there  is  no  direct  evidence  of  any  one  observ- 
ing the  clothing  and  set-screw  come  into  contact,  the  facts  and 
circumstances  showing  plaintiff's  position,  the  location  of  his 
hand,  wrist,  and  arm  over  the  revolving  unguarded  set-screw, 
furnish  a  basis  for  the  inference  that  the  set-screw  caught  the 
sleeve  of  his  jacket  and  pulled  it  sufficiently  to  start  it  wind- 
ing on  the  shaft  before  the  set-screw  became  disengaged.  In 
the  light  of  the  situation  thus  presented  it  is  not  only  a  rea- 
sonable inference  that  this  result  could  follow,  but  it  is  a 
natural  and  most  probable  result  of  the  facts  and  circum- 
stances disclosing  plaintiff's  situation  in  relation  to  this  re- 
volving set-screw,  and  the  jury  were  well  justified  in  finding 
this  to  be  the  fact.  It  is  argued  that  this  inference  is  wholly 
negatived  by  the  facts  tending  to  show  that  the  plaintiff  struck 
against  the  shaft  while  facing  it,  bruising  and  injuring  his 
chest,  before  he  became  suspended  by  his  clothing  with  his 
back  to  the  shaft.  We  perceive  nothing  in  this  negativing 
the  inference  that  the  plaintiff's  clothing  first  caught  on  the 
set-screw,  that  it  then  started  to  wind  on  the  shaft,  that  he 
was  then  drawn  against  the  shaft  with  such  violence  as  to 
produce  these  injuries  to  his  right  and  left  breasts,  and  that 
finally  he  was  left  suspended  as  described  by  the  witnesses. 

The  jury's  finding  that  the  defendant  in  the  exercise  of  or- 
dinary care  ought  to  have  known  of  the  unguarded  condition 
of  the  set-screw  in  time  to  have  securely  guarded  it  before  the 
plaintiff  was  injured  is  assailed  as  unsupported  by  the  evi- 
dence. In  the  light  of  the  allegations  and  the  evidentiary 
facts  tending  to  show  that  the  negligence  charged  consisted  in 
using  a  defective  wooden  collar  over  the  set-screw,  which  did 
not  securely  guard  it,  it  must  follow  that  the  court  and  jury 
understood  by  this  and  the  first  finding  in  the  verdict  that  the 
negligence  referred  to  in  these  findings  was  the  defendant's 
omission  to  securely  guard  this  set-screw  through  using  this 
defective  collar,  and  that  the  accident  was  attributable  thereto. 
Does  the  evidence  sustain  the  finding  that  the  defendant  in 
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the  exercise  of  ordinary  care  ought  to  have  discovered  that 
the  wooden  collar  was  defective  and  to  have  repaired  it  before 
the  injury  ?  The  condition  of  the  collar  is  discoverable  from 
an  inspection.  Such  an  inspection  shows  a  defect  which  in- 
dicates its  liability  to  slip  off  from  the  set-screw.  It  also 
bears  marks  of  wear,  tending  to  show  that  it  had  slipped  over 
the  se^9crew.  There  is  evidence  to  the  effect  that  the  collar 
with  the  wire  around  it  had  been  off  the  set-screw  when  the 
machine  was  in  operation  at  different  times,  some  of  them  a 
long  time  prior  to  the  accident.  Under  these  circumstances  it 
is  reasonably  clear  that  the  defendant  in  the  exercise  of  ordi- 
nary care  should  have  discovered  the  defect  in  the  wooden 
collar  and  that  it  did  not  furnish  a  secure  guard. 

Upon  the  defendant's  motion  the  trial  court  changed  the 
jury's  finding  that  the  plaintiff  was  not  guilty  of  any  want  of 
ordinary  care  contributing  to  produce  his  injuries  and  held 
him  guilty  of  contributory  negligence  as  matter  of  law,  and 
hence  dismissed  the  complaint.  Is  this  ruling  justified  by  the 
record  ?  As  declared  in  Clary  v.  C,  M.  &  8t.  P.  B.  Co.  141 
Wis.  411, 123  N.  W.  649 : 

"The  correct  inquiry  in  such  case,  where  the  burden  of 
proof  is  upon  the  defendant,  is  not  whether  there  is  evidence 
to  support  the  finding  of  the  jury,  because  that  may  be  sup- 
ported by  lack  of  evidence  in  whole  or  in  part,  but  whether 
there  is  uncontroverted  evidence  which  supports  the  ruling  of 
the  trial  court." 

The  claim  here  is  that  the  plaintiff  had  been  instructed 
how  to  put  the  grease  into  the  grease  cups  and  had  been  told 
to  avoid  reaching  over  the  revolving  shaft,  the  wooden  collar, 
and  the  set-screw  by  turning  the  clutch  pulley  so  as  to  place 
the  grease  cups  to  the  north  of  the  shaft  and  its  attachments 
before  filling  them,  and  that  the  exercise  of  ordinary  care  re- 
quired this  course  of  operation  in  the  performance  oL  this 
duty.  The  court  submitted  this  inquiry  to  the  jury  in  a 
proper  way  upon  these  grounds  and  they  found  that  the  evi- 
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dence  did  not  establish  his  contributory  negligence.  Is  there 
uncontroverted  evidence  showing  that  the  defendant  was 
guilty  of  a  want  of  ordinary  care  in  doing  as  he  did  and  that 
this  proximately  contributed  to  produce  his  injuries !  The  de- 
fendant asserts  that  the  plaintiff  was  instructed  to  turn  the 
clutch  pulley  so  as  to  place  the  grease  cups  to  the  north  of  the 
shaft  before  he  was  to  attempt  to  fill  them,  and  that  he  disre- 
garded the  instruction.  The  plaintiff  denies  that  he  received 
this  instruction  either  by  word  or  by  being  shown  to  so  per^ 
form  this  duty.  It  was  for  the  jury  to  pass  upon  this  conflict 
in  the  evidence. 

It  is  further  urged  that  without  such  instruction  it  was 
negligent  as  a  matter  of  law  for  him  to  reach  over  the  revolv- 
ing shaft  to  fill  the  grease  cups  and  thus  place  his  wrist  and 
arm  in  close  proximity  to  the  revolving  shaft  and  wooden  col- 
lar, or  the  shaft  and  the  set-screw  if  the  collar  had  been  re- 
moved. Upon  this  point  it  is  urged  that  if  the  wooden  collar 
was  then  off  from  the  set-screw,  reaching  across  these  revolv- 
ing parts  of  machinery  was  so  open  and  obvious  a  danger  as 
to  preclude  an  inference  that  he  exercised  ordinary  care  in 
performing  his  duty.  This  contention  assumes  that  the  plaint- 
iff knew  or  ought  to  have  known  of  the  presence  of  the  ex- 
posed set^screw,  but  there  is  no  proof  to  this  effect.  The 
evidence  tends  to  the  contrary,  for  the  plaintiff  states  that  he 
observed  no  change  or  difference  in  the  situation  and  condi- 
tions before  him  from  what  they  were  theretofore,  and  that  he 
did  not  specially  observe  the  set-screw  or  the  wooden  collar, 
but  that  things  looked  as  usual  to  him.  It  is  evident  that  if 
there  was  no  guard  over  the  set-screw  it  could  not  be  seen  on 
the  shaft  while  it  revolved  at  the  rate  of  speed  shown  here. 
To  say  as  matter  of  law  that  the  plaintiff  acted  negligently  in 
doing  as  he  did,  it  must  be  held  that  the  act  of  reaching  over 
the  moving  shaft  in  the  manner  he  describes  constituted  a 
want  of  ordinary  care.  Walker  v.  Simmons  Mfg,  Co.  131 
Wis.  542,  111  N.  W.  694.  We  cannot  so  regard  it  In  the  light 
Vol.  147—8 
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of  the  conditions  before  him  and  his  knowledge  of  them  he  had 
the  right  to  act  upon  the  assumption  that  he  was  not  exposed 
to  danger  from  the  set-screw  or  that  it  was  securely  guarded. 
If  it  had  been  securely  guarded  we  cannot  say  that  placing 
his  arm  with  the  jacket  sleeve  on  it  where  he  did  in  order  ta 
fill  the  grease  cup  was  an  act  inherently  and  obviously  dan- 
gerous. Nor  does  the  fact  that  he  came  near  the  revolving 
shaft  with  his  arm  clothed  as  it  was  necessarily  show  that  he 
placed  himself  in  obvious  danger.  We  are  persuaded  that  hi* 
conduct  in  performing  these  duties  is  not  so  clearly  negligent 
as  to  establish  affirmatively  as  matter  of  law  that  the  plaintiff 
was  guilty  of  a  want  of  ordinary  care  proximately  contribut- 
ing to  produce  his  injuries.  The  burden  of  showing  plaintiff's 
want  of  ordinary  care  rested  on  the  defendant ;  it  cannot  be 
held  to  have  been  shown  as  matter  of  law  unless  the  undis- 
puted evidence  supports  such  a  conclusion.  We  find  no  evi- 
dence that  clearly  and  incontrovertibly  establishes  that  the 
plaintiff  failed  to  exercise  ordinary  care  in  the  performance 
of  his  duty. 

Appellant's  counsel  places  much  reliance  on  the  case  of 
Muenchow  v.  Theo.  Zschetzsche  <&  Son  Co.  113  Wis.  8,  88  N.. 
W.  909,  as  a  controlling  authority  in  this  case.  We  do  not  re- 
gard the  facts  on  which  negligence  is  predicated  in  that  and 
in  this  case  as  at  all  alike.  It  also  appears  that  the  decision 
in  the  Muenchow  Case  is  based  on  the  ground  that  the  plaintiff 
assumed  the  risk.  This  does  not  apply  to  the  plaintiff  in  this 
case  under  the  existing  law. 

The  order  of  the  trial  court  changing  the  jury's  finding,  by^ 
which  they  found  that  the  plaintiff  was  free  from  contribu- 
tory negligence,  was  erroneous  and  must  be  set  aside  and  the 
jury's  answer  to  question  number  6  be  restored. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  the  trial  court  to  reverse  its  or- 
der changing  the  answer  to  question  6  of  the  verdict  as  re 
turned  by  the  jury  and  to  restore  the  answer  of  the  jury^ 
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thereto,  and  to  award  plainti£F  judgment  upon  the  verdict  aa 
rendered  by  the  jury. 

YiNJE,  J.  (dissenting).  The  first  two  questions  and  an- 
swers of  the  special  verdict  are  as  follows : 

'^(1)  Was  the  wooden  collar  o£F  the  iron  collar  so  as  to 
leave  the  set-screw  unguarded  at  the  time  plaintiff  was  in- 
jured?   A.  Yes. 

"(2)  If  you  answer  the  first  question  *Yes/  then  answer 
this  question:  Ought  the  defendant,  in  the  exercise  of  ordi- 
nary care,  to  have  known  of  such  unguarded  condition  of  the 
set-screw  in  time  to  have  securely  guarded  the  same  before 
plaintiff  was  injured  ?    A.  Yes." 

Prom  these  two  questions  it  is  apparent  that  an  issue  wa» 
made  by  the  evidence  as  to  whether  or  not  the  wooden  collar 
was  on,  or  off  from,  the  iron  collar  at  the  time  of  the  injury. 
The  jury  not  only  found  that  it  was  off,  but  that  it  had  been 
off  so  long  that  the  defendant  in  the  exercise  of  ordinary  care 
ought  to  have  known  such  fact  and  guarded  the  set-screw  be- 
fore plaintiff  was  injured.     How  such  findings  can  properly 
be  construed  to  mean  merely  that  there  was  a  defect  in  the 
wooden  collar,  and  that  by  reason  of  such  defect  it  came  off 
while  plaintiff  was  oiling,  passes  my  comprehension.     Lan- 
guage so  simple  and  plain  as  that  employed  in  the  questions 
is  not  susceptible  of  construction.     The  jury  say  the  wooden 
collar  was  off  the  iron  collar  so  as  to  leave  the  set-screw  un- 
guarded  at  the  time  plaintiff  was  injured.     Is  there  any  sug- 
gestion here  of  a  defect  in  the  wooden  collar  t     How  can  it 
be  said  in  the  face  of  this  finding,  the  correctness  of  which  is 
not  challenged,  that  the  wooden  collar  was  on  the  iron  collar 
at  the  time  the  plaintiff  was  injured  or  at  the  time  he  began 
oiling!     By  the  phrase  "the  time  plaintiff  was  injured"  the 
jury  must  have  meant  the  whole  time  he  was  there  oiling,  for 
in  answer  to  the  next  question  they  say  defendant  ought  to 
have  known  of  such  unguarded  condition  of  the  set-screw  in 
time  to  have  securely  guarded  the  same  before  plaintiff  wa& 
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injured.  This  is  a  finding  that  it  had  been  oflf  some  consid- 
erable time  before  plaintiff  began  oiling.  And  the  phrase 
"such  unguarded  condition"  relates  to  the  unguarded  condi- 
tion found  in  answer  to  the  first  question,  which  they  say  was 
produced  by  the  wooden  collar  being  oflf  the  iron  collar.  In 
neither  questions  nor  answers  is  there  any  hint  or  whisper  of 
a  defective  condition  of  the  wooden  collar.  Nor  is  there  any- 
thing in  the  answers  to  suggest  or  intimate  that  it  was  on  the 
iron  collar  at  the  time  plaintiflf  was  injured.  The  jury  were 
not  asked  to  find  what  caused  the  wooden  collar  to  come  off. 
They  were  asked  the  simple  question :  Was  it  off  the  iron  col- 
lar so  as  to*  leave  the  set-screw  unguarded  at  the  time  plaintiff 
was  injured  ?  An  affirmative  answer  to  this  question  estab- 
lished these  facts :  (1)  That  the  wooden  collar  was  off  the  iron 
^oollar;  (2)  that  it  was  off  to  such  an  extent  as  to  leave  the 
aet-screw  unguarded:  that  is,  it  was  entirely  off,  for  other- 
wise the  set-screw  could  not  become  unguarded,  as  it  fitted 
into  an  inside  slot  in  the  center  of  the  wooden  collar;  and 
(3)  that  it  was  off  at  the  time  plaintiff  was  injured.  An  af- 
firmative answer  to  the  second  question  established  the  fact 
that  it  had  been  off  at  the  time  plaintiff  was  injured  long 
enough  to  give  constructive  notice  thereof  to  the  defendant  in 
time  to  remedy  it  before  the  injury.     But  the  court  says : 

"The  jury's  verdict  must  be  interpreted  in  the  light  of  the 
allegation  setting  forth  a  cause  of  action  arising  out  of  a 
failure  to  perform  the  duties  imposed  by  this  statute  [sec. 
1636;,  Stats.  1898].  We  cannot  doubt  that  it  establishes,  in 
accordance  with  the  charges  of  negligence  in  the  complaint, 
that  the  defective  wooden  collar  placed  over  the  set-screw  as 
a  guard  did  not  securely  guard  it,  that  it  slipped  off  from  the 
set-screw  by  reason  of  its  defective  condition  just  before  the 
plaintiff's  clothing  was  caught, — either  because  the  plaintiflfs 
wrist  came  into  contact  with  it,  or  without  such  contact, — ^and 
that  the  plaintiff's  clothing  was  caught  by  the  set-screw,  caus- 
ing it  to  wind  around  the  shaft  and  thus  producing  his  in- 
juries." 
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In  my  judgment  this  portion  of  the  opinion  is  in  direct  con- 
flict with  the  verdict  as  set  out  in  the  statement  of  facts. 
Bef  erence  is  made  in  the  opinion  to  the  charge  of  negligence 
in  the  complaint  The  latter  allegies  that  the  injury  was  the 
result  of  a  failure  on  the  part  of  defendant  to  warn  plaintiff 
of  the  danger  and  of  its  negligently  ^^permitting  the  wooden 
collar  intended  as  a  guard  to  become  worn,  defective,  and 
loose,  and  entirely  off  from  and  detached  from  mid  iron  col- 
lar/* This  would  seem  to  be  an  allegation  of  the  fact  that 
the  wooden  collar  was  off  from  the  iron  one  as  well  as  an 
allegation  of  the  fact  that  it  was  worn,  defective,  and  loose. 
The  inference  is  that  it  was  off  because  of  its  defective,  wom^ 
and  loose  condition.  It  is  not  an  allegation  that  it  came  off 
while  plaintiff  was  injured  owing  to  its  defective,  worn,  and 
loose  condition.  So  the  complaint  does  not  help  out  the  con- 
struction given  the  verdict  by  the  court.  But  enough  has 
been  said;  for  when  language  is  so  plain  in  its  phraseology 
and  so  obvious  in  its  meaning  as  is  the  language  employed  in 
the  two  questions  referred  to,  construction  thereof  serves  to 
confuse  rather  than  elucidate. 

In  view  of  the  jury's  answers  to  the  first  two  questions  it 
does  not  create  surprise  to  find  counsel  for  plaintiff  saying, 
in  speaking  of  the  contention  that  the  wooden  collar  came  off 
while  plaintiff  was  oiling:  "No  instructions  were  requested 
by  defendant  or  given  by  the  court  on  this  phase  of  the  case, 
and  the  contention  does  not  assume  perceptible  proportions 
until  after  verdict'^  Plaintiff's  only  testimony  relative  to 
the  situation  of  collar  and  shaft  was,  "I  did  not  notice  any- 
thing different  that  morning  from  any  other  morning;"  and 
"I  did  not  notice  anything  about  the  iron  and  wooden  collar 
there."  It  seems  that  upon  this  testimony  alone — amount- 
ing to  scarcely  more  than  an  admission  of  a  failure  to  ob- 
serve— ^ihe  plain  verdict  of  the  jury  is  swept  aside  and  given 
a  construction  that,  in  the  language  of  counsel,  has  assumed 
all  its  proportions  since  it  was  rendered,  for  I  cannot  believe 
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that  either  the  trial  court  or  the  jury  dreamt  of  any  such  con- 
struction. 

Counsel  for  plaintiff  admit  that,  if  the  wooden  collar  was 
off  from  the  iron  collar  when  plaintiff  began  oiling,  he  must 
have  seen  it,  as  it  would  be  riding  on  the  shaft,  and  they 
further  admit  that  if  he  saw  it  in  such  a  situation  and  pro- 
•ceeded  to  oil  as  he  did  he  would  probably  be  held  guilty  of 
contributory  negligence.  The  jury  either  did  not  believe 
plaintiff  when  he  testified  as  referred  to  above,  if  it  is  to  be 
<5onstrued  as  the  court  construes  it,  namely,  that  the  wooden 
collar  was  on  the  iron  collar,  or  else  gave  his  testimony  the 
construction  that  he  merely  failed  to  observe,  for  they  did 
find  that  the  wooden  collar  was  off  the  iron  collar  at  the  time 
he  was  injured.  This  finding,  coupled  with  the  further  un- 
disputed fact  that  plaintiff  reached  over  the  shaft  to  fill  the 
oil  cup  instead  of  turning  it  towards  him,  as  he  could  easily 
have  done,  thus  avoiding  the  necessity  of  exposing  himself  to 
any  danger  whatsoever,  furnishes  an  adequate  reason  why  the 
trial  court  changed  the  answer  to  question  6  from  No  to  Yes 
and  found  plaintiff  guilty  of  contributory  negligence.  Such 
a  ruling  of  the  trial  court  should  not  be  set  aside  unless 
•clearly  wrong.  Kroger  v.  Cwnberlcmd  F,  P.  Co.  145  Wis. 
433,  130  N.  W.  513;  McCune  v.  Badger,  126  Wis-  186,  105 
N.  W.  667.     In  my  opinion  the  ruling  was  right. 

But  it  is  said  there  is  no  evidence  to  support  the  finding 
that  the  wooden  collar  was  off  the  iron  one  at  the  time  plaint- 
iff was  injured.  There  is  no  direct  evidence  to  that  effect, 
neither  is  there  any  to  the  effect  that  it  was  then  on.  It  was 
all  a  matter  of  inference  from  other  facts  proven,  and  the  in- 
ference that  it  was  off  finds  as  much  support  in  the  evidence 
as  does  the  inference  that  it  was  on,  and  has,  besides,  the 
finding  of  the  jury  to  sustain  it. 

• 

Marshall,  J.  I  concur  in  the  foregoing  opinion  of  Mr. 
Justice  VixjE. 
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SoHnxoos:,  Appellant,  vs.  Jones  and  others,  Bespondents. 

Octol>€r  S—Octoher  24^  1911. 

SigKway:  Laying  out:  De$cripiicn:  Notice:  RecitaU  in  order: 
PreeumptUms :  Denial  J>y  operation  of  law:  Failure  to  award 
damages:  New  proceedings:  Time  limit. 

1.  In  an  application  and  notice  under  sees.  1266, 1267,  Stats.  (1898), 

a  description  of  the  proposed  highway  as  starting  at  the  point 
where  a  certain  quarter-section  line  intersects  an  old  highway 
and  running  due  north  on  the  east  side  of  sai^  quarter-section 
line  about  seventy  rods  to  a  point  where  the  said  line  Inter- 
sects another  highway,  sufficiently  describes  the  tracts  of  land 
through  which  it  Is  to  pass;  and  an  order  laying  out  the  high- 
way three  rods  wide  along  the  east  side  of  said  quarter-section 
line  also  sufficiently  describes  such  tracts. 

2.  An  order  laying  out  a  highway  which  recites  that  notice  was 

duly  given  is,  under  sec.  1298,  Stats.  (1898),  presumptive  evi- 
dence of  the  fact  so  recited,  and  such  presumption  la  not 
overcome  merely  by  proof  that  a  certain  person  did  not  serve 
notice  on  a  landowner. 

"3.  ISven  though  the  supervisors  make  and  file  an  order  laying  out 
a  highway  pursuant  to  an  application  therefor.  If  they  do  not 
make  or  file  an  award  of  damages  as  required  by  sec.  1269, 
Stats.  (1898),  they  will  be  deemed  to  have  decided  against  the 
application;  and  under  sec.  1283  tl^ey  cannot  entertain  a  second 
application  within  one  year. 

4.  After  an  application  has  been  denied  by  operation  of  the  statute 
(sec.  1269,  Stats.  1898)  in  a  valid  proceeding,  the  petitioners 
cannot  withdraw  the  papers  and  thereafter  make  a  new  appli- 
cation within  one  year. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
^oxmtj:  Maetik  L.  Lueck,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  enjoin  the  defendants  from 
opening  a  highway  ordered  laid  out  over  land  owned  by 
plaintiff  and  her  husband  as  joint  tenants. 

On  May  11,  1909,  a  petition  was  presented  to  the  town 
fx>ard  of  supervisors  of  the  town  of  Ottawa,  Waukesha  county, 
Wisconsin,  to  lay  out  the  highway  in  question.  The  board 
acted  ujwn  said  petition  and  made  out  a  notice  fixing  time  and 
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place  of  meeting  to  decide  upon  the  application.  Pursuant 
to  the  notice  a  meeting  was  had  by  the  board  May  28,  1909, 
and  an  order  laying  out  the  highway  made.  The  defendants 
made  no  award  of  damages  or  entered  into  any  agreement  with 
the  parties  whose  land  was  to  be  taken  for  said  highway. 

Within  thirty  days  after  the  making  of  the  order  an  appeal 
was  taken  and  commissioners  appointed,  and  on  July  10,. 
1909,  the  commissioners  approved  the  action  of  defendants. 
Thereafter,  on  November  24, 1909,  the  plaintiflF  secured  from 
the  circuit  court  for  Waukesha  county  a  writ  of  certiorari  to 
review  the  proceedings,  and  said  writ  was  served  on  the  town 
clerk  on  November  24,  1909,  but  nothing  further  was  done 
and  the  papers  were  not  certified  to  the  circuit  court.  On 
December  7,  1909,  the  defendants  withdrew  the  papers  in  the 
matter  of  laying  out  the  highway  under  the  petition  of  May 
11,  1909,  and  declared  the  proceedings  taken  a  nullity,  and 
proceeded  to  act  under  another  petition  filed  December  13, 
1909.  The  defendants  gave  notice  of  time  and  place  of  meet- 
ing under  the  second  petition,  met  and  decided  to  lay  out  the 
highway,  made  an  order  to  that  effect,  and  awarded  damages 
to  the  plaintiff  and  others  through  whose  lands  the  highway 
was  ordered  laid  out 

Notice  was  given  to  the  plaintiff  and  other  owners  of  land 
through  which  the  highway  was  ordered  laid  out  to  move  their 
fences. 

The  plaintiff  claims  that  all  the  proceedings  relative  to  the 
laying  out  of  the  highway  under  the  second  petition  were  and 
are  without  authority  of  law  and  void,  and  this  action  was 
brought  to  restrain  the  defendants  from  opening  the  highway 
claimed  by  defendants  to  be  lawfully  laid  out  under  said 
second  petition. 

The  defendants  answered  by  way  of  admissions  and  denials 
respecting  the  proceedings  taken.  The  court  found  that  the 
highway  was  lawfully  laid  out  under  the  second  application 
and  ordered  judgment  dismissing  the  plaintiff's  complaint 
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with  costs.  Judgment  was  entered  accordingly,  from  which 
this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Muckleston  d 
Thomas,  attorneys,  and  V.  H.  Tichenor,  of  counsel,  and  oral 
argument  by  /•  E.  Thomas. 

For  the  respondents  there  was  a  brief  by  Merlon,  Nemhury 
&  Jacohson,  and  oral  argument  by  ikf .  A.  Jacobson, 

EJBBWiN,  J.  The  first  point  made  by  appellant  is  that  the 
proceedings  on  the  first  petition  filed  May  11,  1909,  were 
valid,  and  that  the  failure  of  the  defendants  to  lay  out  a 
highway  and  award  damages  under  such  proceedings  was  a 
denial  of  the  application  under  sees.  1269  and  1283,  Stats. 
(1898),  and  therefore  the  supervisors  had  no  right  to  act 
upon  another  petition  within  the  year.  If  this  point  be  well 
taken  the  judgment  below  must  be  reversed  and  no  other  ques- 
tion need  be  treated. 

Sec  1267,  Stats.  (1898),  provides  that  on  application  made 
to  the  supervisors  to  lay  out  a  highway  they  shall  make  out 
a  notice  fixing  a  time  and  place  at  which  they  will  meet  and 
decide  upon  the  application,  and  the  applicants  shall,  at  least 
five  days  previous  to  such  time,  cause  such  notice  to  be  given 
to  all  the  occupants  of  land  through  which  such  highway  may 
pass.  The  statute  further  provides  that  the  notice  shall  spe- 
cify as  near  as  practicable  the  highway  proposed  to  be  laid 
out  and  the  several  tracts  of  land  through  which  the  same  may 
pass. 

The  principal  attack  of  the  respondents  is  upon  the  petition 
and  notice  in  the  first  proceeding,  and  it  is  insisted  that  they 
are  not  in  compliance  with  the  statutes  and  hence  conferred 
no  authority  upon  the  supervisors  to  make  the  order  laying  out 
the  highway,  because  it  is  argued  that  the  tracts  of  land 
through  which  the  proposed  highway  was  to  pass  were  not 
sufficiently  described  under  sees.  1265  and  1267. 

The  petition  and  notice  under  the  above  sections  described 
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the  highway  as  "starting  at  a  point  in  the  highway  between 
section  eight  (8)  and  seventeen  (17)  where  the  quarter-sec- 
tion line  of  said  section  intersects  said  highway,  due  north  on 
the  east  side  of  the  quarter-section  line  in  section  eight  (8)  for 
a  distance  of  about  seventy  (70)  rods  to  a  point  where  said 
quarter-section  line  intersects  the  Whitewater  and  Waukesha 
Territorial  Road." 

This  we  think  was  a  sufficient  description  of  the  line  of  the 
highway  and  no  one  of  ordinary  intelligence  could  be  misled 
by  it.  And  it  was  a  sufficient  description  of  the  tracts  of  land 
through  which  the  described  highway  was  to  pass,  under  re- 
peated decisions  of  this  court.  State  ex  rel.  lola  v.  Nelson, 
57  Wis.  147, 15  N.  W.  14 ;  Jackson  v.  BarJdn,  67  Wis.  285, 
30  N.  W.  301 ;  State  ex  rel.  Milwaukee,  L.  S.  &  W.  jB.  Co.  v. 
O'Connor,  78  Wis.  282,  47  N.  W.  433 ;  State  ex  rel.  Ootts- 
chalk  V.  Miller,  136  Wis.  344,  117  K  W.  809. 

The  initial  point  of  the  highway  was  definitely  fixed,  and 
the  course  "due  north"  on  the  east  side  of  the  quarter-section 
line  made  the  description  and  location  sufficiently  clear  as  on 
the  east  side  of  the  line  and  described  the  land  as  lying  east 
and  abutting  on  the  section  line. 

The  order  laying  out  the  highway  described  it  as  a  highway 
three  rods  wide  along  the  east  side  of  the  quarter-section  line 
described  and  abutting  thereon.  So  the  land  over  which  the 
highway  passed  was  sufficiently  described  both  in  the  notice 
and  order,  under  the  decisions  of  this  court  heretofore  cited. 
No  other  objection  is  made  to  the  petition,  notice,  or  order 
except  as  to  the  sufficiency  of  the  description  of  the  tracts  of 
land  through  which  the  same  may  pass. 

It  is  claimed,  however,  that  the  supervisors  had  no  juris- 
diction to  make  the  order  for  want  of  notice ;  that  no  notice 
had  been  served  upon  the  plaintiff.  The  complaint  contains 
a  copy  of  the  order.  The  order  recites  that  notice  had  been 
duly  given,  and  sec.  1298,  Stats.  (1898),  makes  the  order 
presumptive  evidence  of  the  facts  therein  stated.     The  an- 


24]  AUGUST  TERM,  1911.  123 


SchiUock  ▼.  Jones,  147  Wis.  119. 


ewer  does  not  deny  the  facts  recited  in  the  order  respecting 
notice.  Moreover  there  is  no  proof  that  there  was  no  service 
of  the  notice  on  the  plaintiff.  The  only  evidence  of  nonserv- 
ice  is  that  one  Grambling  did  not  serve  on  plaintiff.  This 
was  not  sufficient  to  overcome  the  presumption  raised  by  the 
recitals  in  the  order.  For  aught  that  appears  there  may  have 
been  service  by  some  one  other  than  Grambling.  We  there- 
fore conclude  that  the  proceedings  under  the  first  application 
resulting  in  the  order  laying  out  the  highway  were  valid. 

But  no  award  of  damages  was  made  or  filed  under  the  first 
proceeding  as  required  by  sec.  1269,  which  provides  that  un- 
less such  award  be  filed  as  provided  the  supervisors  shall  be 
deemed  to  have  decided  against  the  application. 

Sec.  1283,  Stats.  (1898),  provides  that  the  determination 
of  the  board  of  supervisors  in  refusing  to  lay  out  any  highway 
shall  be  final  for  the  term  of  one  year  after  the  making  of 
such  determination,  unless  reversed  on  appeal;  and  that  no 
application  for  laying  out  any  such  highway  shall  be  again 
acted  upon  by  the  supervisors  within  said  term  of  one  year. 
So  it  follows  that,  the  proceedings  upon  the  first  application 
being  valid  and  the  defendants  having  failed  to  award  dam- 
ages within  the  time  allowed  by  law,  the  supervisors  had  no 
power  to  entertain  the  second  application,  and  therefore  pro- 
ceedings thereunder  are  null  and  void. 

The  claim  that  defendants  withdrew  the  papers  in  the  first 
proceeding  and  declared  it  null  and  void  cannot  avail  them. 
Their  status  was  fixed  when  the  order  was  made,  and  failure 
to  award  damages  as  provided  in  sec.  1269,  Stats.  (1898), 
amounted  to  a  decision  against  the  application.  To  allow  de- 
fendants, after  the  application  had  been  denied  by  operation 
of  the  statute,  to  proceed  again  within  a  year  contrary  to 
sec.  1283  would  be  to  suffer  them  to  defeat  the  purpose  of  the 
statute. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  cause  remanded  with  directions  to  enter  judgment 
as  prayed  for  in  the  complaint. 
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OowiB,  Appellant,  vs.  National  Ezchanqs  Bank  of  Wau- 
kesha, Kespondent. 

October  S — October  24,  1911. 

JudgmentM:  AMsignment:  Principal  and  agent:  Apparent  autTioritj/ 
to  direct  application  of  money$:  Huiband  and  toife. 

h  The  assignee  of  a  judgment  takes  it  subject  to  the  equities  be- 
tween the  parties. 

2.  Where  the  statute — sec.  2906,  Stats.  (1898) — ^provides  a  mode 
of  assigning  Judgments,  its  requirements  must  be  followed  in 
order  to  secure  to  the  assignee  any  rights  which  depend  solely 
on  the  statute;  but  such  statute  is  not  exclusive  and  does  not 
prevent  the  making  of  an  assignment,  good  at  least  between 
the  parties  thereto,  in  any  other  lawful  manner,  and  the 
equitable  interest  of  such  an  assignee  will  be  protected. 

S.  Where  a  husband  had  agency  powers  concerning  his  wife's  prop- 
erty broad  and  general  enough  to  include  the  power  to  direct 
a  bank  in  what  manner  to  apply  the  surplus  fund  arising  from 
the  collection  of  a  judgment  assigned  to  the  wife,  and  the  bank, 
having  no  notice  from  the  transaction  itself  or  otherwise  of 
any  limitation  upon  this  power,  made  the  application  as  di- 
rected, in  good  faith  and  in  reliance  upon  the  husband's  ap- 
parent authority,  the  wife  is  bound  thereby  even  though,  in 
giving  the  direction  in  question,  the  husband  exceeded  his 
actual  authority. 

Appkal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county :  Martin  L,  Lueck,  Circuit  Judge.     Affirmed. 

(7.  E,  Armin,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Merton,  Newbury 
<£  Jacohson,  and  oral  argument  by  ilf.  ^.  Jacobson. 

TiMUN,  J.  F.  G.  Cowie,  the  husband  of  appellant,  owned 
a  claim  for  $3,250  against  the  estate  of  John  A.  Eice,  de- 
ceased, which  had  been  duly  allowed  by  the  county  court  and 
was  in  effect  a  judgment  of  that  court.  On  April  6,  1908, 
desiring  to  borrow  $2,000,  he  executed  an  assignment  of  this 
judgment  to  T.  E.  Rj^an.     Thereafter  on  the  same  day  Ryan 


24]  AUGUST  TERM,  1911.  125 

Cowie  V.  National  Exchange  Bank,  147  Wis.  124. 

assigned  the  judgment  to  the  respondent  bank,  and  at  the 
same  time  Cowie  executed  his  note  for  $2,000  to  the  respond- 
ent, which  note  recited  that  the  payment  thereof  was  secured 
by  assignment  of  the  judgment,  a  copy  of  which  was  attached 
and  another  copy  on  file  in  the  office  of  the  county  judge. 
Later  on  the  same  day  Ryan  executed  and  delivered  to  Cowie 
an  instrument  in  writing  acknowledging  the  assignment  of 
the  said  judgment  to  be  used  as  collateral  security  for  the 
payment  of  a  certain  note  for  the  sum  of  $2,000,  and  agree- 
ing, upon  payment  of  the  note  with  interest  and  any  legal 
charges,  he  would  re-assign  and  convey  to  said  F.  G.  Cowie, 
or  such  person  as  Cowie  should  direct,  the  said  judgment  and 
all  benefit  under  the  same,  unless  the  judgment  should  have 
been  collected,  and  inr  that  case  he  would  pay  over  to  Cowie, 
his  heirs  or  assigns,  all  of  the  surplus  arising  from  said  judg- 
ment after  the  payment  of  the  said  $2,000  and  costs.  Later 
on  the  same  day  Cowie  assigned  to  C.  E.  Armin  all  of  the 
surplus  and  residue  arising  from  said  judgment  after  the  pay- 
ment of  this  note,  and  on  May  6,  1908,  Armin  assigned  and 
transferred  to  the  appellant,  Mrs,  Cowie,  all  his  right,  title, 
claim,  and  interest  in  and  to  this  judgment.  At  the  time  last 
mentioned  appellant  executed  her  note  to  the  respondent  for 
$2,000  with  other  security  collateral  thereto,  and  gave  about 
$1,200  of  the  money  received  thereon  to  her  husband.  On 
May  29,  1908,  the  judgment,  then  amounting  to  $3,277.08, 
was  paid  to  the  bank  by  the  estate  of  Mr.  Rice.  Out  of  this 
the  bank  paid  the  first  note  in  question,  amoimting  to 
$2,017.67,  and  carried  the  remainder  of  $1,259.41  in  the 
cashier's  account  On  June  18,  1908,  there  was  paid  on  the 
note  of  May  6th,  by  application  thereon  of  the  surplus  pro- 
ceeds of  this  judgment  less  $300,  $959.41.  Mrs.  Cowie  also 
paid  $790.04  on  May  19,  1909.  If  the  whole  of  the  surplus 
proceeds  of  the  judgment  aforesaid  had  been  applied  on  the 
note  of  Mrs.  Cowie  this  note  would  have  been  substantially 
paid.  Neither  of  the  assignments  of  the  judgment  was  acknowl- 
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edged  as  required  by  statute^  sec.  2906,  Stats.  (1898).  Mrs. 
Cowie  brought  this  action  of  replevin  for  her  note,  claiming 
there  should  have  been  applied  as  of  June  18,  1908,  or  as  of 
May  29,  1908,  the  whole  surplus  proceeds  of  the  judgment  in 
question,  viz.,  $1,259.41,  which  would  have  paid  the  note. 

Evidence  was  offered  tending  to  show  that  at  the  time  of 
the  assignment  of  the  judgment  to  Kyan  the  then  owner  of 
the  judgment,  F.  G.  Cowie,  ordered  Ryan  to  pay  one  Buck- 
ley $500  out  of  the  avails  of  that  judgment  left  after  paying 
the  $2,000  note  of  F.  G.  Cowie.  By  the  first  question  of  the 
special  verdict  the  jury  found  this  to  be  true.  There  was 
evidence  tending  to  show  that  Byan  advanced  $300  to  Buck- 
ley relying  upon  this  order  of  F.  G.  Cowie,  and  also  tending 
to  show  that  the  latter  later  ratified  this  payment  but  for- 
bade further  payments  to  Buckley.  Evidence  also  tended  to 
show  that  Cowie  authorized  the  bank  on  or  about  June  18, 
1908,  to  transfer  the  surplus  funds  arising  from  the  payment 
of  this  judgment,  $300  to  the  account  of  Kyan  to  reimburse 
the  latter  for  what  he  advanced  Buckley,  and  the  remainder 
to  be  applied  on  Mrs.  Cowie's  note  of  May  6th.  By  the  an- 
swer to  the  second  question  of  the  special  verdict  it  was  found 
that  Mr8.  Cowie  did  not  ratify  this  payment  of  $300  made  by 
Ryan  to  Buckley,  and  by  the  answer  to  the  third  question 
that  she  did  not  direct  F.  G.  Cowie  as  her  agent  to  direct  the 
defendant  bank  to  transfer  $300  of  the  fund  in  question  to 
T.  E.  Ryan.  There  was  evidence  to  support  these  two  an- 
swers of  the  jury.  The  bank  did  on  June  18,  1908,  transfer 
$300  of  this  fund  to  T.  E.  Ryan  and  applied  $959.41  on  the 
note  of  Mrs.  Cowie.  By  the  fourth  question  of  the  special 
verdict  the  jury  foimd  that  F.  G.  Cowie,  as  the  agent  of  the 
apx)Gllant,  authorized  the  respondent  bank  to  transfer  this 
$300  to  T.  E.  Ryan.  The  case  turns  on  this  finding,  because 
the  fact  established  by  the  first  question  of  the  special  verdict, 
namely,  that  Cowie  did  authorize  Ryan  on  April  6,  1908,  to 
pay  Buckley,  is  neutralized  by  the  uncontroverted  fact  that 
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later  on  the  same  day  Byan  executed  and  delivered  to  Cowie 
the  instrument  mentioned,  agreeing  that  in  case  the  judgment 
should  have  been  collected  he  would  pay  over  to  Cowie  or  as- 
signs all  of  the  surplus  arising  from  said  judgment  after  the 
payment  of  the  first  $2,000  note.  The  situation  as  regards 
the  bank  and  F.  G.  Cowie  was  therefore  on  Jime  18,  1008,  as 
follows : 

The  appellant,  whose  interest  in  the  judgment  originated 
May  6,  1908,  does  not  claim  that  she  personally  gave  any  di- 
rection to  the  bank  concerning  the  application  of  the  moneys 
realized  on  this  judgment.  She  offered  her  husband  as  a 
witness  in  her  behalf  and  he  testified  to  very  general  agency 
powers  possessed  and  exercised  by  him  as  agent  of  his  wife. 
He  further  testified  that  as  agent  for  his  wife  he  ordered  the 
bank  to  apply  the  amount  realized  on  the  judgment  in  ques- 
tion, over  and  above  what  was  necessary  to  pay  his  note  of 
$2,000  and  interest,  on  his  wife's  note  of  $2,000  of  date  May 
6,  1908,  and  also  testified  to  facts  tending  to  show  that  on  the 
last  mentioned  date  the  bank  had  notice  of  the  assignment  of 
Armin  to  the  appellant.  Appellant  claims  under  this  direc- 
tion and  recognizes  her  husband's  agency  so  to  direct,  but 
other  witnesses  testified  that  on  the  occasion  when  the  hus- 
band gave  direction  to  the  bank  with  reference  to  this  surplus 
these  directions  were  that  $300  of  the  surplus  should  be  trans- 
ferred by  the  bank  to  Ryan  on  account  of  the  Buckley  claim, 
and  the  remainder  on  the  note  of  the  appellant.  By  the 
fourth  question  of  the  verdict  it  has  become  a  verity  that 
F.  G.  Cowie  did,  as  agent  for  his  wife,  direct  the  bank  to  so 
turn  over  this  $300  to  the  account  of  Ryan.  The  third  ques- 
tion of  the  verdict  does  not  find  that  Mrs.  Cowie  forbade  him 
to  do  80,  but  merely  that  she  did  not  direct  him  so  to  do.  It 
is  the  ease,  therefore,  at  best  of  an  agent  exceeding  his  actual 
authority.  It  does  not  appear  that  the  bank  had  any  knowl- 
edge of  the  contract  of  April  6,  1908,  from  Ryan  to  F.  G. 
Cowie.     It  had  knowledge  that  the  latter  was  the  judgment 
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creditor  and  that  he  had  assigned  the  judgment  to  Ryan  by 
absolute  assignment  and  that  Ryan  had  then  assigned  it  to 
the  bank  as  collateral  security,  and  we  may  assume  that,  as 
claimed  by  appellant,  the  bank  also  had  knowledge  that  there 
was  a  third  assignment  by  F,  Ot.  Cowie  to  Armin  and  by  the 
latter  to  the  appellant.  The  assignee  of  a  judgment  takes 
subject  to  the  equities  between  the  parties.  Blakesley  v.  John- 
son, 13  Wis.  630;  Fischbeck  v.  Mielenz,  119  Wis.  27,  96 
N.  W.  426. 

At  common  law  a  judgment  was  not  assignable  so  as  to 
vest  the  legal  title  in  the  assignee,  but  such  an  assignment 
will  operate  to  vest  an  equitable  interest  which  the  law  will 
protect  23  Cyc.  1413.  Where  the  statute  provides  a  mode 
of  assigning  judgments  its  requirements  must  be  followed  in 
order  to  secure  to  the  assignee  any  rights  which  depend  solely 
on  the  statute;  but  such  statute  is  not  regarded  as  exclusive 
and  does  not  prevent  the  party  from  making  an  assignment, 
good  at  least  between  the  parties  thereto,  in  any  other  lawful 
way.  To  the  respondent,  therefore,  it  appeared  that  Mr.  Ryan 
had  some  interest  in  this  judgment  as  well  as  Mrs.  Cowie. 

This  fairly  presents  a  case  where  the  husband,  as  agent  of 
the  wife,  had  quite  a  general  authority  with  respect  to  her 
separate  property  or  business,  including  the  power  to  give  di- 
rections to  the  bank  regarding  the  application  of  the  surplus 
money  in  question.  He  directed  its  application  in  such  a  way 
that  it  was  not  apparent  to  the  bank  that  he  was  paying  his 
own  debt  therewith  or  wrongfully  converting  any  of  the  pro- 
ceeds, because  Ryan  had  some  apparent  although  not  real 
interest  in  the  judgment.  The  act  was  within  Cowie's  ap- 
parent authority,  and  the  respondent  in  reliance  thereon 
parted  with  the  $300.  The  apparent  incidental  authority  of 
an  agent,  so  far  as  it  affects  parties  who  in  good  faith  without 
negligence  deal  with  the  agent,  cannot  be  limited  even  by 
secret  instructions  from  the  principal  forbidding  its  exercise. 
McDermott  v.  Jackson,  97  Wis.  64,  71,  72  N.  W.  376 ;  Kasson 
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V.  Noltner,  48  Wia.  646 ;  Young  v.  Wright,  4  Wis.  144 ;  Bouch 
V.  Enos,  61  Wis.  660,  21  N.  W.  825 ;  Laa^assar  v.  Washbume, 
50  Wis.  200,  6  N.  W.  516. 

We  conclude  that  there  is  evidence  to  support  the  fourth 
finding  of  the  jury,  and  that  a  case  is  presented  where  F.  G. 
Oowie,  the  husband,  had  agency  x>owers  concerning  his  wife's 
property  broad  and  general  enough  to  include  the  power  of 
directing  the  bank  in  what  manner  to  apply  the  surplus  fund 
in  question,  and  hence  that  his  direction  to  apply  the  $300  to 
the  account  of  Mr.  Byan  was  binding  upon  her  because  em- 
braced within  the  general  scope  of  his  agency  and  because  the 
bank  had  no  notice  from  the  transaction  itself  or  otherwise 
of  any  limitation  upon  this  power  which  would  confine  it  to 
directing  the  application  of  such  surplus  upon  the  note  of 
Mrs.  Cowie,  which  was  not  then  due  and  which  was  otherwise 
secured.     It  follows  that  the  judgment  must  be  affirmed* 

By  the  Court. — Judgment  affirmed. 


WiuoB,  imp.,  Appellant,  vs.  Mii-watjkbi}  Electric  Railway 

&  LiOHT  CoMPAirr,  Bespondent. 

October  S— October  24^  1911, 

Dead  bodies:  Right  to  custody:  Unlawful  removal:  Parent  and  child. 

1.  The  fitther  has  the  right  to  the  care  and  custody  of  the  body  of 

his  unmarried  daughter  for  the  purpose  of  providing  proper 
obsequies  and  sepulture,  and  any  one  wrongfuUy  invading  this 
right  is  liable  to  respond  in  damages. 

2.  The  body  of  a  girl  killed  by  defendant's  electric  car  at  a  high- 

way crossing  was  placed  by  the  trainmen  upon  the  car  and, 
accompanied  by  a  girl  companion,  was  taken  to  Milwaukee,  less 
than  fifteen  miles  distant,  where  it  was  placed  in  a  morgue 
and  the  father  promptly  notified.  It  appeared  that  the  place 
of  the  accident  was  two  and  one-half  miles  from  the  father's 
house,  that  snow  had  rendered  the  roads  nearly  impassable, 
that  there  was  an  uninclosed  and  unattended  shelter  for  pas- 

Vou  147  —  9 
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sengers  at  the  place  and  a  farmhouse  near  by,  and  that  de- 
fendant's road  ran  through  a  well  settled  farming  country. 
Held,  that  the  Jury  were  warranted  in  finding  that  no  right  of 
the  father  was  invaded  by  such  disposition  of  the  body. 
3.  The  Jury  were  properly  instructed  in  such  case  that  defendant 
was  not  liable  if  what  was  done  by  its  servants  with  the  body 
was  done  in  good  faith  and  solely  for  the  purpose  of  accom- 
plishing an  early  return  thereof  to  the  plaintiff,  and  if  the 
acts  and  conduct  of  such  servants  were  not  characterized  by 
recklessness  or  heartlessness. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
county :  Mabtin  L.  Lueck,  Circuit  Judge.     Affirmed. 

On  April  23, 1910,  Edna  Wilde,  the  fifteen-year-old  daugh- 
ter of  the  plaintiff,  was  struck  and  killed  by  an  electric  car 
on  defendant's  railway  at  Sunny  Slope  station,  about  two  and 
one-half  miles  from  her  home.  The  body  was  placed  upon 
the  car  and  taken  to  Milwaukee  by  defendant's  employees, 
and  left  at  a  morgue  in  said  city.  This  action  was  brought 
to  recover  damages  for  the  unlawful  removal  of  the  body  from 
the  place  at  which  the  accident  occurred.  The  jury  returned 
a  general  verdict  in  favor  of  the  defendant  and  judgment  was 
entered  thereon,  from  which  judgment  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  briefs  of 
F.  C.  Weed. 

For  the  respondent  there  was  a  brief  by  Merton,  Newbury 
£  Jacohson,  attorneys,  and  a  supplemental  brief  by  Clarke  If. 
Rosecrantzj  of  counsel,  and  oral  argument  by  E.  Merton. 

Bahnes,  J.  Plaintiff's  daughter  was  killed  by  one  of  de- 
fendant's cars  at  a  highway  crossing  in  Waukesha  county. 
Cars  stopped  at  this  crossing  to  receive  and  discharge  pas- 
sengers, and  deceased  and  a  companion  were  intending  to 
take  a  car  to  Waukesha  when  the  accident  occurred,  deceased 
being  struck  by  a  car  east  bound  for  Milwaukee.  There  was 
a  shelter  for  passengers  at  the  crossing,  but  it  was  not  inclosed 
and  no  one  was  in  charge  of  it.  The  same  was  true  of  County 
Line,  the  next  stopping  place  east  of  where  the  injury  oe- 


24]  AUGUST  TEEM,  1911.  131 

Wilde  V.  Milwaukee  E.  R.  &  L.  Co.  147  Wis.  129. 


cnrred.  There  had  been  a  severe  snow  storm  which  rendered 
the  county  roads  well  nigh  impassable.  The  plaintiff  lived 
two  and  a  half  miles  from  where  his  daughter  was  killed,  and 
it  took  nearly  three  hours  to  make  the  distance  with  a  horse 
on  the  morning  of  the  casualty.  There  was  one  dwelling 
house  quite  close  to  the  place  of  the  accident,  and  the  railroad 
ran  through  a  well  settled  farming  country  until  the  city  lim- 
its were  reached.  Death  resulted  almost  immediately.  The 
body  was  picked  up  by  the  trainmen  and  placed  on  one  of  the 
car  seats  and  covered  over.  There  is  no  pretense  that  any  in- 
dignity was  offered  to  the  remains  and  it  is  not  at  all  certain 
that  the  employees  knew  that  the  girl  was  dead  when  they 
lifted  her  body  into  the  car.  The  dead  girl's  companion  was 
asked  to  accompany  the  remains,  and  the  car  proceeded  to 
County  Line  station,  the  next  stopping  place.  Here  the  train- 
men got  into  telephonic  communication  with  the  officials  of 
the  defendant  and  related  the  details  of  the  accident.  At  this 
time  the  trainmen  knew  the  girl  was  dead.  They  were  re- 
quested to  carry  the  body  to  Milwaukee.  On  its  arrival  it 
was  placed  in  the  morgue,  and  the  father  of  the  dead  girl  was 
promptly  notified  of  the  death  of  his  daughter  and  where  the 
body  was. 

One  point  argued  is  that  the  verdict  is  perverse  and  should 
be  set  aside  as  not  supported  by  the  testimony.  We  think  the 
verdict  is  supported  by  the  evidence.  The  trainmen  could 
not  well  abandon  their  car  to  notify  the  plaintiff.  It  would 
have  been  inhuman  to  permit  the  body  to  lie  where  it  fell,  and 
it  might  well  be  considered  indecent  to  leave  it  in  the  open 
shed  provided  for  passengers,  without  any  attendant.  The 
trainmen  might  have  asked  the  farmer  who  lived  near  where 
the  girl  was  killed  to  care  for  the  body,  and  such  farmer  might 
have  done  so,  in  which  event  it  would  be  but  two  and  one-half 
miles  from  the  home  of  the  plaintiff.  But  the  parties  were 
no  doubt  laboring  under  excitement,  and  the  jury  might  well 
have  reached  the  conclusion,  under  the  circumstances,  that  the 
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defendant's  employees  made  as  reasonable  a  disposition  of  the 
body  as  could  be  expected,  all  things  considered.  The  plaint- 
iff had  the  undoubted  right  to  the  care  and  custody  of  the  body 
of  his  daughter  for  the  purpose  of  providing  proper  obsequies 
and  sepulture  of  the  remains,  and  for  any  wrongful  invasion 
of  this  right  the  guilty  party  is  liable  to  respond  in  damages. 
Koerber  v.  Patch,  123  Wis.  463,  102  N.  W.  40.  However, 
the  evidence  warranted  the  jury  in  finding  that  no  right  of 
plaintiff  was  invaded  by  the  defendant. 

Four  exceptions  were  taken  to  the  charge  of  the  court. 
Three  of  them  were  frivolous.  The  remaining  one  raises  the 
question  of  the  correctness  of  the  following  language  used  by 
the  court : 

"But  if,  on  the  other  hand,  you  find  that  what  was  done  by 
the  servants  of  the  defendant  with  the  dead  body  was  done  in 
good  faith  and  solely  for  the  purpose  of  accomplishing  an  early 
return  thereof  to  the  plaintiffs,  and  that  the  acts  and  conduct 
of  the  defendant's  servants  were  not  characterized  by  reckless- 
ness or  heartlessness,  then  the  plaintiffs  cannot  recover,  and 
your  verdict  should  be  for  the  defendant"  -^ 

It  is  the  opinion  of  this  court  that  this  charge,  as  applied  to 
the  facts  in  the  case  before  us,  is  a  correct  exposition  of  the 
law. 

By  the  Comrt. — Judgment  affirmed. 
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Fbogkebb  Blxtx  Ribbon  Fabms,  Respondent,  vs.  Habteb  and 

others,  Appellants. 

October  S— October  £4, 191L 

Adveree  poeeeeHon:  Preeumptione:  Fencee:  Admi9$ion9  a  to  tru9 

line. 

1.  Open,  continuous,  and  excluslTe  user  of  land  bj  plaintiff  and  his 

predecessors  In  title  for  over  twenty  years  having  been  showii» 
the  presumption  arises  that  it  was  adverse. 

2.  Such  a  presumption  was  not  overcome  by  evidence  that  plalnt> 

UTs  predecessors  in  title  had  admitted  that  division  fences 
were  not  on  the  true  line,  where  it  appeared  that  they  and  the 
plaintiff  had  for  over  forty  years  continued  to  use  the  lands  np 
to  such  fences  under  claim  of  right  and  to  the  exclusion  of  all 
other  persons,  and  that  during  that  time  the  fences  had  been 
maintained  in  the  same  place. 

AppEATi  from  a  judgment  of  the  circtdt  court  for  Waukesha 
county :  Mabtin  L.  Lueck,  Circuit  Judge.     Affirmed. 

Action  for  an  injunction  to  restrain  trespass  upon  real  es- 
tate and  for  damages.  The  complaint  alleged  that  plaintiff 
was  the  owner  and  in  possession  of  certain  premises  in  Wau- 
kesha county,  Wisconsin,  by  virtue  of  a  deed  of  conveyance 
and  the  actual,  open,  notorious,  exclusive,  and  continuous 
ownership  and  occupancy  of  the  premises  under  claim  of  title 
of  its  predecessors  in  title  for  upwards  of  forty  years;  that 
defendants  had  committed  and  threatened  to  continue  to  com- 
mit acts  of  trespass  and  waste  upon  its  premises ;  and  prayed 
for  a  perpetual  injunction  and  damages.  The  answer  of  the 
defendants  Dingeldein  set  up  the  question  of  title,  asserted 
their  interest  in  the  premises  in  dispute  under  the  will  of  their 
father,  George  Dingeldein,  subject  to  the  life  estate  of  their 
mother,  Margaret  Dingeldein,  and  denied  that  certain  ancient 
fences,  alleged  in  the  complaint  to  be  the  boundary  line  be- 
tween the  lands  of  the  respective  parties,  were  in  fact  the  true 
dividing  line,  or  that  they  were  ever  understood  to  be,  but 
that  said  fences  were  merely  temporary,  and  that  the  true  line 
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was  always  in  doubt,  which  fact  was  understood  by  the  grant- 
ors of  plaintiff.  The  answer  of  the  defendant  Harter  was 
substantially  to  the  same  effect,  except  that  his  title  was  de- 
rived through  a  deed  of  conveyance,  and  that  he  and  his 
grantors  owned  the  land  for  more  than  twenty  years  prior  to 
the  commencement  of  the  action. 

The  lands  in  question  are  located  in  section  32,  township  6, 
range  19,  Waukesha  county,  Wisconsin;  that  of  the  defendant 
Harter  adjoins  the  premises  of  plaintiff  on  the  west  and  south, 
and  that  of  the  defendants  Dingeldein  adjoins  the  premises 
of  plaintiff  on  the  east.  The  parcels  of  land  in  controversy 
involve  one  strip  containing  about  two  and  one-half  acres  along 
the  west  line  of  the  premises  owned  by  the  Dingeldein  de- 
fendants, and  another  strip  of  about  three  and  one-half  acres 
along  the  north  line  of  the  premises  owned  by  the  defendant 
Haa-ter, 

The  principal  part  of  the  evidence  introduced  by  the  parties 
bore  on  the  question  of  whether  the  plaintiff  was  entitled  to 
the  disputed  strips  of  land  by  adverse  possession.  It  was 
agreed  that  the  ancient  fences  were  not  in  fact  on  the  original 
government  boundary  line  between  the  lands  of  the  respective 
parties. 

The  court,  at  the  conclusion  of  the  trial,  made  the  following 
finding,  which  is  the  only  one  material  on  this  appeal : 

"That  the  continuous  occupancy  and  physical  possession  by 
the  plaintiff  and  its  predecessors  in  title  of  said  farm  up  to  the 
ancient  line  or  partition  fences  .  .  .  for  more  than  twenty 
years  immediately  previous  to  the  commencement  of  this  ac- 
tion, including  all  of  said  strips  in  dispute,  to  the  exclusion 
of  all  other  persons,  created  and  established  in  the  plaintiff  an 
absolute  title  to  said  premises  and  to  the  whole  thereof  by  ad- 
verse possession  at  the  time  of  the  commencement  of  this  ac- 
tion." 

The  court  entered  judgment  awarding  to  the  plaintiff  the 
disputed  strips  of  land,  enjoined  the  defendants  from  entering 
or  comimitting  any  trespass  or  waste  thereon,  and  assessed 
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nominal  damages  against  them.     From  such  judgment  they 
appealed. 

For  the  appellants  there  was  a  brief  signed  bj  (7.  E.  Armin, 
attorney  for  Harter,  and  Byanj  Merton,  Newbury  dc  Jacoh- 
<8on,  attorneys  for  the  other  defendants,  and  the  cause  was 
argued  orally  by  If .  A.  Jacobson  and  C.  E.  Armin.  They 
contended,  irder  alia,  that  a  use  and  occupation  by  permission 
and  agreement,  such  as  existed  in  this  case,  pending  the  deter- 
mination of  the  true  line  by  survey,  cannot  be  any  basis  for  a 
claim  of  adverse  possession.  Fairfield  v.  Barrette,  73  Wis. 
463, 41  N.  W.  624:;  Bishop  v.  Bleyer,  106  Wis.  330,  81  N.  W. 
413 ;  Mielke  v.  Dodge,  135  Wis.  388,  115  N.  W.  1099 ;  Clo- 
suit  V.  John  Arpin  L.  Co.  130  Wis.  258,  110  K  W.  222 ; 
Hamacheh  v.  Duvall,  135  Wis.  108,  115  N.  W.  634;  Peters 
V.  Oracia,  110  Cal.  89,  42  Pac  455 ;  Quinn  v.  Windmiller,  67 
Cal.  461,  8  Pac.  14;  McNamee  v.  Moreland,  26  Iowa,  96; 
Bunce  v.  Bidwell,  43  Mich.  542,  5  N".  W.  1023 ;  Bryson  v. 
Slaffle,  44  N.  C.  449 ;  Lowe  v.  Cunningham  (Tenn.)  89  S.  W. 
1052;  Thompson  v.  Slater  (Tex.  Civ.  App.)  34  S.  W-  357; 
BusselVs  Adm'r  v.  Moloney,  39  Vt  579,  94  Am.  Dec  358 ; 
Burrell  v.  BurreU,  11  Mass.  294;  White  v.  Ha/pem^an,  43 
Mich.  267,  5  N.  W.  313 ;  Clark  v.  Tahor,  28  Vt.  222 ;  Pugh 
V.  Schindler,  127  Mich.  191,  86  N.  W.  315 ;  Morse  v.  Church- 
%a,  41  yt  649 ;  Eandlan  v.  McManus,  100  Mo.  124, 13  S.  W. 
207,  18  Am.  St.  Kep.  533. 

For  the  respondent  there  was  a  brief  by  Ttdlar  i&  Lockney, 
and  oral  argument  by  D.  8.  Ttdlar  and  Henry  Lockney. 

ViiTJE,  J.  As  indicated  in  the  foregoing  statement  of 
facts,  the  only  question  presented  by  this  appeal  is  whether  or 
not  the  finding  of  the  court  to  the  effect  that  plaintiff  and  its 
predecessors  in  title  had  continuously  for  more  than  twenty 
years  immediately  preceding  the  commencement  of  this  action 
adversely  occupied  the  disputed  strips  of  land  is  supported  by 
ihe  evidence.     It  clearly  appears,  and  the  defendants  admit, 
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that  the  strips  of  land  in  question  have  been  occupied  continu- 
ously for  more  than  forty  years  by  plaintiff  and  its  predeces- 
sors in  tide,  but  it  is  claimed  that  such  occupancy  was  per- 
missive and  not  adverse.  A  continuous  user  by  plaintiff  and 
its  predecessors  in  title  for  over  twenty  years  having  been 
shown,  the  presumption  arises  that  it  was  adverse,  and  the 
burden  is  cast  upon  the  defendants  to  overcome  such  presump- 
tion by  affirmative  proof  and  show  that  such  user  was  not  ad- 
verse. Hamacheh  v.  DvmU,  136  Wis.  108, 116  N.  W.  634; 
in.  8.  Co.  V.  Jeha,  119  Wis.  122,  96  N.  W.  97;  ClosiuU  v. 
John  Arpin  L.  Co.  130  Wis.  268,  110  K  W.  222;  Ovig  v. 
Morrison,  142  Wis.  243,  125  N.  W.  449.  The  occupancy 
having  been  continuous,  plaintiff  could  tack  that  of  its  prede- 
cessors in  title  to  its  own.  Closuit  v.  John  Arpin  L.  Co., 
supra.  To  show  tha^f  the  user  was  permissive  and  not  adverse, 
defendants  rely  chiefly  upon  the  testimony  of  several  wit- 
nesses to  the  effect  that  plaintiff's  predecessors  in  title  had  ad- 
mitted in  conversations  with  them  that  the  fences  and  ditch 
were  not  on  the  true  line,  and  that  whenever  the  true  line  was 
ascertained  the  fences  would  be  built  upon  it.  This  testimony 
was  in  substance  as  follows: 

The  defendant  Barter  testified  that,  thirty-nine  years  ajgo, 
Mrs.  Lemke,  who  then  owned  a  part  of  what  is  now  plaintiff's 
farm,  admitted  that  the  fence  between  them  was  not  on  the 
true  line,  and  that  they  agreed  to  have  it  surveyed.  The  old 
fence,  however,  remained,  and  Barter  made  repairs  on  it  up 
to  within  two  or  three  years.  Mrs.  Lemke  testified  that  both 
Harter  and  Dingeldein  told  her  the  fences  were  not  on  the 
true  line  and  that  she  was  ready  to  build  fences  on  the  true 
line,  but  that  the  fences  remained  as  before  and  she  claimed 
the  right  to  use,  and  did  use,  the  land  up  to  the  fences  as  they 
existed.  Smith,  a  son  of  a  former  owner  of  the  Harter  land, 
testified  that  his  father  claimed  the  fences  were  not  on  the 
true  line,  but  it  does  not  appear  to  whom  the  claim  was  made. 
Mr.  Herman  Lemke,  a  son  of  Mrs.  Lemke,  testified  that  Din- 
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geldein  told  him  the  fences  were  not  on  the  true  line,  and  he, 
on  bdialf  of  his  mother,  agreed  to  put  them  on  the  true  line. 
This  was  about  ten  years  ago.  They  continued,  however,  to 
crop  the  land  up  to  the  fences  until  they  sold  in  1906.  Mar- 
garet Dingeldein,  mother  of  the  defendants  Dingeldein,  testi- 
fied that  about  fifteen  years  ago  Father  Miller,  who  then 
owned  a  part  of  plaintiff's  premises,  said  the  fences  were  not 
on  the  true  line  and  that  defendants  would  get  more  land 
when  the  fences  were  put  upon  the  true  line.  Matt  Dingel- 
dein testified  that  in  1884,  when  he  was  only  eleven  years  old, 
he  heard  his  father  say,  in  a  conversation  with  one  Auster- 
man,  then  the  owner  of  a  portion  of  what  is  now  plaintiff's 
land,  that  the  fences  were  not  on  the  true  line. 

There  was  considerable  testimony  on  behalf  of  plaintiff 
tending  to  discredit  the  testimony  above  referred  to.  But 
even  conceding  the  testimony  of  defendants'  witnesses  to  be 
true,  it  yet  nevertheless  appears  that  each  and  every  one  of 
plaintiff's  predecessors  in  title  claimed  the  right  to  occupy 
the  lands  up  to  the  existing  fences  and  did  in  fact  so  occupy 
them.  It  further  appears  that  the  defendants  continued  to 
repair  and  maintain  their  portion  of  the  partition  fences  up  to 
within  a  few  years  and  that  at  no  time  during  the  last  forty 
years  has  the  location  of  such  fences  been  changed.  We  have 
therefore  a  situation  where  plaintiff  and  its  predecessors  in 
title  for  more  than  twenty  years  continued  to  use,  under  a 
claim  of  ri^t  to  do  so,  the  lands  up  to  the  fences  as  they  ex- 
isted. This  constitutes  an  adverse  user  within  the  meaning  of 
sec  4214,  Stats.  (1898),  irrespective  of  the  fact  as  to  whether 
it  was  admitted  that  the  fences  might  not  be  on  the  true  gov- 
ernment line.  WoUmwn  v.  Ruehle,  104  Wis.  603,  80  N.  W. 
919 ;  Bishop  v.  Bleyer,  106  Wis.  330,  81  N.  W.  413 ;  lU.  8. 
Co.  V.  Budzisz,  106  Wis,  499,  81  N.  W.  1027,  82  N.  W.  584; 
Pitman  v.  Hill  117  Wis.  818, 94  N.  W.  40 ;  Ovig  v.  Morrison, 
142  Wis.  248,  125  N.  W.  449.  The  statute  makes  the  sole 
test  of  adverse  possession  of  land  a  physical  exclusion  of  all 
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others  under  a  claim  of  right,  evidenced  either  by  protecting 
it  by  a  substantial  inclosure  or  by  usually  cultivating  or  im- 
proving it.  In  this  case  we  have  both  a  protection  by  a  sub- 
stantial inclosure  and  a  usual  cultivation  for  over  forty  years, 
during  which  time  plaintiflF  and  its  predecessors  in  title  were 
in  the  open  and  exclusive  possession  thereof  under  a  claim  of 
right  None  of  the  defendants  or  their  predecessors  in  title 
ever  exercised  any  dominion  over  it.  They,  as  well  as  the 
rest  of  the  world,  were  excluded. 

The  claim  is  made  that  the  fences  were  not  substantial  in 
character,  thus  showing  that  they  were  intended  for  a  tem- 
porary purpose,  and  that  more  substantial  ones  would  be  built 
when  the  true  line  was  ascertained.  They  were  such  as  are 
usually  found  in  similar  localities  at  the  times  they  were  used, 
being  made  of  brush,  poles,  rails,  and  wire.  It  is  needless 
to  discuss  whether  or  not  they  were  substantial.  They  were 
maintained  for  over  forty  years  in  the  same  place ;  that  shows 
they  were  reasonably  permanent  in  fact,  whatever  the  inten- 
tion of  the  parties  may  have  been.  It  also  appears  that  part 
of  plaintiff's  land  adjacent  to  the  fences  in  question  consisted 
of  pasture  and  part  of  tillable  land.  The  same  was  true  of 
the  lands  on  the  defendants'  side.  It  cannot  be  said,  in  face 
of  the  exclusive,  notorious,  and  uninterrupted  possession  of 
the  land  up  to  the  fences  by  pla:jitiff  and  its  predecessors  in 
title  for  over  forty  years,  that  the  presumption  flowing  there- 
from that  such  possession  was  adverse  was  overcome  by  the 
evidence  of  the  defendants.  The  finding  of  the  trial  court, 
therefore,  is  not  only  supported  by  the  evidence,  but  is  in  ac- 
cordance with  the  preponderance  thereof. 
By  the  Court. — Judgment  aflSrmed. 
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MoDosTAU)  and  others,  Appellants,  vs.  Btsnbs  and  others, 

Respondents. 

October  S — October  2i,  1911. 

Partition  of  land:  Bale:  Defective  notice:  Refusal  of  purcha$er§  to 

accept:  Conditional  order  for  resaJe» 

1.  Where,  by  mistake  of  a  scrivener,  the  notice  of  a  iMirtltlon  sale 

of  land  described  a  tract  different  from  that  ordered  to  be  sold, 
the  sale.  If  not  void,  was  at  least  Irregular  and  defective,  and 
the  purchasers,  not  being  themselves  at  fault,  were  Justified 
in  refusing  to  take  and  pay  for  the  land. 

2.  An  order  directing  a  resale  in  such  a  case  should  not  be  made 

conditional  upon  the  purchasers  at  the  former  sale  taking  the 
land  at  the  price  then  bid  in  case  It  did  not  bring  such  price  at 
the  resale.    Kremer  v.  Thwaits,  105  Wis.  634,  distinguished. 

Appeal  from  an  order  of  the  circuit  court  for  Dodge 
county :  Mabtiit  L.  Lueok,  Circuit  Judge.     Reversed. 

The  question  presented  here  is  simple  and  requires  no  de- 
tailed statement  of  facts.  The  action  is  partition.  The  trial 
court  decided  that  the  land  could  not  be  actually  partitioned 
among  the  various  owners  without  injury,  and  made  an  order 
of  sale.  The  land  consisted  of  three  forty-acre  parcels  lying 
contiguous  to  each  other.  By  mistake  of  the  scrivener  the 
notice  of  sale  left  out  one  of  the  forties  and  inserted  another 
forty  which  was  not  owned  by  the  parties.  The  sale  was 
held,  and  the  appellants,  who  are  also  plaintiffs,  bid  in  the 
premises  in  one  parcel  for  $5,175.  The  mistake  in  the  notice 
was  then  discovered,  and  the  appellants  declined  to  pay  the 
purchase  price  on  account  of  the  mistake.  The  sheriff's  fees 
upon  the  sale  were  paid  by  appellants'  attorneys,  who  had 
prepared  the  defective  notice,  and  motion  was  immediately 
made  for  an  order  refusing  to  confirm  the  sale  and  directing 
a  new  sale.  The  court  ordered  a  resale  "upon  condition  that 
if  upon  said  resale  the  premises  do  not  bring  the  said  sum  of 
$5,175"  the  appellants  shall  take  them  at  their  former  bid  of 


140        SUPREME  COURT  OF  WISCONSIN.      [Oct. 


McDonald  v.  Byraes,  147  Wis.  189. 


$6yl75.  Prom  that  part  of  the  order  imposing  the  above  con- 
dition this  appeal  is  taken. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Sawyer  <&  Sawyer. 

For  the  respondents  there  was  a  brief  bj  John  A.  Kelly  and 
Newton  W.  Evans,  and  oral  argument  by  Mr.  Kelly.  They 
cited,  among  other  cases,  WoodhvU  v.  Little,  102  N.  T.  165, 
6  N.  E.  266;Bostwich  v.  Van  Vleck,  106  Wis.  387,  82  K  W. 
302 ;  Packard  v.  Kinzie  Ave.  H.  Co.  105  Wis.  823,  81  N.  W. 
488 ;  Yeit  v.  Meyer,  105  Wis.  530,  81  N.  W.  653 ;  Kremer 
V.  Thwaits,  105  Wis.  534,  81  N.  W.  654;  Warren  v.  Fore- 
man, 19  Wis.  35;  12  Am.  &  Eng.  Ency.  of  law  (1st  ed.) 
210,  note  6,  212  and  notes;  Dillard  v.  Jones,  229  HL  119,  82 
N.  E.  206,  11  Am.  &  Eng.  Ann.  Cas.  82 ;  Wiltsie,  Mortgage 
Foreclosures,  §  548. 

WiwsLOW,  C.  J.  We  are  clearly  of  opinion  that  the  court 
should  not  have  imposed  the  condition.  The  notice  of  sale  is 
an  essential  link  in  the  chain  of  titla  In  the  present  case  a 
part  of  the  land  was  entirely  omitted  from  the  notice  and  a 
parcel  of  foreign  land  included.  The  notice  described  sub- 
stantially a  different  tract  of  land  from  that  ordered  to  be 
sold.  It  is  unnecessary  to  hold  that  the  sale  was  void  on  ac- 
count of  the  failure  to  give  the  statutory  notice,  although  that 
would  seem  to  be  the  necessary  effect  of  the  decision  in  Collins 
V.  Smith,  57  Wis.  284,  15  N.  W.  192.  Certain  it  is  that 
through  no  fault  of  the  appellants  themselves  the  sale  was  ir- 
regular and  defective.  They  were  entirely  justified  in  refus- 
ing to  perfect  the  sale  and  pay  in  their  money  when  they 
would  only  obtain  a  defective  title.  It  may  be  admitted  for 
the  purposes  of  the  case  that  equity  would  have  power  to  cor- 
rect the  error  in  an  action  brought  for  that  purpose,  and  per- 
haps by  motion  in  this  action,  but  the  purchaser  is  entitled  to 
something  more  for  his  money  than  a  defective  title  coupled 
with  the  material  for  a  successful  lawsuit. 

The  cases  where  courts  have  in  the  exercise  of  discretion 
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relieved  purchasers  from  carrying  out  improvident  bids  re- 
sulting from  mistake  on  the  part  of  the  purchasers,  and  have 
made  such  relief  conditional  upon  payment  of  some  substan- 
tial sum  or  sums  of  money  to  indemnify  the  other  parties  in- 
terested {Kremer  v.  Thwaits,  105  Wis.  634,  81  N.  W.  654), 
have  no  bearing  on  the  question  here.  The  appellants  were 
entitled  to  a  deed  based  on  regular  proceedings  in  exchange 
for  their  money.  The  resale  should  have  been  ordered  with- 
out condition. 

It  is  said  that  it  does  not  appear  that  the  record  contains 
all  the  papers  used  on  the  application  for  the  order  as  required 
by  sec  3050,  Stats.  (1898),  but  on  examination  of  the  record 
we  find  that  the  clerk  has  properly  certified  that  all  the  origi- 
nal papers  used  by  each  party  upon  the  application  have  been 
transmitted  to  us* 

By  the  Court. — ^That  part  of  the  order  appealed  from  is 
reversed,  and  the  action  remanded  for  further  proceedings 
according  to  law. 


White,  Administrator,  Bespondent,  vs.  Minhtbapous,  St. 
Paul  &  Sajtlt  Stb.  Mabib  Railway  Company,  Ap- 
pellant 

October  4— October  24,  1911, 

(1-3)  Conflict  of  laws:  Cause  of  action:  Lex  loci:  Foreign  laws: 
Pleading  and  proof:  Presumptions,  (4-10)  Railroads:  Injury 
to  person  at  highway  crossing:  Contributory  negligence:  Fail- 
ure to  look  and  listen,  (11-13)  Trial:  Taking  questions  from 
jury:  Review  on  appeal. 

1.  A  right  to  be  vindicated  by  an  action  In  court  Is  dependable  on 

the  law  of  the  country  where  the  cause  of  action  is  claimed  to 
have  arisen. 

2.  For  establishment  of  a  cause  of  action  dependable  upon  the  law 

of  a  foreign  country  such  law  should  be  pleaded  and  proved  the 
same  as  any  other  essential  fact 
S.  Where  a  violated  right  Involving  a  cause  of  action  is  dependable 
on  the  law  of  a  foreign  country,  and  that  law  Is  not  brought 
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to  the  attention  of  the  court  by  pleadings  and  evidence,  the 
same  1b  conclusively  presumed  to  be  like  the  law  of  the  forum. 

4.  Presence  of  a  railroad  track  is  such  a  significant  warning  of 

probable  danger,  that  ordinary  care  requires  a  person  before 
attempting  to  cross,  to  first  use  his  senses  of  sight  and  hearing^ 
to  the  right  and  to  the  left,  for  discovery  of  any  train  wlilch 
may  be  in  dangerous  proximity. 

5.  Failure  to  perform  the  duty  to  look  and  listen,  in  the  circum- 

stances stated  in  the  foregoing,  when  there  Is  opportunity 
therefor.  Is  fatal  want  of  ordinary  care. 

6.  The  duty  to  look  and  listen,  In  the  circumstances  indicated,  in- 

cludes duty  to  see  or  hear  an  approaching  train.  If  one  is  in 
plain  sight  or  hearing.  Hence  the  declaration  of  a  person  as 
to  his  haTlng  performed  such  duty  yet  did  not  see  or  hear  a 
train,  though  one  was  in  plain  sight  or  hearing  from  his  po- 
sition, does  not  present  a  Jury  question,  and  most  emphatically 
so  as  to  pedestrians. 

7.  The  rule  stated  as  to  looking,  listening,  seeing,  and  hearing,  is 

one  of  law,  not  of  mere  evidence. 

8.  Failure  to  comply  with  the  aforesaid  rule  is  not  excused  by 

mere  diversion  of  attention  or  absorption  In  thought,  or  any- 
thing short  of  practical  Incapacity  to  give  attention  by  looking 
and  listening,  by  reason  of  some  actual  prevention, — physical 
or  its  equivalent. 

9.  The  rule  stated  is  not  open  to  exception  to  fit  the  vising  no- 

tions of  different  persons  as  to  when  a  train  is  Ih  dangerous 
proximity  to  the  crossing. 

10.  A  companion  rule  to  the  foregoing  Is  this:  where  one  was  so 

circumstanced  as  regards  crossing  a  railroad  track  that  it  was 
Incumbent  upon  him  to  use  his  senses  to  discover  whether 
there  Is  an  approaching  train  in  dangerous  proximity,  he  is 
conclusively  presumed  to  have  been  able  to  see  or  hear  one  if 
others  no  more  favorably  situated  therefor  did  so  without  diffi- 
culty. 

11.  In  case  of  evidence  being  so  conclusively  one  way  as  not  to  sup- 

port a  verdict  the  other,  the  cause  should  be  taken  from  the 
Jury  on  motion  therefor. 

12.  A  refusal  to  direct  a  verdict  Involves  Judicial  determination*  that 

there  is  such  conflicting  evidence  and  reasonable  Inferences 
therefrom  that  a  verdict  either  way  would  not  be  wholly  with- 
out proof  to  sustain  It. 

13.  In  case  of  such  a  Judicial  determination  as  indicated  in  the  last 

foregoing,  or  a  like  determination  on  motion  after  verdict,  it 
should  not  be  disturbed  on  appeal,  unless,  giving  due  weight 
to  the  superior  advantage  possessed  by  a  trial  Judge  to  reach 
a  Just  result,  it  yet  appears  by  the  record  to  be  clearly  wronir. 
[Syllabus  by  Mabshall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county:  Mabtin  L.  Lusgk,  Circuit  Judge.     Reversed. 

Action  for  damages  claimed  to  have  been  caused  to  the 
wife  of  plaintiff's  intestate  by  the  alleged  n^ligent  killing  of 
her  husband  while  crossing  defendant's  track 

April  22,  1909,  the  deceased,  William  G.  Barnstable,  a 
married  man  fifty  years  of  age,  at  Lake  Villa,  state  of  Illi- 
nois, in  company  with  his  wife,  about  7 :30  p.  m.  started  to 
cross  defendant's  railway  track  at  the  intersection  with  a  vil- 
lage street  known  as  Cedar  avenue.     They  had  come  from 
home,  some  little  distance  northeast  of  the  crossing,  and  were 
on  their  way  to  the  postoffice,  traveling  southwesterly  on  the 
sidewalk  which  was  on  the  southeasterly  side  of  the  street. 
In  their  course  there  were  three  railway  tracks.     The  first,  a 
passing  track,  was  about  eighty-five  feet  at  right  angles  south- 
westerly from  the  northeasterly  boundary  line  of  the  right  of 
way.     At  such  line,  in  the  center  of  the  street,  and  about 
116  feet  on  a  line  to  the  point  where  the  sidewalk  on  which 
Barnstable  and  his  wife  were  walking  reached  the  passing 
track,  there  was  suspended,  about  fifteen  feet  above  the  sur- 
face of  the  street,  a  gasoline  arc  light  of  a  rated  one  thousand 
candle  power.     There  were  no  obstructions  interfering  with 
the  illumination  from  this  light  reaching  the  passing  track  at 
such  crossing,  a  considerable  distance  up  and  down  and  across 
the  track,  and  across  the  second  or  main  track,  located  about 
fourteen  feet  further  southwesterly.     Along  the  southwesterly 
side  of  the  latter  and  southeasterly  of  the  southerly  sidewalk 
was  a  station  platform  and  depot.     The  platform  reached  to 
within  about  fifteen  feet  of  the  sidewalk  and  the  depot  to 
within  about  135  feet.     The  third  track  was  some  fifty  feet 
southwesterly  of  the  main  track  and  within  ten  feet  of  the 
southwesterly  side  of  the  depot.     On  the  north  end  of  the 
station  platform,  within  eight  or  ten  feet  of  the  sidewalk  and 
some  fifty  feet  from  the  point  where  the  sidewalk  intersected 
the  passing  track,  there  was  a  lamp  similar  to  the  one  before 
mentioned.     Both  lamps  were  in  service  at  the  time  of  the 
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accident.  There  was  a  freight  train  on  the  main  track  going 
south,  which  intercepted,  to  some  extent,  light  from  the  lamp 
on  the  depot  platform  reaching  the  sidewalk  crossing  of  the 
passing  track.  Aside  from  such  interference  there  was  noth- 
ing to  prevent  the  two  lights  from  illuminating  such  crossing 
and  the  surrounding  territory,  reaching  out  from  it  in  all  di- 
rections for  a  considerable  distance. 

As  Mr.  Barnstable  and  his  wife  reached  the  right  of  way,  a 
Mr.  Rogers  was  in  the  act  of  lighting  the  lamp  located  there. 
The  two  conversed  for  a  moment  while  Mrs.  Barnstable 
walked  on.  It  was  cloudy  and  pretty  dark,  but  the  li^ts 
rendered  all  objects  on  the  northerly  side  of  the  main  track 
for  a  considerable  distance  up  and  down  the  same  discernible. 
Mr.  Barnstable  was  perfectly  familiar  with  the  operation  of 
trains  on  the  track  and  all  the  surroundings.  He  was  delayed 
at  crossing  by  the  freight  train.  During  the  delay,  after 
talking  as  stated  with  Mr.  Rogers,  he  walked  to  and  fro  on 
the  sidewalk  northeasterly  of  the  passing  track  while  his  wife 
was  seated  on  a  cedar  post  near  the  walk,  a  short  distance 
from  such  track.  At  this  time  Mr.  Rogers  was  seated  in  his 
conveyance  near  by,  waiting  for  the  train  to  pass.  It  was 
about  twenty  minutes  to  8  p.  m.  A  Mr.  Wunder  during  this 
waiting  period  drove  up  with  a  bus  and  stopped  with  the  others 
for  the  freight  train  to  clear  the  crossing.  Both  Wunder  and 
Rogers  were  a  little  further  from  the  crossing  of  the  sidewalk 
over  the  passing  track  than  Barnstable  and  his  wife.  While 
all  were  as  indicated,  Mr.  Barnstable  moved  southwesterly 
till  he  entered  or  nearly  entered  upon  the  passing  track  and 
then  stopped  again,  waiting  for  the  freight  train  to  clear. 
He  stood  looking  at  it  with  his  line  of  sight  to  the  right  and 
his  back  rather  towards  the  left-hand  side  of  the  walk.  The 
moving  train  was  making  so  much  noise  as  to  drown  that  of 
cars  moving  from  the  left  on  the  passing  track  toward  where 
Mr.  Barnstable  was  standing.  A  train  from  the  right  came 
in  just  ahead  of  the  one  which  was  obstructing  the  crossing 
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of  the  main  track.  Part  of  the  former  had  been  left  on  the 
passing  track  to  the  right  while  the  engine,  four  box  cars,  and 
two  gondola  cars,  loaded  with  sand,  passed  by  the  station  to 
the  left  One  of  the  gondola  cars  was  set  out  and  the  engine 
and  other  cars  were  then  backed  toward  the  crossing  at  a 
speed  of  about  five  miles  per  hour.  The  gondola  car  was 
farthest  from  the  engine  and  the  first  to  reach  the  crossing. 
There  was  no  light  on  it  or  any  trainman  thereon  nor  any 
signaling.  Just  before  the  gondola  car  reached  the  sidewalk 
Mr.  Barnstable  started  to  make  the  crossing  of  the  passing 
track,  as  he  observed  the  freight  train  was  about  to  clear  it. 
At  that  instant  he  was  twenty  to  twenty-five  feet  nearer  the 
gondola  car  than  Mr.  Eogers  or  Mr.  Wunder.  They  both  saw 
the  car  in  ample  time  for  Barnstable  to  have  avoided  it  had 
he  also  seen  it  and  made  an  effort  to  do  so.  Bpgers  saw  the 
car  when  it  was  about  twelve  feet  from  the  crossing.  Mr. 
Barnstable  was  then  in  motion.  Bogers,  seeing  his  danger, 
called  to  him.  He  turned  his  head  to  the  left  and  in  an  in- 
stant, as  he  was  about  over  or  on  the  southerly  side  of  the 
westerly  rail,  was  struck  and  killed.  Bogers  testified  that 
Barnstable  looked  both  ways  before  he  started  to  cross ;  that 
when  he  was  on  the  passing  track  he  could  have  seen  the  car 
at  the  time  he — ^Rogers — did  had  he  looked.  Wunder  saw 
the  car  coming  when  it  was  some  fifty  feet  from  the  crossing. 
From  his  viewpoint  Barnstable  stood  looking  rather  to  the 
ri^t  at  the  train  passing  on  the  main  track,  than  in  the  direc- 
tion of  the  approaching  car.  Parties  waiting  to  make  the 
crossing  expected  the  train  on  the  passing  track  would  have 
to  be  made  up  and  moved  out. 

The  testimony  on  the  part  of  defendant  indicated  that  any 
one,  circumstanced  as  Barnstable  was,  could  have  seen  the  cars 
backing  up  toward  the  crossing  while  they  were  some  consid- 
erable distance  away  by  looking  in  that  direction  for  the  pur- 
pose of  observing  whether  such  danger  existed;  that  there 
were  no  obstructions  interfering  with  the  light  from  the  lamp 
Vol.  147  — 10 
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north  on  the  easterly  side  of  the  right  of  way  rendering  cars 
on  the  track  left  of  the  sidewalk  visible  for  a  hundred  or  more 
feet  away. 

The  issue  made  by  the  pleadings  as  to  whether  plaintiff's 
intestate  was  n^ligently  run  down  by  defendant's  train  and 
killed  without  contributory  negligence  on  his  part,  and  all 
other  issues  essential  to  a  cause  of  action  under  the  laws  of 
the  state  of  Illinois,  were  submitted  to  the  jury  and  found  in 
plaintiff's  favor.     Judgment  was  rendered  accordingly. 

There  was  a  motion  on  behalf  of  defendant  for  a  directed 
verdict;  a  motion,  after  verdict,  to  modify  it,  among  other 
things,  by  finding  that  deceased  was  guilty  of  want  of  ordi- 
nary care  proximately  contributing  to  his  death;  for  judg- 
ment on  the  verdict  as  so  modified ;  and  a  motion  to  set  aside 
the  verdict  as  contrary  to  the  evidence  and  for  a  new  trial. 
Exceptions  were  duly  saved  to  adverse  rulings  on  such  mo- 
tions. 

Por  the  appellant  there  was  a  brief  by  W.  A.  Hayes  and 
Ryan,  Merton,  Newbury  <&  Jacobson,  attorneys,  and  John  L. 
Erdall,  of  counsel,  and  oral  argument  by  Mr.  Hayes. 

For  the  respondent  there  was  a  brief  by  Qill,  Barry  dk 
Makoney,  and  oral  argument  by  T.  H.  OiU. 

Marshall,  J.  The  claimed  cause  of  action  arose  in  the 
state  of  Illinois  and  so  is  governed  by  Illinois  law.  How- 
ever, in  the  state  of  the  record  such  law — ^the  same  not  havings 
been  formally  brought  to  the  attention  of  the  trial  court  by 
pleading  and  evidence — ^must  be  presumed  to  be  like  that  of 
this  state.  MacCarthy  v.  Whitcomb,  110  Wis.  113,  85 
N.  W.  707 ;  Edleman  v.  Edleman,  125  Wis.  270,  104  K  W. 
56.  But,  we  may  say  in  passing,  if  the  Illinois  law  for  the 
case  did  not  rest  in  presumption,  it  would  be  found  quite  as 
strict  as  that  here  as  regards  the  quantum  of  care  required  of 
a  person  in  attempting  to  travel  across  a  railway  track  at  a 
highway  crossing,  to  come  up  to  the  standard  denominated 
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ordinary  care,  and  render  efficient  in  respect  to  liability,  in 
circiunfltances  similar  to  those  here,  for  failure  of  the  railway 
company  to  exercise  ordinary  care  not  to  injure  such  person. 

There  are  a  few  principles  which — ^though  they  may  well 
be  considered  so  elementary  as  not  to  require  even  to  be  stated, 
much  less  to  be  dignified  by  reference  to  adjudications  show- 
ing they  were  firmly  entrenched  in  our  jurisprudence  at  the 
time  of  the  accident  in  question — ^we  will  refer  to  with  par- 
ticularity on  account  of  the  seriousness  of  the  case. 

It  is  well,  in  administering  the  law^  to  restate,  from  time 
to  time,  old  but  living,  vital  principles  however  familiar  they 
may  be.  That  tends  to  prevent  deviation  therefrom,  now  and 
then,  as  one  comes  to  face  situations  of  great  hardship  to  one 
party  or  the  other,  because  of  their  irremediable  character 
withouf  warping  some  settled  rule  supposed  to  be  essential  to 
successful  attack  or  defense.  It  tends  to  preserve  the  law  as 
a  science  instead  of  allowing  it  to  fall  into  confusion  and  drift 
to  the  level  of  mere  arbitration. 

Presence  of  a  railroad  track  is  such  an  admonishment  of 
probable  danger  that  it  is  inconsistent  with  ordinary  care  for 
a  person — ^traveling  on  an  intersecting  highway  across  such 
track — ^to  attempt  to  cross  the  track  without  first  using  his 
senses  of  hearing  and  seeing,  to  the  right  and  to  the  left, — 
mindful  of  the  probability  that  a  train  or  car  may  dangerously 
invade  the  crossing  at  any  time,  so  as  to  discover  any  such 
danger,  before  passing  into  or  remaining  within  the  zone 
thereof.  Haetsch  v.  C.  £  N.  W.  R.  Co.  87  Wis.  304,  68  N. 
W.  393 ;  Schlimgen  v.  C,  M.  &  St  P.  R.  Co.  90  Wis.  186,  62 
N.  W.  1045 ;  Nolan  v.  M.,  L.  8.  &  F.  R.  Co.  91  Wis.  16,  64 
K  W.  819. 

The  duty  to  look  and  listen  for  an  approaching  train  before 
attempting  to  cross  a  railroad  track  is  absolute.  Failure  to 
do  so  when  there  is  opportunity  therefor  and  to  keep  out  of  the 
path  of  an  approaching  train  or  car,  which  would  come  under 
one's  observation  by  vigilant  performance  of  such  duty,  is 
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want  of  ordinary  care  as  a  matter  of  law.  White  v.  C,  &  N. 
W.  B.  Co.  102  Wis.  489,  78  N.  W.  585 ;  Guhl  v.  Whitcomb, 
109  Wis.  69,  85  N.  W.  142 ;  Steber  v.  C.  <&  N.  W.  R.  Co.  115 
Wis.  200,  91  N.  W.  654;  Railroad  Co.  v.  Houston,  95  U.  S. 
697. 

This  absolute  duty  of  a  person  to  look  and  listen  before  at- 
tempting to  cross  a  railway  track,  extends  to  vigilant  attention 
in  all  directions  from  which  a  train,  locomotive,  or  car  may 
come,  and  includes  obligation  to  see  and  hear  such,  if  there  be 
any,  which  such  attention,  in  view  of  the  danger,  will  enable 
him  to.  Therefore,  for  a  person  to  declare  he  performed  such 
duty  and  yet  failed  to  perceive  an  approaching  train  or  car,  in 
case  of  there  being  such  in  plain  sight  or  hearing,  does  not 
raise  a  question  of  fact  for  decision  by  a  jury.  Such  person 
must  be  presumed  to  either  not  have  performed  such  duty  or  to 
have  done  so  and  yet  heedlessly  submitted  himself  to  the  dan- 
ger, and  that  is  particularly  so  as  regards  a  person  traveling 
on  foot,  ''since  the  danger  zone  in  such  a  case  is  so  narrow  and 
it  may  be  avoided  with  so  little  effort.'^  White  v.  C.  &  N.  W. 
R.  Co.,  supra;  Cawley  v.  La  Crosse  City  R.  Co.  101  Wis.  145, 
77  N.  W.  179 ;  Qvhl  v.  Whitcomb,  109  Wis.  69,  85  N.  W. 
142;  Stafford  v.  Chippewa  Valley  E.  R.  Co.  110  Wis.  831, 
85  N.  W.  1036 ;  Schroeder  v.  Wis.  Cent.  R.  Co.  117  Wis.  33, 
93  N.  W.  837. 

This  rule  of  look  and  listen,  in  the  circumstances  stated, 
and  to  observe  the  dangers  which  are  in  plain  sight  or  hearing 
to  one  in  the  vigilant  performance  of  it,  is,  as  before  indicated, 
a  rule  of  law,  not  a  mere  rule  of  evidence.  Cawley  v.  La 
Crosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179 ;  Koester  v. 
C.  £  N.  W.  R.  Co.  106  Wis.  460,  82  N.  W.  295 ;  Marshall  v. 
O.  B.  &  W.  R.  Co.  125  Wis.  96,  103  N.  W.  249. 

An  important  companion  rule  to  the  foregoing  is  this :  The 
danger  to  a  person  is  so  great  in  attempting  to  cross  a  railroad 
track  without  performing  the  duty  of  endeavoring  to  discover 
any  approaching  car  or  train  which  is  in  plain  sight  or  hear- 
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ing,  by  the  vigilant  use  of  his  senses,  and  at  the  last  opportu- 
nity for  doing  so  before  entering  the  zone  of  probable  peril,  that 
no  mere  diversion  of  attention  or  absorption  in  thought  about 
other  matters  will  excuse  nonperformance  of  it  Chicago  & 
N.  W.  R.  Co.  V.  Weeks,  99  111.  App.  618 ;  Ovhl  v.  Whitcomh, 
supra;  Rain  v.  C,  M.  <Sc  8t  P.  R.  Co.  136  Wis.  308,  116  N. 
W.  20;  Smith  v.  C,  M.  &  8t.  P.  R.  Co.  137  Wis.  97,  118  N. 
W.  638 ;  Clemons  v.  C,  8t.  P.,  M.  £  0.  R.  Co.  137  Wis.  887, 
119  N.  W.  102. 

Where  there  is  opportunity  to  perform  this  duty  to  look  and 
listen,  no  diversion  of  attention  short  of  prevention  of  some 
sort  will  excuse  nonperformance.  Not,  necessarily,  physical 
prevention  by  the  attention  being  actually  physically  forced 
away,  thou^  that  term  has  been  used,  but  something  akin  to 
it,  the  term  "irresistibly"  being  used  and  applied  where  a  per- 
son was  prevented  from  looking  by  reason  of  violent  efforts  to 
manage  a  team  which  had  escaped,  or  was  escaping  from  his 
control  In  this  respect  Piper  v.  C,  M.  &  St.  P.  R.  Co.  77 
Wis.  247,  46  N.  W.  166,  has  been  explained  and  modified. 
Schneider  v.  C,  M.  A  St.  P.  R.  Co.  99  Wis.  378,  386,  76 
N.  W.  169 ;  Koester  v.  C.  £  N.  W.  R.  Co.  106  Wis.  460,  469, 
82  N.  W.  296 ;  demons  v.  C,  St  P.,  M.  &  0.  R.  Co.  137 
Wis.  387, 119  ]Sr.  W.  102 ;  Marshall  v.  0.  B.  <&  W.  R.  Co.  125 
Wis.  96, 103  K.  W.  249 ;  Sarles  v.  C,  M.  &  Si.  P.  R.  Co.  138 
Wis.  498, 120  N.  W.  232. 

The  rule  discusvsed  does  not  admit  of  any  exception,  espe- 
cially as  regards  tracks  in  a  railroad  yard,  to  fit  the  variant 
notions  of  travelers  as  to  whether  a  car  or  train  is  in  dangerous 
proximity,  since  the  track  is  to  be  regarded  as  notice  that  one 
is  liable  to  pass  in  either  direction  at  any  time.  So  before 
stepping  upon  the  track  one  must  look  and  listen  for  a  coming 
train,  if  there  is  opportunity  to  do  so,  and  proceed  when  in- 
formed by  his  senses  that  there  is  none  dangerously  near. 
Guhl  V.  Whitcomh,  109  Wis.  69,  85  K  W.  142. 

The  court  refused  to  follow  Wao'd  v.  C,  St.  P.,  M.  £  0.  R. 


160         SUPREME  COURT  OF  WISCONSIN.     [Oct. 


White  v.  Minneapolis,  St  P.  A  8.  a  M.  R.  Co.  147  Wis.  141. 


Co.  86  Wis.  601,  66  K  W.  771,.  very  soon  after  it  waa  written, 
holding  that  a  railroad  track  is  such  a  striking  admonition  of 
danger, — a  proclamation  of  probable  momentary  peril, — that 
one  must  properly  perform  the  acts  of  looking  and  listening, 
or  bear  the  consequences  of  his  want  of  care  in  the  matter,  or 
of  such  want  of  care  and  like  fault  of  the  railway  company 
concurring.     McKinney  v.  C.  <&  N.  W.  R.  Co.  87  Wis.  282, 
284,  68  N.  W.  386.     In  fact,  the  rule  discussed  excludes  the 
idea  that  one  can  step  upon  a  railway  track,  under  any  legiti- 
mate inference  that  it  is  safe  to  do  bo,  without  first  perform- 
ing the  duty  to  look  and  listen  and  see  and  hear  those  things 
which  one  so  circumstanced  might  well  see  and  hear  by  vigi- 
lant effort  to  that  end.     Schlimgen  v.  C,  M.  &  8i.  P.  R.  Co. 
90  Wis.  186,  193,  62  K  W.  1046 ;  Nolan  v.  M.,  L.  8.  <6  W. 
R.  Co.  91  Wis.  16,  26,  64  N.  W.  319.     Even  such  a  persuasive 
circumstance  as  gates  being  raised  where  such  exist  and  are 
customarily  let  down  to  bar  the  way  to  the  track  when  a  train 
is  about  to  pass,  has  been  held  not  to  excuse  a  traveler  on  foot 
from  using,  efficiently,  his  own  faculties  to  discern  whether 
the  track  is  clear  before  entering  upon  it     White  v.  C.  & 
N.  W.  R.  Co.  102  Wis.  489,  78  K  W.  686 ;  Waiters  v.  C,  M. 
&  Si.  P.  R.  Co.  104  Wis.  261,  80  K  W.  461.     Emphasi2ang 
this,  the  Illinois  court  remarked  that,  not  only  must  the  duty 
to  look  and  listen  before  entering  upon  a  railroad  track  be 
performed  but  it  must  be  performed  attentively  with  intention 
to  discover  imminence  of  danger  if  it  exists,  and  that  it  must 
be  presumed  one  so  circumstanced  could  have  seen  or  heard, 
had  he  looked  or  listened,  that  which  was  in  plain  sight  or 
hearing,  and  which  others  no  better  situated  in  respect  to  the 
matter,  saw  or  heard.     Wabash  R.  Co.  v.  SmiUie,  97  HI. 
App.  7. 

The  stated  principles  have  become  so  firmly  established  in 
the  unwritten  law, — as  will  be  observed  by  the  many  illustra- 
tive cases  cited,  to  which  many  more  might  be  added, — ^that 
they  are  not  open  to  question  except  so  far  as  varied  by  stat- 
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ute.  Hence  we  may  well  rest  them  for  the  case  without  elab- 
oration^ diacuflsion,  or  quotations  from  precedents.  The  prin- 
ciples are  not  matters  of  mere  remedy  or  procedure  and  so 
open  to  change  retroactively.  They  appertain  to  the  ri^t 
itself.  They  must  be  satisfied,  in  a  situation  as  here,  in  favor 
of  the  plaintiff  or  there  is  no  established  cause  of  action.  So 
the  law  eTristing  at  the  time  of  the  happening  of  an  injury, 
determines  the  right  That  cannot  be  added  to  or  taken  from 
by  legislation.  Clemans  v.  C,  8t.  P.,  M.  <fe  0.  R.  Co.  137 
Wis.  387,  400,  119  N.  W.  102 ;  Keeley  v.  G.^  N.  B.  Co.  139 
Wis.  448,  464,  121  N.  W.  167;  Quinn  v.  C.,M.  &  St  P.  R. 
Co.  141  Wis.  497,  498, 124  N.  W.  663. 

The  alleged  cause  of  action  here,  we  must  observe,  in  con- 
nection with  what  has  been  said,  happened  prior  to  the  pas- 
sage of  ch.  332,  Laws  of  1909,  and  ch.  663,  Laws  of  1911, 
chajiging  somewhat  the  essentials  of  the  right,  in  certain  cir- 
cumstances, appertaining  to  injuries  to  travelers  on  highway 
crossings  of  railway  tracks.  As  regards  any  accident  since 
the  enactment  of  the  statutes  and  within  their  purview,  the 
rules  stated  here  must  yield  to  the  written  law. 

Now,  it  would  seem  that  a  mere  reading  of  the  statement  of 
facts  in  this  case,  in  connection  with  the  legal  principles  men- 
tioned, can  lead  to  but  one  conclusion.  The  locus  in  quo  was 
in  a  railroad  yard  and  the  particular  track  was  designed  for 
yard  use.  So  the  rule  applies  with  superlative  significance 
that  the  deceased  should  have  apprehended  that  a  train  might 
approach  the  crossing  from  either  direction  at  any  time,  re- 
gardless of  anything  which  had  occurred,  indicated  by  the  evi- 
dence. The  previous  occurrences  should  rather  have  put  him 
on  the  alert  than  otherwise. 

If  the  deceased  was  diverted  from  paying  attention  in  tho 
direction  from  which  the  car  was  approaching,  by  his  being 
intent  upon  observing  when  the  south-bound  train  cleared  the 
crossing  so  he  could  proceed,  and  that  was  what  caused  his 
failure  to  observe  the  danger,  or  his  being  absorbed  in  the 
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thoiight  of  reaching  the  postoffice  before  closing  time,  cauacd 
the  difficulty,  neither  excuses  him  for  failure  to  discover  the 
danger,  if  it  was  in  plain  si^t,  as  we  have  seen.  If  he  failed 
to  look  to  the  soath  before  entering  upon  the  track,  then  he 
was  fatally  at  fault.  As  it  is  understood  here,  counsel  for  re- 
spondent make  no  claim  contrary  to  these  observations.  They 
predicate  their  case  on  the  theory  that  the  deceased  did  look  in 
the  direction  of  the  coming  car  before  stepping  upon  the  tracks 
but  did  not  see  it  and  could  not  do  so  because  of  darkness ;  and 
that  he  could  not  hear  the  car  because  of  noise  made  by  the 
passing  train. 

That  he  could  not  hear  the  approaching  car  may  be  readily 
conceded^  Certainly  the  jury  were  warranted  in  so  finding. 
But  were  they  warranted  in  finding  that  deceased  seasonably 
performed  the  duty  to  look,  and  was  unable  to  see  the  car  be- 
cause of  darkness  ? 

The  proximity  of  the  thousand  candle  power  li^t  which 
was  only  a  little  over  one  hundred  feet  away  and  entire  ab- 
sence of  interferences  and  the  whole  physical  situation,  show 
with  mathematical  certainty  that  there  was  ample  opportu- 
nity for  deceased  to  seasonably  have  seen  the  car  before  he  en- 
tered upon  the  track.  So  the  rule  applies  that  he  was  bound 
to  see  it,  and  avoid  it  or  not  at  his  peril.  That  is  reinforced 
by  the  undisputed  fact  that  several  witnesses,  including  his- 
wife,  saw  the  approaching  car,  rendering  applicable  the  rule 
stated,  that  the  particular  person  must  be  conclusively  pre- 
sumed to  have  seen  the  car  if  he  looked  in  the  direction 
thereof,  since  it  was  plainly  visible  to  others  no  more  favor- 
ably situated  therefor  than  he  was.  Under  the  circumstances, 
had  he  survived  and  testified  on  the  trial  that  he  looked  south- 
erly on  the  track  before  stepping  upon  it  and  could  not  see 
the  car  approaching,  his  evidence  would  not  have  been  entitled 
to  credence. 

So,  when  we  examine  the  case  from  all  viewpoints,  we  are 
constrained  to  conclude  that  it  has  not  a  peg,  so  to  speak,  to 
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stand  on  as  to  the  question  of  whether,  at  the  close  of  the  evi- 
dence,  it  presented  a  jury  question.  The  court,  it  seems, 
should  have  taken  the  case  from  the  jury  on  the  motion  made 
in  defendant's  hehaK  for  a  directed  verdict  The  failure  to 
do  that,  in  effect,  judicially  informed  the  jury  that  there  was 
room  in  the  eridence  for  conflicting  reasonable  inferences  on 
the  question  of  contributory  negligence.  It  is  not  strange, 
under  such  circumstances,  that  they  resolved  the  doubt  in 
favor  of  plaintiff.  There  is  the  danger  of  practically  putting 
upon  the  jury  the  burden  of  deciding  the  judicial  question, — 
to  deal  with  a  case  as  involving  controverted  matters  of  fact, 
vital  to  the  ultimate  result,  when  the  evidence  plainly  will  not 
support  a  finding  other  than  one  way.  The  error  here  was 
primarily  an  error  of  law  attributable  to  the  court.  The  jury 
may  well  be  excused  for  deciding  that  the  weight  of  probabil- 
ities is  one  way  when  it  seems  to  the  judicial  mind  to  be  the 
other  way,  where  there  is  room  for  weighing  probabilities 
against  probabilities,  or  even  where  there  is  not,  if  the  attitude 
of  the  court  is  to  the  contrary.  True,  whether  there  is  such 
room  or  not,  is  often  a  very  serious  question,  and  in  such  a 
situation  it  is  quite  proper,  in  the  trial  jurisdiction,  to  lean 
toward  resolving  the  doubt  in  the  affirmative.  In  recognition 
of  that  and  the  better  facilities  the  trial  court  has  for  solving 
such  a  question,  the  rule  has  become  firmly  established  that  its 
dispositi<Hi  of  sr^h  a  matter  will  not  be  disturbed  here  unless, 
upon  the  record,  after  giving  due  heed  to  the  more  favorable 
opportunity  below  for  reaching  a  right  result,  it  appears  to  be 
clearly  wrong, — ^manifestly  wrong  as  has  sometimes  been  said 
to  indicate,  emphatically,  the  dignity  to  be  given  to  a  trial 
court's  decision.  It  is  considered  that  such  rule  is  well  sat- 
isfied in  this  case  in  favor  of  the  appellant. 

It  follows  from  what  has  been  said  that  the  trial  court 
erred  in  not  taking  the  case  from  ihe  jury  and  in  failing  to 
cure  that  mistake  by  changing  answers  in  the  special  verdict, 
in  response  to  appellant's  motion,  so  as  to  find  the  deceased  to 
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have  been  guilty  of  fatal  contributory  negligence.  That  ele- 
ment precluded  a  recovery  notwithstanding  the  finding  on 
ample  evidence  that  the  appellant  was  negligent  in  backing  the 
car  upon  the  crossing  as  it  did. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  of  the 
defendant 

SiXBSOKSB  and  EIebwin,  JJ.,  dissent. 


DfiiESSEiiy  Respondent,  vs.  IJbeabTi  Appellant 

October  4 — October  t4, 1911, 

Blander:  Damagee:  Malice:  Conditional  j^rivilepe. 

1.  Absence  of  express  malice  In  the  utterance  of  false  and  defama- 

tory words  Is  no  defense  as  against  compensatory  damages. 

2.  The  communication  of  a  report  In  response  to  a  request  by  one 

Interested  In  the  matter  Is  not  conditionally  privileged  If  de- 
famatory matter  Is  added  to  the  report  by  the  person  profess- 
ing to  repeat  It 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county :  Mabtin  L.  Lxjeck,  Circuit  Judge.     Affirmed. 

Both  parties  to  this  action  are  physicians,  the  plaintiff  re- 
siding at  Barton  and  the  defendant  at  West  Bend.  The 
defendant  had  been  the  family  physician  for  the  family  of 
E.  for  about  three  years  prior  to  November  24,  1908.  The 
plaintiff  located  at  Barton  as  a  practicing  physician  in  Sep- 
tember, 1908.  He  was  unmarried  and  had  his  office  and 
sleeping  rooms  in  the  residence  of  E.  The  complaint  charges 
that  the  defendant  uttered  words  intending  to  charge  and 
charging  the  plaintiff  with  having  been  guilty  of  the  crime  of 
adultery  with  the  wife  of  E. 

The  complaint  charges  that  the  defendant  spoke  to  E.,  say- 
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iiig  that  he  wanted  to  tell  E.  some  bad  news.  It  is  alleged  that 
he  thereafter  said  that  a  man  from  Barton  had  been  in  his 
office  and  had  told  him  (the  defendant)  that  the  plaintiff  was 
sleeping  with  the  wife  of  E.  while  E.  was  not  at  home.  The 
second  coimt  of  the  complaint  charges  that  substantially  these 
same  words  were  thereafter  uttered  by  the  defendant  in  the 
presence  of  E.  and  E.'s  wife. 

The  defendant  testified  that  at  the  request  of  E.  he  had  told 
him  that  a  patient  had  spoken  to  him  (the  defendant)  stating 
that  it  was  not  right  to  have  a  young  unmarried  man  have  the 
run  of  E.'s  house  while  E.  was  away  and  that  people  were 
taUdug  about  it. 

E.  testified  aa  follows : 

"I  met  Dr.  UrJcart  on  or  about  November  24th,  1908,  at 
about  7 :30  in  the  evening,  at  Gadow's  comer  in  the  village  of 
Barton.  I  said,  'Hello,  Doc/  He  said,  'Hello,  John,  just 
wait  a  minute,  I  will  go  in  the  house  and  come  right  out  and 
tell  you  some  bad  news.'  When  he  came  out  of  Gadow's,  I 
asked  him  what  the  news  was.  He  said,  'A  man  from  Barton 
was  in  my  office  and  told  me  Dr.  Driessel  is  sleeping  with  your 
wife  while  you  are  not  at  home.'  I  asked  him  to  come  over 
to  my  house  and  dress  my  finger.  We  went  over.  My  wife 
was  there.  I  told  the  doctor  to  tell  the  news  he  told  me  at 
Gadow's.  He  said :  'A  man  from  Barton  was  in  my  office  and 
told  me  you  were  sleeping  with  Dr,  Driessel  while  John  was 
not  at  home.'  That  he  told  the  man  not  to  speak  that  way  be- 
cause it  wasn't  so.  My  wife  asked  who  it  was  and  he  did  not 
answer." 

The  patient  of  the  defendant  who  had  spoken  with  him  re- 
garding the  plaintiff  testified  that  she  only  said  that  some  of 
the  people  of  Barton  liked  the  plaintiff  and  that  some  did  not 
becauae  he  was  an  unmarried  man,  and  that  this  statement  was 
made  in  response  to  a  question  from  the  defendant  as  to  how 
the  people  of  Barton  liked  the  plaintiff. 

The  jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  in  the  presence  and  hearing  of 
J.  E.  speak  of  and  concerning  the  plaintiff  substantially  the 
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words  alleged  in  the  first  cause  of  action  alleged  in  the  com- 
plaint?    A.  Tee. 

"(2)  If  you  answer  the  first  question  ^es/  then  answer 
this  question :  Did  said  words  impute  to  plaintiff  the  crime  of 
adultery?     A.  Yes. 

"(3)  If  you  answer  the  first  question  TTes/  then  answer 
this  question :  Were  said  words  spoken  in  response  to  a  request 
for  information  made  by  J.  E.  ?     A.  Yes. 

"(4)  If  you  answer  the  first  question  TTes/  then  answer 
this  question:  Were  said  words  spoken  with  actual  malice? 
A.  No. 

"(5)  Did  the  defendant  in  the  presence  and  hearing  of 
J.  £.  and  T.  E.  [wife  of  E.]  speak  of  and  concerning  the 
plaintiff  substantially  the  words  alleged  in  the  second  cause  of 
action  alleged  in  the  complaint  ?     A.  Yes. 

"(6)  If  you  answer  the  fifth  question  ^Yes/  then  answer 
this  question :  Did  said  words  impute  to  the  plaintiff  the  crime 
of  adultery  ?     A.  Yes. 

"(7)  If  you  answer  the  fifth  question  Tes/  then  answer 
this  question:  Were  said  words  spoken  with  actual  malice? 
A.  No. 

"(8)  If  you  answer  either  or  both  of  questions  number  1 
and  5  'Yes/  then  answer  this  question :  What  sum  of  money 
will  compensate  the  plaintiff  for  the  actual  damages  suffered 
in  consequence  of  the  speaking  of  said  words  ?     A.  $760. 

"(9)  If  you  answer  either  or  both  of  questions  number  4 
and  7  'Yes/  then  answer  this  question :  What  sum  of  money 
do  you  assess  against  the  defendant  for  exemplary  damages  ? 
A.  Nothing." 

The  court  denied  a  motion  for  judgment  for  the  defendant 
on  the  verdict.  This  is  an  appeal  from  the  judgment  on  the 
verdict  for  the  plaintiff. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Kuechenmeister  &  Barney,  attorneys,  and  E.  W.  Sawyer,  of 
counsel,  and  for  the  respondent  on  that  of  O'Meara  <fe 
O'Meara. 

SiBBECKEB,  J.  It  is  the  claim  of  the  defendant  that  the 
court  improperly  awarded  plaintiff  judgment  on  the  verdict 
because  the  jury  found  by  the  special  verdict  that  he  was  not 
actuated  by  express  malice  in  speaking  the  words  and  that 
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they  were  spoken  in  response  to  a  request  for  information  by 
another  who  had  an  interest  therein.  The  absence  of  express 
malice,  if  the  charge  was  falsely  uttered,  affords  no  justifica- 
tion against  compensatory  damages.  As  stated  in  Beed  v. 
Keith,  99  Wis.  672,  75  N.  W.  392 : 

"In  absence  of  proof  of  express  malice,  or  of  facts  and  cir- 
cumstances from  which  malice  is  justly  inferable,  the  recov- 
ery must  be  limited  to  compensatory  damages,  or  such  as 
would  be  a  fair  recompense  for  injury  to  plaintiff's  feelings, 
to  his  reputation,  etc." 

The  defendant  in  his  pleading  and  as  a  witness  denied  that 
he  uttered  the  words  concerning  the  plaintiff  as  charged  in  the 
•complaint,  which  imputed  to  the  plaintiff  the  commission  of 
a  criminal  offense.  The  jury  found  that  he  did  utter  them  as 
all^;ed  and  that  he  so  uttered  them  in  response  to  a  request 
for  information  by  one  E.,  who  had  an  interest  in  the  matter. 
In  the  light  of  the  pleading,  the  evidence,  and  the  verdict,  it  is 
established  that  the  jury  found  that  the  defendant  was  guilty 
of  communicating  to  E.  an  alleged  report  concerning  him  and 
his  family  which  contained  defamatory  statements  concerning 
the  plaintiff,  and  that  such  defamatory  matter  was  added  by 
the  defendant.  This  finding  is  fully  sustained  by  the  evi- 
dence in  the  case.  Under  this  state  of  the  facts  the  defendant 
is  liable  for  the  communication  made  by  him  to  E.  at  E.'s  re- 
quest. A  communication,  based  on  a  report,  to  be  condition- 
ally privileged  must  contain  only  what  actually  happened ;  and 
hence  any  matter  added  by  the  defendant  in  making  the  com- 
munication, as  he  avers,  which  was  defamatory  of  the  plaint- 
iff, was  not  privileged.  As  stated  by  the  trial  court  in  its 
opinion  on  this  question:  "His  claim  [defendant's]  is  that  he 
heard  other  statements,  not  of  a  slanderous  nature,  and  that 
those  were  what  he  repeated.  The  jury  found  against  the  de- 
fendant upon  that  question.  .  .  ."  Upon  the  issues  raised  and 
the  verdict  rendered  the  court  properly  awarded  plaintiff 
judgment  for  the  recovery  of  the  compensatory  damages. 

By  the  Court.-— Judgment  affirmed. 
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DoREf  Appellant;  vs.  Glbnn  Rock  Mutebal  Spbotg  Cok-- 

PANT)  Respondent 

Octoher  4 — October  24, 1911. 

Ma$ter  and  iervant:  Contract  of  employment:  Ju9tification  for  Ieao> 
ing:  Right  to  commissions:  When  payable:  Construction  of 
contracts. 

1.  Refusal  of  an  employer  to  pay  commlBsions  when  due  JuBtlflea 

the  employee  in  leaving  the  employment. 

2.  Under  a  contract  of  employment  "at  a  salary  of  $75  [|900],  and 

commission  of  ten  per  cent,  on  all  sales,  to  be  paid  in  twelve 
equal  and  monthly  instalments  at  the  end  of  each  and  every 
month,"  both  salary  and  commissions  were  payable  monthly. 

3.  Under  a  contract  by  which  plaintiff  was  to  have  charge  of  de- 

fendant's bottling  plant  and  be  general  manager  thereof  and 
was  to  have  a  commission  on  "all  sales/'  plaintiff  was  entitled 
to  commissions  not  merely  on  sales  made  by  him  personally,, 
but  upon  all  sales  made  by  defendant  through  whatever  agency 
employed. 

4.  A  contract  should  be  so  construed  as  to  give  effect  to  every  word 

therein,  if  the  writing  will  reasonably  bear  such  a  construc- 
tion. 

Appeal  from  a  judgment  of  the  county  court  of  Waukesha 
county :  M.  S.  Geiswold,  Judge.     Reversed. 

This  action  was  brought  to  recover  commissions  alleged  to 
be  due  the  plaintiff  under  the  following  contract : 

"This  agreement  made  in  duplicate  this  11th  day  of  June, 
1906,  between  the  Glenn  Rock  Mineral  Spring  Company,  a 
corporation,  party  of  the  first  part,  and  Paul  O.  Dore,  of  Wau- 
kesha, Wisconsin,  party  of  the  second  part, 

"Witnesseth :  That  tiie  party  of  the  second  part  is  to  have 
charge  of  the  bottling  plant  of  said  corporation,  situated  in 
the  city  of  Waukesha,  Wisconsin,  and  to  be  general  manager 
thereof. 

"The  party  of  the  first  part,  its  successors  or  assigns,  hereby 
agree  to  hire  and  employ  the  said  Dore  for  the  term  of  one 
year  from  the  18th  day  of  June,  1906,  at  a  salary  of  $76,  and 
commission  of  10  per  cent  on  all  sales,  to  be  paid  in  twelve 
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equal  and  monthly  instalments  at  the  end  of  each  and  every 
month  during  the  said  year.'' 

The  plaintiff  entered  the  service  of  the  defendant  under  the 
above  contract  on  the  18th  day  of  June,  1906,  and  continued 
said  employment  until  on  or  about  March  1,  1907,  and  quit 
the  service  at  the  last  named  date  for  the  reason  that  defend- 
ant refused  to  pay  commissions  alleged  to  be  due  at  that  date. 
It  is  admitted  that  $75  salary  named  in  the  contract  is  an 
error,  and  that  the  amount  should  be  $900,  or  $75  per  month. 
Defendant  set  up  several  defenses  and  also  a  counterclaim  al- 
leging incompetency  and  want  of  skill  on  the  part  of  plaintiff. 

The  court  found : 

That  plaintiff  entered  into  the  contract  above  referred  to. 

That  by  the  contract  plaintiff  was  to  have  $75  a  month  and 
that  said  salary  of  $75  a  month  has  been  paid* 

^'That  while  in  the  defendant's  employ,  through  his  efforts 
on  the  road  and  otherwise,  the  plaintiff  solicited  sales  of  water 
for  defendant  company ;  he  received  money  from  the  defend- 
ant from  time  to  time  to  meet  and  cover  expenses ;  he  received 
in  all  during  the  period  that  he  was  in  such  employ  to  meet 
and  cover  expenses  about  $350,  but  the  plaintiff  never  kept  or 
rendered  an  itemized  account  of  his  expenses,  and  is  in  fact 
unable  to  state  such  amount  with  any  minuteness,  but,  never- 
theless, it  does  not  appear  that  he  was  called  upon  to  keep  or 
render  such  itemized  account  of  expenses,  but  payments  were 
made  to  him  right  along  by  the  defendant  to  use  on  expense 
account,  and  the  defendant  company,  it  appears  to  the  court, 
was  derelict  itself  in  not  exacting  from  time  to  time  itemized 
statement  of  expenses,  if  the  company  desired  to  protect  itself 
in  that  respect;  and  I  therefore  find  that  not  anything  should 
herein  be  allowed  as  the  counterclaim  in  favor  of  the  defend- 
ant and  against  the  plaintiff  on  account  of  moneys  paid  on 
such  expense  account. 

"That  the  aggregate  of  all  sales  of  water  of  defendant  com- 
pany while  the  plaintiff  was  in  the  defendant's  employ  amount 
to  the  sum  as  stated  in  the  complaint,  that  is  about  $5,110, 
and  ten  per  cent,  commission  thereon  is  $511,  and  such  sum 
with  interest  added  would  be  and  is  the  sum  the  plaintiff  would 
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be  entitled  to  recover  herein  for  earnings  as  due  him  on  account 
of  commissions  when  he  quit  the  defendant's  employ  in  case 
he  was  entitled  to  recover  at  all  in  this  action,  and  in  case  he 
was  entitled  to  recover  on  all  sales ;  said  aggregate  amount  of 
sales  includes,  however,  $963  of  sales  made  to  J.  J.  Wise,  or 
to  parties  through  Wise  of  Minneapolis,  which  defendant  com- 
pany claims  to  have  been  made  under  its  own  individual  ar- 
rangement with  Wise,  and  ten  per  cent,  of  said  $963  would 
be  $96.30,  which  deducted  from  $511  would  leave  $414.70 
due  the  plaintiff,  if  the  plaintiff  were  entitled  to  recover  on  all 
sales,  deducting  said  sales  to  or  through  Wise. 

"That  there  is  in  this  case  under  all  the  evidence  no  war- 
ranty as  to  plaintiff's  competency  or  skill,  and  the  counter- 
claim herein  for  damages  on  account  of  plaintiff's  want  of 
competency  or  want  of  skill  is  not  sustained  by  the  evidence, 
in  the  opinion  of  the  court,  that  the  plaintiff  did  not  possess  or 
exercise  reasonable  competency  and  skill  in  the  matter  of  his 
services  so  far  as  his  efforts  are  concerned  in  selling  water  for 
the  defendant  company. 

"That  there  was  no  settlement  made  at  any  time  between 
the  parties  herein  which  would  preclude  or  estop  the  plaintiff 
from  his  right  to  recover  herein  for  his  commissions  on  sales 
of  water  were  he  on  other  grounds  entitled  to  recover.'* 

And  as  conclusions  of  law  the  court  found : 

"That  the  contract  for  the  employment  of  the  plaintiff  here- 
in by  the  defendant,  is  to  be  construed  as  an  entire  contract 
for  the  term  of  one  year's  services  with  the  salary  of  $75  a 
month,  payable  monthly ;  and  that  as  to  commissions  on  sales 
such  commissions  were  only  to  be  paid  and  would  become  due 
on  the  expiration  of  the  year  and  would  not  be  due  until  that 
time  and  were  none  of  them  due  when  the  plaintiff  quit  the 
service  of  the  defendant  company,  and  upon  the  findings  here- 
inbefore made  that  he  quit  and  abandoned  said  services  with- 
out justifiable  cause,  the  plaintiff  is  not  entitled  to  recover  in 
this  action,  and  his  complaint  herein  should  be  dismissed  with 
judgment  for  costs  and  disbursements  in  favor  of  the  defend- 
ant." 

Judgment  was  entered  for  defendant,  from  which  this  ap- 
peal was  taken. 

0.  Holmes  Davinerj  for  the  appellant. 
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For  the  respondent  there  was  a  brief  signed  by  Clasen  & 
Walsh,  and  oral  argament  by  E*  D.  Walsh. 

Kebwin,  J.  The  only  questions  involved  are  whether  the 
commissions  were  payable  monthly  under  the  contract,  and 
the  amount  of  recovery.  If  conmiissions  were  due  monthly, 
then  the  plaintiff  was  entitled  to  payment  when  he  demanded, 
at  the  end  of  each  month,  and  refusal  of  defendant  to  pay  was 
sufficient  cause  to  justify  plaintiff  leaving  the  employment 
La  Coursier  v.  BusseU,  82  Wis.  265,  52  N.  W.  176 ;  Jvng  B. 
Co.  V.  Konrad,  137  Wis.  107, 118  N.  W.  648 ;  Tilton  v.  /.  L. 
Gates  L.  Co.  140  Wis.  197, 121  K  W.  331. 

The  contract  is  not  as  plain  as  it  might  be.  It  provides  for 
payment  of  ^'commission  of  ten  per  cent  on  all  sales,  to  be  paid 
in  twelve  equal  and  monthly  instalments  at  the  end  of  each 
and  every  month  during  the  said  year."  The  argument  is  made 
that  there  could  not  be  twelve  equal  payments  if  the  commission 
were  to  be  paid  monthly,  since  the  amount  of  monthly  sales  in 
contemplation  of  the  parties  at  the  time  the  contract  was  made 
would  vary  materially  during  the  year,  hence  the  agreement 
to  pay  in  equal  monthly  instalments  must  have  been  intended 
to  refer  only  to  salary.  But  with  this  construction  the  word 
'Monthly''  is  mere  surplusage,  since  twelve  equal  instalments 
payable  at  the  end  of  each  month  necessarily  means  twelve 
instalments  of  $75  each,  payable  monthly.  But  in  order 
to  arrive  at  the  intention  of  the  parties,  which  is  the  im- 
portant idea  to  be  kept  in  mind  in  the  construction  of  con- 
tracts, every  word  in  the  contract  should  be  given  effect  and 
not  be  rejected,  if  the  writing  will  reasonably  bear  such  con- 
struction. Harrington  v.  Smith,  28  Wis.  43.  Now;  it  seems 
plain  from  the  context  that  the  parties  had  in  mind  the  fixing 
of  a  time  by  the  terms  of  the  contract  for  the  payment  of  the 
commissions  as  well  as  the  salary :  ''At  a  salary  of  $900,  and 
commission  of  ten  per  cent  on  all  sales,  to  be  paid  in  twelve 
equal  and  monthly  instalments  at  the  end  of  each  and  every 
Vol.147  — 11 
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month  during  the  said  jear.'^  Twelve  equal  instalments  at 
the  end  of  each  and  every  month  makes  definite  the  salary  part 
of  the  contract,  and  twelve  monthly  instalments  makes  equally 
definite  the  payment  of  commissions  monthly.  This  construc- 
tion gives  force  and  effect  to  the  word  '^monthly,"  while  the 
construction  contended  for  by  the  respondent  would  leave  it 
mere  surplusage.  We  conclude  that  salary  and  commissions 
were  payable  monthly. 

Bespondent  invokes  the  rule  of  practical  construction,  and 
says  that  no  demand  for  payment  of  commissions  was  made 
by  plaintiff.  This  argument  cannot  avail  the  respondent,  be- 
cause the  plaintiff  testified  that  he  made  monthly  demands  and 
always  insisted  that  the  commissions  were  payable  monthly. 
This  is  denied,  however,  by  defendant,  and  no  finding  is  made 
upon  the  question  by  the  court  below.  The  evidence  appears 
to  preponderate  in  favor  of  the  plaintiff  upon  this  point. 

The  conclusion  that  the  plaintiff,  if  entitled  to  recover,  can 
only  recover  $414.70,  and  not  $511,  cannot  be  sustained. 
The  plaintiff  was  entitled  to  his  commissions  on  the  $963  sale 
made  to  or  through  Wise,  referred  to  in  the  findings.  Under 
the  contract  the  plaintiff  was  to  have  a  commission  on  ^'aU 
sales,"  not  on  sales  made  by  him  personally,  but  on  all  sales 
made  by  the  defendant,  through  whatever  agency  employed. 
By  the  contract  the  plaintiff  was  to  have  charge  of  the  bottling 
plant  and  be  general  manager  thereof.  The  Wise  sale,  there- 
fore, was  covered  by  the  plaintiff's  contract  and  he  was  en- 
titled to  commissions  thereon. 

It  follows,  therefore,  that  the  plaintiff  is  entitled  to  judg- 
ment for  $611  and  interest  thereon  from  March  1, 1907. 

By  the  Court, — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  enter  judgment  for  plaintiff  for 
$611  and  interest  from  March  1,  1907, 
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NsLsoNy  Appellant^  vs.  City  of  Waukesha,  Bespondenl 

Oetoher  4 — October  S4, 1911. 

Municipal  corporations:  Street  improvementi:  Bpeeial  a»9e9$nienU: 
Remedy  }>y  appeal  exclusive:  Xquitaltle  issues,  hov)  tried:  Judg- 
ment, 

1.  The  appeal  from  the  final  determination  of  the  common  council^ 

provided  for  In  aecs.  925—184  and  925 — 185,  Stats.  (1898),  is  the 
excluBlye  remedy  of  a  lotowner  affected  hy  a  street  improve- 
ment  for  any  grievance,  legal  or  equitable,  which  he  may  have 
by  reason  of  the  making  of  such  improvement. 

2.  The  provision  in  sec.  925 — 184,  Stats.  (1898),  that  *^iuch  appeal 

shall  be  taken,  tried  and  determined  ...  in  like  manner  as  in 
case  of  appeals  from  the  disallowance  of  claims,"  etc.,  does  not 
mean  that  equitable  issues  are  triable  by  a  jury,  even  though 
the  legal  claims  mentioned  are  so  triable. 
a.  Where,  in  an  equitable  action  to  set  aside  a  special  assessment 
for  a  street  improvement,  the  failure  to  proceed  by  appeal  wa» 
pleaded  in  the  answer,  but  it  was  conceded  that  the  amount 
assessed  exceeded  the  actual  cost  of  the  improvement  and  de- 
fendant tendered  Judgment  restraining  the  issuance  of  assess- 
ment certificates  in  excess  of  the  amount  ratably  chargeable  to 
plaintiff's  land,  the  denial  by  the  court  of  any  further  relief 
was  proper. 

Appeal  from  a  judgment  of  the  circuit  court  for  Waukesha 
•ounty ;  Mabtih  L.  Luicx,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  F.  H.  Tichenor,  at- 
torney, and  Tvllar  <&  Lochney,  of  counsel,  and  oral  argument 
by  Mr.  Tichenor. 

E.  D.  Welsh,  iixt  the  respondent 

TiMUK,  J.  This  is  a  suit  in  equity  by  the  owner  of  real 
estate  abutting  on  the  street,  against  the  city  alone,  for  a  de- 
cree declaring  void  a  special  assessment  for  street  paving  and 
to  enjoin  the  city,  its  officials,  servants,  and  employees, 
(1)  from  issuing  any  certificate  of  benefits  against  the  plaint- 
iffs real  property;  (2)  from  issuing  any  bonds  on  any  such 
certificates;   (3)   from  levying  any  taxes  to  pay  for  such 
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certificates  or  bondB;  (4)  from  enforcing  the  collection  of 
such  taxes.  The  legal  conclusion  that  no  valid  or  legal  as- 
sessment of  benefits  or  damages  was  made  is  followed  by  aver- 
ments that  no  damages  of  any  kind  were  allowed  to  the  plaint- 
iff or  his  land^  which  lies  much  below  the  level  of  the  new 
pavement  and  will  be  damaged,  not  benefited,  by  the  pave- 
ment. Also  that  large  and  valuable  tracts  of  land  which  did 
'  not  front  on  the  improvement  but  which  were  actually  bene- 
fited thereby  had  no  part  of  the  cost  of  the  improvement 
charged  up  against  them;  also  that  only  the  property  fronting 
on  the  improvement  was  assessed  for  benefits.  Further,  the 
■authorities  did  not  consider,  in  TrmVing  the  assessment,  whether 
there  was  in  front  of  the  property  assessed  a  cut  or  fill  below 
or  above  the  natural  surface  of  the  ground,  nor  any  other  fact 
or  thing  than  the  amount  of  frontage  of  the  plaintiff's  prop- 
erty on  that  part  of  the  street  improved.  That  the  sum  as- 
sessed for  benefits  exceeds  the  cost  of  making  the  improve- 
ment in  question  to  this  extent,  namely,  that  plaintiff's  pro- 
portion of  such  cost  would  be  only  $685.85,  whereas  he  is 
assessed  for  $731.  There  is  also  an  averment  upon  informa- 
tion and  belief  that  there  has  not  been  nor  is  there  any  legally 
established  grade  of  the  street  in  question,  and  the  paving, 
etc.,  will  not  be  placed  upon  a  legally  established  grade.  By 
amendment  of  the  answer  the  defendant  pleaded  the  failure 
of  the  plaintiff  to  appeal  from  the  award  of  benefits  and  dam- 
ages as  provided  by  sees.  925 — 184  and  925 — 185,  Stats. 
(1898),  and  tendered  a  reduction  of  the  assessment  from 
$731  to  $643.74,  with  an  offer  to  permit  plaintiff  to  take 
judgment,  with  costs,  enjoining  the  issue  of  assessment  cer- 
tificates or  improvement  bonds  in  excess  of  $643.74.  At  the 
trial,  before  any  witness  was  called,  both  parties  stipulated  as 
follows : 

"It  is  further  conceded  by  counsel  for  both  plaintiff  and 
defendant  that  the  amount  of  $643.74  as  made  by  the  defend- 
ant city  in  its  offer  of  judgment  is  the  correct  amount  ratably 
assessable  against  the  plaintiff's  property  for  the  expense  of 
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the  improvement  mentioned  in  the  complaint,  based  upon  the 
determination  of  the  common  council  as  to  benefits." 

The  plaintiff  then  offered  a  witness,  whereupon  defendant 
objected  to  the  reception  of  any  evidence  under  the  complaint 
for  the  reason  that  facts  sufficient  to  constitute  a  cause  of  ac- 
tion were  not  stated  therein,  and  further  because  the  court  had 
no  jurisdiction  of  the  cause.     The  court  ruled: 

"The  objection  is  sustained.  The  objection  is  construed 
by  the  court  as  applying  to  all  of  the  complaint  except  that 
part  thereof  which  entitled  the  plaintiff  to  judgment  by  virtue 
of  the  tender  and  admissions  made  in  open  court.  .  .  ." 

"Judgment  is  ordered  in  favor  of  tibe  plaintiff,  and  that  the 
city  be  enjoined  from  issuing  a  certificate  against  this  prop- 
erty for  any  sum  in  excess  of  $643.74,  and  that  the  plaintiff 
have  costs  and  disbursements  up  to  the  time  of  making  the 
offer  of  judgment." 

Ko  point  is  made  regarding  the  regularity  of  this  offer  of 
judgment.  If  we  assiime  as  most  favorable  to  appellant  that 
the  complaint  stated  a  cause  of  action  for  some  relief  addi- 
tional to  that  granted,  the  plaintiff  must  seek  that  relief  by 
appeal  from  the  assessment  of  benefits  and  damages,  wherein 
his  ri^ts,  legal  and  equitable,  may  be  protected  and  all  his 
grievances,  legal  or  equitable,  redressed.  The  words  "for  the 
redress  of  any  grievance  he  may  have"  in  a  remedial  statute 
cannot  be  given  any  narrower  scope.  Newton  v,  Superior, 
146  Wis.  808, 130  K  W.  242 ;  Northern  Pac.  R,  Co.  v.  Doug- 
las Co.  145  Wis.  288,  130  N.  W.  246.  These  cases  were  re- 
cently decided  and  received  much  consideration  and  must  be 
considered  decisive  of  the  question  there  presented.  It  is 
however  suggested  that  Hardy  v.  Wavkesha,  146  Wis.  277, 
131  TS.  W.  352,  was  a  case  since  arising  in  which  the  rule 
announced  in  the  Newton  Case  was  not  applied.  We  think 
the  case  of  Hardy  v.  Waukesha,  supra,  did  not  present  this 
question. 

It  is  further  argued  that  sec.  925 — 185,  Stats.  (1898), 
ought  not  to  have  the  same  construction  given  to  the  similar 
statute  considered  in  the  Newton  Case  because  it  is  provided  in 
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sec  925 — 184  that  an  appeal  "shall  be  taken,  tried  and  deter- 
mined ...  in  like  manner  as  in  case  of  appeals  from  the 
disallowance  of  claims  under  this  chapter."  But  the  words 
"in  like  manner"  cannot  be  taken  to  mean  that  equitable  is- 
sues shall  be  tried  to  a  jury  merely  because  the  legal  claims 
and  demands  there  mentioned  are  so  triable.  It  is  not  new  in 
this  court  that  on  appeal  from  an  inferior  tribunal  an  amend- 
ment may  be  allowed  presenting  issues  connected  with  the 
same  subject  but  not  triable  below.  State  v.  Preston,  34  Wis. 
676 ;  Heath  v.  Heath,  31  Wis.  223.  The  ruling  of  the  court 
so  far  as  it  dismissed  the  plaintifPs  complaint  was  therefore 
correct  and  must  be  affirmed.  As  regards  the  judgment  en- 
tered upon  stipulation  the  respondent  cannot  and  does  not 
complain  of  it  and  the  appellant  is  in  no  manner  aggrieved 
thereby. 
By  the  Court. — Judgment  affirmed. 


LBONAja)  Sbsd  CoMPAinr,  Respondent,  vs.  Cbaby  Caknino 

CoMPAirr,  Appellant 

October  S— October  tf,  1911. 

Sales:  Seeds:  Refusal  to  warrant  description:  Exemption  from  Ua- 

bility, 

1.  One  seUlng  an  article  under  a  designated  name  may  Xsf  his  con- 

tract of  sale  relieve  bimself  from  liability  In  case  the  article 
delivered  does  not  answer  the  description  contained  in  the 
contract. 

2.  Thus,  where  a  contract  for  the  sale  of  "Advancer"  peas  provided 

that  the  vendor  "does  not  give,  and  its  agents  and  employees 
are  forbidden  to  give,  any  warranty,  express  or  implied*  aa  to 
description,  quality,  productiveness,  or  any  other  matter,  of  any 
aeeds,  delivered  or  to  be  delivered  by  it,"  there  was  no  war^ 
ranty  as  to  description  of  the  peas  delivered. 
[3.  It  is  not  decided  that  if  the  vendor  acted  in  bad  faith  and  with 
the  intention  of  defrauding  the  vendee,  or  if  it  failed  to  exercise 
due  care  and  caution  in  selecting  the  seed,  the  vendee  would 
not  have  a  good  cause  of  action  for  the  resulting  damage.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Door 
comity :  S.  D.  Eastings^  Circuit  Judge.     Affirmed* 

On  Eebruarjr  14, 1908,  plaintiff  and  defendant  entered  into 
a  contract  whereby  the  plaintiff  agreed  to  sell  to  the  defendant 
certain  varieties  of  seed  peas.  Among  other  things  the  plaint- 
tiff  agreed  to  furnish  1,000  bushels  of  '^Advancer^'  peas,  and 
guaranteed  seventy-five  per  cent  delivery.  Such  peas  were  to 
be  grown  during  the  season  of  1908,  to  be  delivered  after 
harvest,  but  in  season  for  the  planting  trade  for  the  year  1909. 
A  quantity  of  peas  was  delivered  under  this  contract  to  the 
defendant,  it  giving  its  promissory  notes  in  payment  therefor 
aocording  to  the  terms  of  the  contract  The  peas  so  sold  were 
in  turn  sold  by  the  defendant  to  various  farmers  for  the  pur^ 
poee  of  planting,  and  under  contracts  by  virtue  of  which  the 
farmers  agreed  to  sell  the  peas  raised  from  such  seed  to  the 
•defendant  The  plaintiff  brought  action  upon  the  notes.  The 
defendant,  anuxig  other  things,  interposed  a  counterclaim 
netting  forth  that  the  peas  furnished  were  not  ^'Advancer" 
peaA ;  that  they  were  received  by  the  defendant  without  knowl- 
edge of  that  fact ;  that  there  was  no  means  of  discovering  that 
ihey  were  not  ''Advancer^'  peas  until  after  they  had  been 
sowed  and  the  seed  had  germinated,  and  that  as  soon  as  the 
defendant  discovered  that  the  peas  were  not  of  the  variety 
purchased  it  notified  plaintiff.  The  counterclaim  further  set 
forth  that  the  peas  were  mixed  with  other  different  varieties, 
making  it  impossible  to  harvest  them  without  a  mixture  of 
overripe  peas  of  varieties  other  than  "Advancer."  Facts  are 
pleaded  tending  to  show  damage,  and  judgment  is  asked  for 
the  amount  thereof.  On  the  trial  the  court  allowed  the  de- 
fendant to  amend  its  answer  by  setting  up  a  new  counterclaim 
for  the  purchase  price  of  the  peas. 

The  trial  court  held  that  the  peas  were  sold  without  war- 
ranty as  to  quality  or  description,  and  directed  a  verdict  for 
the  plaintiff  for  the  amount  claimed,  less  $343.75.  The  peas 
were  shipped  from  Chicago  and  invoiced  on  the  basis  of  fifty- 
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eix  pounds  to  the  bushel.  The  court  held  that  the  defendant 
was  entitled  to  receive  sixty  pounds  per  bushel,  and  hence- 
made  the  foregoing  reduction.  From  a  judgment  in  plaint- 
iff's favor  defendant  appeals. 

W.  E.  Wagener,  attorney,  and  W.  L.  Evans,  of  counsel,  for 
the  appellant,  cited,  among  other  authorities,  24  Am-  &  Eng. 
Ency.  of  Law  (2d  ed.)  1157,  and  cases  cited;  Benjamin,. 
Sales  (6th  ed.)  §§  600,  602,  605;  Id.  p.  636;  SiillwelldB^ 
Mfg.  Co.  V.  Phelps,  130  U.  S.  520,  9  Sup.  Ct  601 ;  Cohrnir 
bian  I.  W.  <&  D.  D.  Co.  v.  Douglas,  84  Md.  44,  84  AtL  1118^ 
33  L.  R  A.  103,  57  Am.  St  Eep.  862 ;  Chanter  v.  Hopkins,. 
4  M.  &  W.  399,  404 ;  Beed  v.  BandqM,  29  N.  T.  358,  86  Am. 
Dec  305 ;  Bicketts  v.  Hays,  13  Ind.  181 ;  McConneU  v.  Jones,. 
19  Ind.  328;  30  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  129;. 
Nicoll  V.  Modem  8.  8.  Co.  143  Wis.  545,  128  N.  W.  72 ;. 
Jones  V.  Oeorge,  61  Tex.  345,  48  Am.  Eep.  280 ;  McCaa  v, 
Elam  D.  Co.  114  Ala.  74,  21  South.  479,  62  Am.  St  Rep.  88  •,. 
Wolcott,  J.  <e  Co.  V.  Mount,  36  N.  J.  Law,  262, 18  Am.  Eep- 
438. 
Henry  Chraass,  for  the  respondent 

Babnes,  J.  The  contract  for  the  sale  of  the  peas  contained 
the  following  provision : 

'^It  is  also  understood  and  agreed  that  the  party  of  the  first 
part  [plaintiff]  does  not  give,  and  its  agents  and  employees 
are  forbidden  to  give,  any  warranty,  express  or  implied,  as  to 
description,  quality,  productiveness,  or  any  other  matter,  of 
any  seeds,  delivered  or  to  be  delivered  by  it,  and  that  it  is  not, 
and  will  not  be  in  any  way  responsible  for  the  crops.'' 

Counsel  for  the  appellant  admit  "that  plaintiff  is  freed  by^ 
the  terms  of  this  contract  from  all  liability  as  to  the  seed  in 
question  being  good  or  bad,  large  or  small,  jo-inkled  or  smooth,, 
black  or  white,  wormy  or  sound,  vital  or  dead."  But  counsel 
argue  that  the  peas  furnished  under  the  contract  must  be  of 
the  "Advancer"  variety,  and  that  plaintiff  was  not  relieved 
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by  its  contract  from  liability  for  damage  resulting  from  fur- 
nishing peas  other  than  ''Advancer^'  peas.  It  was  practically 
conceded  on  the  aigument  that  the  clause  quoted  was  intended 
to  exempt  the  plaintifP  from  such  liability  as  was  sought  to  be 
enforced  against  it  under  the  counterclaim  in  this  action. 
The  concession  was  advisedly  made.  The  peas  to  be  deliv- 
ered under  the  contract  were  described  therein  as  "Advancer^' 
peas.  But  the  contract  provided  that  no  warranty,  express  or 
implied,  was  given  that  the  peas  furnished  should  be  of  the 
description  named  therein.  If  a  dealer  in  seed  peas  can  ex- 
empt itself  from  liability  for  selling  bad,  wormy,  or  dead  peas 
to  a  grower,  no  good  reason  is  apparent  why  it  cannot  gp  fur- 
ther and  say  that  it  wiil  not  be  responsible  in  the  event  of  an 
intermixture  of  other  peas  with  the  variety  agreed  to  be  fur- 
nished. [Neither  of  the  parties  here  is  under  guardianship  or 
incompetent  to  contract  There  is  no  claim  that  the  contract 
signed  was  not  the  one  agreed  upon  or  that  both  parties  did 
not  fully  imderstand  what  they  were  agreeing  to.  Plaintiff 
plainly  imdertook  to  relieve  itself  from  liability  in  case  of 
intermixture,  and  defendant  agreed  that  it  should  be  relieved. 
It  is  not  claimed  that  the  contract  is  void  because  contrary  to 
public  law  or  to  public  policy,  and,  if  not,  effect  should  be 
given  to  it.  The  vendee  might  reject  and  refuse  to  receive 
the  peas  if  they  were  not  "Advancer"  peas,  or  it  might  well 
be  that,  in  the  event  of  the  shipment  being  made  in  bad  faith 
and  with  the  purpose  and  intention  of  committing  fraud  upon 
the  vendee,  an  action  for  damages  for  the  fraud  would  lie, 
but  we  have  no  such  case  before  us.  If  it  be  conceded  that 
the  contract  is  one-sided,  it  must  also  be  conceded  that  the 
parties  had  a  right  to  make  a  one-sided  contract  if  they  saw  fit. 
Counsel  for  appellant  cite  the  following  authorities  to  sus- 
tain the  contention  that,  notwithstanding  the  agreement  of  the 
parties,  there  was  a  warranty  that,  the  peas  sold  would  answer 
the  description  contained  in  the  contract,  or  in  any  event  that 
there  was  a  breach  of  a  condition  of  the  contract  by  the  failure 
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of  the  plaintiff  to  f umisli  the  thing  contracted  for :  Josling  v. 
Kingsfard,  13  C.  B.  n.  s.  447 ;  Columbian  I.  W.  £  D.  D.  Co. 
V.  Douglas,  84  MdL  44,  34  Atl.  1118,  33  L.  E.  A,  103 ;  Shep- 
herd V.  Kain,  5  B.  &  Aid.  240 ;  Allan  v.  Lake,  18  Q.  K  560 ; 
Wieler  v.  Schilizzi,  17  €•  B.  619.  Theae  cases  do  not  hold 
that  a  party  selling  an  article  under  a  designated  name  may 
not  relieve  himself  from  liability  in  his  contract  of  sale,  in  the 
event  that  the  article  delivered  does  not  answer  the  descrip- 
tion contained  in  the  contract  Some  veiy  general  language 
is  used  in  the  contracts  of  sale  involved  in  the  cases  cited,  and 
in  some  of  them  it  mi^t  well  be  construed  as  being  broad 
enough  to  extend  to  the  description  of  the  article,  but  in  none 
of  the  cases  has  it  been  so  construed.  These  cases  were  de- 
cided upon  the  Uieory  that  this  general  language  was  intended 
to  refer  to  the  quality  of  the  article  furnished  and  not  to  the 
description  of  the  article  itself.  In  Taylor  v.  Bullen,  6  Ezch. 
779,  where  an  article  was  sold  and  the  party  undertook  to  re- 
lieve himself  from  liability  in  his  contract  of  sale  by  stating 
that  he  would  not  be  liable  for  ^'any  defect  or  error  whatso- 
ever,''  it  was  held  that  the  word  ^'error''  was  broad  enough  to 
include  an  error  in  description  as  well  as  an  error  in  quality, 
and  that  there  was  no  liability  on  the  part  of  the  vendor,  even 
thou^  the  article  furnished  did  not  answer  the  description  of 
the  article  contracted  for. 

If  the  seller  expressly  refuses  to  warrant,  there  can  be  no 
excuse  for  raising  an  implied  warranty.  Eodrigues  ads.  Ha- 
bersham, 1  Speers  (S.  C.)  314;  Farr  v.  Oist,  1  Rich.  Law 
(S.  C.)  68 ;  FoMitleroy  v.  Wilcox,  80  HL  477 ;  Lynch  v.  Curf- 
man,  65  Minn.  170,  68  K  W.  6. 

The  case  of  Blizzard  Bros.  v.  Growers^  C.  Co.  (Iowa)  132 
IS.  W.  66,  is  directly  in  point  There  a  package  was  marked 
''Large  cheese  pumpkin  seed"  and  sold  as  such,  when  in  fact 
it  contained  "CJonnecticut  pie  pumpkin  seed"  mixed  with  a 
few  squash.  On  the  package  the  following  warranty  was 
printed :  ^'While  we  exercise  great  care  to  have  all  seeds  pure 
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and  reliable  and  true  to  name,  our  seeds  are  sold  without  any 
warranty,  express  or  implied,  and  without  any  responsibility 
in  respect  to  the  crop.'*  There  was  no  evidence  to  show  that 
the  purchaser  read  this  warranty,  but  there  was  evidence  show- 
ing that  it  was  a  general  custom  among  seed  men  to  sell  seeds 
without  warranty  as  to  quality  and  as  to  true  name,  and  such 
custom  was  held  to  be  binding  upon  the  purchaser.  A  con- 
tract deliberately  entered  into  between  two  parties  exempting 
one  of  them  from  liability  in  case  seeds  sold  are  not  true  to 
name  should  be  as  binding  as  a  custom  among  dealers  not  to 
sell  with  a  warranty  that  the  seeds  furnished  are  true  to 
description. 

As  before  stated,  we  do  not  hold  that,  if  the  plaintiff  acted 
in  bad  faith  and  with  the  intention  of  deceiving  and  defraud- 
ing the  defendant,  or  even  if  it  failed  to  exercise  due  care  and 
caution  in  selecting  the  seed,  the  latter  would  not  have  a 
cause  of  action  for  the  resulting  damage.  TSo  such  cause  of 
action  has  been  stated  in  the  counterclaim  and  no  claim  was 
made  on  the  argument  that  any  such  cause  of  action  was  re- 
lied upon  or  existed. 

The  ruling  of  the  trial  court  excluding  testimony  tending 
to  show  that  the  peas  furnished  were  not  ^^Advanoer"  peas 
was  correct  on  the  record  presented.  There  was  present  but 
one  of  two  elements  that  were  necessary  to  constitute  a  cause 
of  action.  The  element  of  bad  faith  was  not  presented  by 
the  pleadings,  and  no  claim  was  made  by  counsel  that  such 
bad  faith  existed.     We  find  no  error  in  the  record. 

By  the  Cotart. — Judgment  affirmed. 
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Hyn£S,  Respondent,  vs.  Holt  Lumber  Company,  Appellant 

Octol>er  6— October  24, 1911, 

Master  and  $ervant:  Dangerous  machinery:  Duty  of  master  to  ex- 
plain: WTuU  servant  is  bound  to  know:  Presumptions. 

1.  An  employer  who  sets  Inexperienced  or  youthful  employees  at 

work  about  complicated  machinery  Is  charged  with  the  duty 
of  explaining  to  them  any  dangers  which  exist  about  such  ma- 
chinery and  which  are  not  obvious  to  employees  of  like  ap- 
parent age  and  experience  while  exercising  ordinary  care. 

2.  But  employees  of  ordinary  intelligence  are  bound  without  ex- 

planation or  warning  to  know  and  act  upon  those  simple  nat- 
ural laws  and  physical  facts  which  are  universally  acted  upon 
by  persons  of  like  apparent  intelligence  in  the  ordinary  affairs 
of  life. 
8.  While  the  water  tank  on  a  steam  log  hauler  was  being  filled  by 
means  of  a  steam  siphon,  plaintiff,  whose  duty  it  was  to  assist 
in  such  filling,  started  to  take  off  a  metal  cap  (which  he  had 
himself  substituted  in  place  of  a  wooden  plug  with  a  vent  hole) 
upon  an  opening  in  the  top  of  the  tank,  and  was  injured  by  the 
cap  being  suddenly  blown  off  as  he  removed  its  fastening.  It 
appearing  that  plaintiff  was  a  man  twenty-six  years  old,  of  or- 
dinary intelligence,  with  a  common-school  education  and  twelve 
years'  experience  in  lumber  camps  and  with  machinery  In  saw- 
mlUs,  and  that  he  had  some  knowledge  of  elementary  natural 
laws  and  considerable  mechanical  ingenuity  and  Initiative,  he 
Is  conclusively  presumed  to  have  known,  without  special  warn- 
ing, the  dangers  which  might  arise  from  pressure  In  the  tank 
while  it  was  being  filled  in  that  way  in  case  there  were  no  vent 
hole  in  the  cap  or  in  case  the  vent  therein  should  become  ob- 
structed by  freezing. 

Appeal  from  a  judgment  of  the  circuit  conrt  for  Oconto 
oo^ty :  S.  D.  Hastings,  Circuit  Judge.     Reversed. 

This  is  an  action  for  personal  injuries  received  by  the 
plaintiff  while  employed  by  the  defendant  at  its  limiber  camp. 
The  plaintiff  was  twenty-six  years  of  age,  and  had  been  em- 
ployed for  some  weeks  prior  to  January  1,  1909,  swamping 
and  cutting  roads  in  the  woods.  On  the  last  named  date  ho 
was  assigned  to  the  position  of  steerer  of  a  steam  log  hauler^ 
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used  by  the  defendant  company  in  its  logging  operations. 
The  log  hauler  somewhat  resembles  in  appearance  a  railway 
locomotive,  but  it  does  not  run  on  a  track,  and  it  has  wheels 
with  a  broad  tread,  and  is  steered  by  turning  the  front 
wheels,  which  are  pivoted  and  operated  by  a  wheel-steering 
apparatus  like  a  traction  engine.  There  is  an  engineer,  fire- 
man, and  steerer.  When  the  roads  are  covered  with  snow  a 
bob  sled  is  substituted  for  the  front  wheels.  Under  the  boiler 
of  the  engine  and  projecting  forward  two  or  three  feet  from 
the  front  end  thereof  is  a  large  rectangular  iron  tank,  the 
forward  end  of  which  rests  on  the  steering  wheels.  This 
tank  carries  the  supply  of  water  necessary  for  the  production 
of  steam,  and  on  the  right  side  of  the  forward  end  of  this 
tank  sits  the  steerer,  with  the  steering  wheel  at  his  right  At 
the  left  side  of  the  steerer  is  a  round  hole  in  the  top  of  the 
tank,  eight  or  nine  inches  in  diameter,  with  a  collar  projecting 
upward  several  inches.  When  the  plaintiff  went  to  work 
there  was  a  large  wooden  plug  fitted  into  this  hole  or  collar, 
having  in  its  center  a  hole  an  inch  in  diameter  as  a  vent  hole. 
It  was  necessary  to  fill  the  tank  six  or  seven  times  a  day,  and 
when  filling  was  necessary  the  machine  was  run  down  to  a 
creek  near  the  logging  road  and  an  apparatus  in  the  nature 
of  a  siphon  was  used.  This  siphon  was  constructed  as  fol- 
lows :  Prom  the  steam  dome  of  the  engine  a  permanent  steam 
pipe  runs  downwards  and  turns  into  the  side  of  the  tank.  In 
this  pipe  there  is  an  opening  a  few  inches  above  the  tank,  and 
to  this  opening  a  rubber  hose  is  connected,  the  other  end  of 
which  runs  down  into  the  creek.  The  steam  is  then  turned 
on  from  the  dome,  and  as  it  rushes  down  the  steam  pipe  into 
the  tank  it  draws  the  water  up  in  the  rubber  hose  into  the 
steam  pipe,  and  from  there  it  naturally  goes  into  the  tank. 
How  much  pressure  is  developed  in  the  steam  tank  during  this 
operation  is  not  shown.  It  was  the  plaintiff's  duty,  in  addi- 
tion to  steering  the  machine,  to  help  about  the  filling  of  the 
tank,  and  to  remove  the  large  wooden  plug  during  the  filling 
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to  aflcertain  how  nearly  full  the  tank  was,  in  order  to  notify 
the  engineer  to  stop  the  filling.     He  was  never  notified  that 
there  was  any  danger  in  this  process,  and  in  fact  there  seems 
to  have  been  no  danger  with  the  wooden  ping.     Of  course,  if 
there  was  any  pressure  in  the  tank,  the  inch  vent  hole  in  the 
wooden  plug  would  relieve  it.     The  plaintiff  claims  that  when 
the  tank  was  filled  and  the  machine  went  down  hill  the  water 
would  frequently  crowd  out  the  plug  and  splash  over  him, 
and  that  he  was  told  by  some  employee  that  there  was  a  metal 
cap  in  the  roundhouse  which  belonged  on  this  place  and  on 
the  machine,  which  might  fit  better.     On  Sunday,  January 
10th,  he  found  this  metal  cap  and  put  it  on  the  opening  with- 
out authority  from  any  one.     This  cap  was  of  sheet  iron  and 
fitted  closely  into  the  collar,  and  was  provided  with  a  metal 
cross-piece  or  strap  on  top,  which  could  be  turned  so  as  to 
catch  under  two  lugs  or  hooks  on  the  collar  and  thus  fasten  it 
on.     There  was  a  round  hole  about  an  inch  in  diameter  in  the 
top  of  the  cap,  and  the  plaintiff  found  with  the  cap  a  piece  of 
three-quarter-indi  gas  pipe,  about  nine  inches  long,  with  a 
hollow  nut  fastened  on  one  end.     He  then  ccmceived  the  idea 
that  he  could  construct,  with  this  pipe,  an  automatic  gauge^ 
which  would  at  aU  times  show  the  height  of  the  water  in  the 
tank  and  avoid  the  necessity  of  removing  the  cap  for  that 
purpose.     To  accomplish  this  he  placed  the  pipe  upright  in 
the  hole  in  the  top  of  the  cap  and  fastened  it  securely  with  a 
rubber  gasket,  procured  a  wooden  block  in  which  he  fastened 
a  small  iron  rod  or  large  wire  vertically,  and  put  the  block 
in  the  tank,  with  the  rod  or  wire  projecting  upward  through 
the  gas  pipe,  the  idea  being  that  the  fioat  would  rise  and  fall 
with  the  water,  and  the  height  of  the  rod  or  wire  above  the 
top  of  the  pipe  would  indicate  the  amount  of  water  in  the 
tank.     With  this  arrangement  fastened  on  the  tank  the  hauler 
was  taken  out  by  the  crew  on  Monday  morning.     It  is  con- 
ceded that  the  cap  (but  without  the  pipe)  came  with  the  ma- 
chine and  was  originally  used  on  it,  but  had  been  discarded 
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for  some  reason  a  year  or  bo  preyiously.  One  Herald  was 
the  foreman  of  the  gang,  and  plaintiff  claims  that  when  Herald 
saw  the  cap  that  morning  he  said  nothing  by  way  of  warning 
or  disapproval,  but  made  some  ofiHiand  remark,  and  laughed 
and  went  on.  Herald  claims  that  he  told  him  (the  plaintiff) 
to  put  the  plug  back  in  as  soon  as  he  saw  the  change,  because 
when  the  tank  was  filled  the  first  time  it  bulged  and  cracked. 
The  cap  remained  on  till  afternoon,  and  the  tank  had  been 
filled  four  times,  but  the  gauge  did  not  work  and  plaintiff 
threw  it  away,  and  took  off  the  cap  each  time  the  tank  was 
filled  to  ascertain  where  the  water  was.  *  At  the  fourth  filling 
he  started  to  take  the  cap  off  by  turning  it  and  releasing  the 
metal  strap  from  the  hooks,  when  it  suddenly  blew  off,  strik- 
ing him  above  the  eye,  and  inflicting  serious  injuries.  The 
ne^gence  claimed  is  failure  to  warn  the  plaintiff  of  the 
danger. 

The  jury  rendered  the  following  special  verdict: 

"(1)  Was  the  plaintiff  injured  by  reason  of  the  pressure 
on  the  inside  of  the  water  tank  blowing  the  cap  off,  while  he 
was  trying  to  remove  the  cap  ?    A.  Yes  (by  the  court). 

''(2)  Did  the  plaintiff  know  and  appreciate  the  danger  of 
attempting  to  remove  the  cap  while  the  water  was  being  forced 
into  the  tank  i    A.  No. 

"(3)  If  you  should  answer  the  second  question  'No,'  then 
answer  this :  Ought  the  plaintiff  by  the  exercise  of  ordinary 
care  to  have  discovered  said  danger  before  he  was  injured  ! 
A.  No. 

^'(4)  Ought  a  man  of  ordinary  intelligence  and  prudence 
in  Mr.  Herdd's  position,  to  have  known  the  danger  of  the  cap 
being  blown  off  by  the  pressure  on  the  inside  of  the  tank, 
while  the  tank  was  being  filled  ?    A.  Yes. 

"(5)  Was  it  part  of  the  plaintiff's  duty  to  remove  the  cap 
while  the  water  tank  was  being  filled  ?    A.  Yes. 

"(6)  If  your  answer  to  the  fifth  question  should  be  'No^ 
and  to  the  fourth  question  'Yes,'  then  answer  this :  Ought  a 
man  of  ordinary  intelligence  and  prudence  in  Mr.  Herald's 
position,  to  have  reasonably  anticipated  that,  if  the  plaintiff 
was  not  told  of  or  warned  against  the  danger  of  the  cap  being 
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blown  off  by  pressure  from  the  inside  while  the  tank  was  be- 
ing filled,  the  plaintiff  would  attempt  to  remove  it,  while  the 
tank  was  being  filled  ?     A.  . 

"(7)  Was  Mr.  Herald  guilty  of  negligence  in  not  warning 
the  plaintiff  against  the  danger  of  said  cap  being  blown  off, 
by  Uie  pressure  from  inside  the  tank,  if  he  attempted  to  re- 
move it  while  water  was  being  filled  in  ?    A.  Yes. 

"(8)  If  you  should  answer  the  seventh  question  TTes,'  then 
answer  this :  Was  said  negligence  the  proximate  cause  of  the 
plaintiff's  injury  ?    A.  Yes. 

"(9)  Did  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  contribute  proximately  to  his  injury  ?    A.  No. 

^^(10)  What  amount  of  money  will  compensate  the  plaint- 
iff for  his  injury  ?    A.  $1,760." 

Motions  by  the  defendant  for  judgment  notwithstanding 
the  verdict,  and  to  change  the  answers  of  the  verdict  and  ren- 
der judgment  for  defendant  thereon,  and  for  a  new  trial,  were 
successively  overruled,  and  judgment  was  rendered  for  the 
plaintiff  on  the  verdict.  Prom  this  judgment  the  defendant 
appeals. 

Allan  V.  Classon,  ior  the  appellant 

For  the  respondent  there  was  a  brief  by  F.  X.  Morrow  and 
W.  L.  EvanSj  attorneys,  and  Sheridan,  Evans  <&  Merrill,  of 
counsel,  and  oral  argument  by  W.  L.  Evans. 

WiNSLOW,  C.  J.  The  only  claim  of  negligence  is  that 
there  was  a  failure  to  warn  the  plaintiff  of  an  occult  danger, 
and  the  only  question  now  raised  is  whether  the  jury's  verdict 
that  there  was  such  failure  has  any  justification  in  the  evi- 
dence. We  think  this  question  must  be  answered  in  the 
negative  for  very  apparent  reasons.  It  is  practically  con- 
ceded that  the  wooden  plug  which  was  in  use  when  the  plaint- 
iff went  to  work  was  in  no  respect  dangerous.  Had  the 
plaintiff  been  content  to  work  with  the  machine  which  was 
furnished  him,  the  accident  never  would  have  happened.  He 
created  the  danger  when,  of  his  own  motion,  he  replaced  the 
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wooden  plug  with  the  metal  cap.  But  it  is  claimed  that  he 
was  entirely  justified  in  putting  the  metal  cap  which  was  made 
for  the  machine  back  upon  it,  and  that  when  he  did  so  he 
should  have  been  informed  by  the  foreman  that  there  was  a 
concealed  danger  in  its  use,  namely,  the  danger  that  there 
would  be  pressure  in  the  tank  as  it  filled  with  water,  and  that 
such  pressure  might  be  great  enough  to  blow  off  the  cap  in 
case  the  vent  became  obstructed  by  freezing,  as  is  thought  to 
have  been  the  case. 

Employers  who  set  men  at  work  about  complicated  ma- 
chinery are  justly  charged  with  the  duty  of  explaining  to  in- 
experienced or  youthful  employees  any  dangers  which  exist 
about  such  machinery  and  which  are  not  apparent  to  em- 
ployees of  like  apparent  age  and  experience  while  exercising 
ordinary  care. 

The  employee,  whether  young  or  old,  who  earns  his  bread 
by  his  daily  toil,  is  rightly  entitled  to  be  protected  from  pit- 
falls in  his  path  and  from  dangers  which  are  not  apparent. 
!No  court,  it  is  believed,  has  more  jealously  guarded  the  safety 
of  the  employee  in  these  respects  than  this  court. 

Nevertheless,  the  law  does  not  expect  the  unreasonable.  It 
does  not  require  the  employer  to  treat  an  intelligent  employee 
as  if  he  had  parted  company  with  his  ordinary  reasoning 
powers,  or  checked  his  common  sense  at  the  parcel  room  when 
he  entered  upon  his  work.  In  a  word,  it  requires  the  em- 
ployees of  ordinary  intelligence  to  know  and  act  upon  those 
simple  natural  laws  and  physical  facts  which  are  universally 
acted  upon  by  persons  of  like  apparent  intelligence  in  the  or- 
dinary affairs  of  life. 

The  only  material  facts  which  the  employer  in  this  case 
could  have  imparted  to  the  employee  were:  (1)  that  when  the 
tank  was  being  filled  with  water  by  the  steam  siphon  arrange- 
ment, some  pressure  on  the  tank  would  result  in  case  there 
was  no  vent  hole  in  the  cap;  and  (2)  that  the  vent  hole  in  the 
Vol- 147  —  12 
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metal  top  might  freeze  up  on  a  cold  day  and  thus  create  a 
pressure  which  might  be  sufficient  to  blow  ofE  the  top  when 
the  metal  strap  was  disengaged  from  the  hooks. 

There  would  perhaps  be  room  to  hold  that  these  matters 
should  be  explained  to  an  inexperienced  boy,  but  this  plaintiff 
was  neither  a  boy  nor  was  he  inexperienced.  He  was  a  man 
of  twenty-six  years  of  age,  of  ordinary  brightness  and  intel- 
ligence. It  appears  by  his  own  testimony  that  he  attended 
school  in  his  boyhood  and  finished  the  eighth  grade,  taking 
grammar,  history,  arithmetic,  and  (as  he  expresses  it)  "the 
studies  that  are  called  English ;"  that  he  was  accustomed  to 
read  the  local  newspapers  and  story  books ;  that  he  had  lived 
in  the  city  of  Oconto  most  of  his  life ;  that  for  twelve  years 
before  his  injury  he  had  been  at  work  in  or  about  sawmills 
and  lumber  camps ;  that  for  most  of  the  time  he  worked  for 
the  Oconto  Lumber  Company,  and  saw  more  or  less  of  the 
different  parts  of  the  mill  and  the  workings  of  machinery; 
that  for  four  months  he  was  a  carriage  rider  in  the  mill, 
operating  what  is  called  a  "cross  feed"  saw  carriage ;  that  for 
two  months  he  ran  a  planer  in  the  mill,  starting  it  and  stop- 
ping it  himself ;  that  he  had  been  in  the  engine  room  and  seen 
the  engine  and  other  machinery  there  a  number  of  times ;  that 
he  had  loaded  and  graded  lumber.  In  fine,  it  appears  by  his 
own  testimony  that,  while  not  perhaps  a  skilled  laborer,  he 
was  certainly  something  more  than  an  ordinary  day  laborer, 
and  must  have  known  those  things  concerning  the  machinery 
of  lumber  mills  and  camps  which  the  ordinarily  intelligent 
man  will  pick  up  during  twelve  years  of  such  experiences, 
whether  he  will  or  not. 

True,  he  testified  that  he  did  not  know  what  steam  was  used 
for,  nor  how  it  was  used,  also  that  he  did  not  know  anything 
about  a  steam  engine,  and  that  he  did  not  know  that  the  siphon 
was  operated  by  steam,  or  that  there  must  be  pressure  in  the 
tank  if  there  was  no  vent  when  the  water  flowed  into  it     Some 
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of  these  statements  are  in  effect  contradicted  by  statements  iu 
the  plaintifPs  deposition  taken  before  trial  under  sec  4096^ 
Stats.  (Laws  of  1907,  ch.  869)  ;  but  even  if  they  stood  without 
actual  contradiction  they  absolutely  refute  themselves.  They 
are  to  all  intents  and  purposes  an  affront  to  the  intelligence. 
No  being  endowed  with  even  a  small  degree  of  human  reason 
could  work  in  and  about  steam  machinery  for  twelve  years 
and  remain  in  that  state  of  complete  ignorance  which  the 
plaintiff  professes.  His  own  invention  of  the  self-register- 
ing float  or  gauge,  which  he  expected  to  relieve  him  of  the 
necessity  of  removing  the  cap,  abundantly  shows  not  only  that 
he  knew  the  elementary  laws  of  nature,  but  had  considerable 
mechanical  ingenuity  and  initiative.  He  was  almost,  if  not 
quite,  an  inventor. 

Taking  into  consideration  the  plaintiff's  age,  his  early  edu- 
cation, his  years  of  experience  with  machinery,  his  demon- 
strated knowledge  of  elementary  physical  and  natural  laws, 
we  are  fully  convinced  that  it  must  be  said  as  matter  of  law 
that  he  must  be  conclusively  presumed  to  have  known  of  any 
danger  that  there  was  present  in  the  filling  of  the  tank  with 
the  siphon  while  the  metal  top  was  in  use.  Whatever  dan- 
gers there  were  simply  arose  from  well  known  natural  laws  of 
which  a  man  with  his  experience  could  not  be  ignorant  and 
concerning  which  he  required  no  warning. 

By  the  Court. — ^Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  defendant  notwith- 
standing the  verdict 
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S7:rzi5PAW8Ki,  Respondent,  vs.  Chicago  &  Nobthwebtebn 

Railway  CoMPAinr,  Appellant. 

October  5--Octol>er  24, 1911. 

Appeal:  Review:  Questions  for  fury:  Railroads:  Injury  to  person  in 

car  with  horses:  Who  are  passengers. 

1.  Rulings  of  the  trial  court  to  the  effect  that  there  is  a  fair  con- 

flict in  the  evidence  or  in  reasonable  inferences  therefrom  as 
to  certain  questions,  requiring  their  submission  to  the  Jury, 
will  be  upheld  on  appeal  unless  clearly  shown  to  have  been 
wrong. 

2.  In  an  action  for  injuries  to  a  person  riding  in  a  box  car  with 

horses,  caused  by  the  forcible  bumping  of  the  car  in  making 
up  the  train,  the  evidence  is  held  to  have  justified  submission 
to  the  jury  of  the  questions  whether  defendant  failed  to  exer- 
cise ordinary  care  in  the  handling  of  the  car,  whether  the  con- 
ductor in  charge  of  the  train  ought  to  have  known  that  plaintiff 
was  in  the  car,  and  whether  plaintiff  exercised  ordinary  care 
for  his  own  safety. 

3.  Plaintiff  informed  the  station  agent  and  afterwards  the  con- 

ductor that  he  wished  to  ride  with  the  horses,  and  was  told 
that  he  could  do  so  but  would  have  to  buy  a  ticket  and  to  go 
to  the  depot  and  sign  his  name.  He  went  to  the  depot  with 
the  conductor  and  signed  a  paper  or  in  a  book  presented  by 
an  office  man,  but,  the  agent  being  absent,  did  not  ask  for  a 
ticket  because  he  thought  the  person  at  the  office  had  no  right 
to  sell  one  and  the  conductor  was  in  a  hurry  to  move  the  car. 
Held,  that  he  was  in  the  car  by  permission  and  was  a  passen- 
ger. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.    AffinnecL 

Action  for  a  personal  injury. 

Plaintiff  was  riding  in  a  box  car,  by  permission,  as  he 
claimed,  to  take  care  of  horses  he  was  having  transported  over 
defendant's  road.  While  the  train,  in  which  the  car  was  to 
be  taken  out  from  Pulaski,  the  loading  station,  was  being 
made  up,  and,  as  plaintiff  claimed,  he  was  in  the  car  watching 
his  horses,  in  the  switching  operation,  it  was  bumped  so  forci- 
bly, he  was  thrown  down,  was  caught  between  the  side  of  the 
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door  opening  and  the  door,  which,  by  the  sudden  jar,  was 
canaed  to  dose  with  such  force  as  to  jam  and  seriously  injure 
his  head.  The  negligence  complained  of  was  in  so  forcibly 
biunping  into  the  car  as  to  endanger  plaintifPs  personal  safety. 

The  complaint  and  answer  left  for  litigation  the  questions 
of  whether  defendant  was  guilty  of  actionable  negligence  and 
plaintiff  of  contributory  negligence. 

There  was  evidence  to  the  effect  that  the  engineer  did  not 
know  plaintiff  was  in  the  car.  The  latter  visited  the  station 
agent,  prior  to  the  day  of  the  accident,  to  inquire  about  ship- 
ping the  horses  and  said  to  such  agent  that  he  wanted  to  ride 
with  them;  not  using  the  term,  ride  in  the  car  with  them. 
Later,  he  drove  the  horses  into  the  car  which  was  furnished 
and  located  therefor  on  the  side  track  at  the  proper  loading 
place.  When  the  train  came,  which  was  to  take  the  car  out, 
he  told  the  conductor  it  was  ready  and  he  wanted  to  ride  with 
the  horses.  Thereupon  he  was  informed  that  he  could,  but 
would  have  to  buy  a  ticket  and  to  go  to  the  depot  and  sign  his 
name.  Pursuant  thereto  he  went  to  the  depot ;  the  conductor 
and  other  members  of  the  train  crew  accompanying  him. 
Upon  arriving  there  he  signed  his  name  to  a  paper,  or  in  a 
book,  presented  to  him  by  an  office  man.  The  agent  was  ab~ 
sent  He  did  not  ask  for  a  ticket  as  he  thought  the  person  at 
the  office  had  no  right  to  sell  one  and  the  conductor  was  in  a 
hurry  to  move  the  car.  Upon  signing  his  name  he  immedi- 
ately returned,  boarded  the  car,  and  the  crew  commenced  op- 
erations to  move  it  out  to  the  main  track  and  into  the  train. 
Before  the  train  started  the  conductor  was  informed  that  there 
was  a  man  lying  down  in  the  car  and,  thereupon,  he  went 
thereto  and  found  plaintiff  in  an  injured  condition.  On  the 
whole,  the  controversy  was  whether  the  conductor  knew,  or 
ought  to  have  known,  plaintiff  was  in  the  car  and  have  in- 
formed the  engineer  thereof,  to  guard  against  the  latter  being 
unmindful  of  the  situation  and  danger  of  his  handling  the  car 
so  violently  as  to  imperil  plaintiff's  personal  safety;  and 
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whether  plaintiff  was  guilty  of  fatal  contributory  fault,  in 
riding  in  the  ear  in  the  location  he  was  at  the  time  of  the  ac- 
cident. 

The  jury  found  that  the  station  agent  gave  plaintiff  to  un- 
derstand he  might  ride  in  the  car  with  the  horses ;  that  the 
conductor  gave  him  permission  to  do  so ;  that  the  latter,  at  the 
time  of  putting  the  car  into  the  train,  knew  plaintiff  was 
therein ;  that  he  ought  to  have  known  such  was  the  situation ; 
that  he  was  guilty  of  negligence  in  not  informing  the  engineer 
thereof;  that  such  negligence  led  to  the  car  being  handled 
regardless  of  the  danger  to  plaintiff,  which  fact  was  the  proxi- 
mate cause  of  the  injury,  without  any  want  of  ordinary  care 
on  his  part  contributing  thereto,  and  that  he  suffered  damages 
to  the  extent  of  $2,700. 

The  court,  on  motion,  reversed  the  finding  as  to  the  con- 
ductor having  had  actual  knowledge  plaintiff  was  in  the  car 
when  the  accident  happened,  but,  on  the  verdict  as  so  changed, 
rendered  judgment  for  plaintiff  for  the  damages  found  with 
costs. 

William  0,  Wheeler,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  A*  L.  SmongesJci, 
attorney,  and  Victor  Z.  Minahan,  of  counsel,  and  oral  argu- 
ment by  Mr.  Minahan. 

Mabshall,  J.  The  appeal  presents  for  consideration  the 
question  of  whether  there  was  credible  evidence  tending  to 
establish  the  affirmative  of  these  propositions :  Did  appellant 
fail  to  exercise  ordinary  care  in  handling  the  car  in  which 
respondent  was  riding  ?  Was  the  conductor  in  charge  of  the 
train  so  circumstanced  that  he  ought  to  have  known  respond- 
ent was  aboard  the  car?  Did  respondent  exercise  ordinary 
care  for  his  own  safety  ?  It  is  conceded,  or  must  be,  that  if 
there  be  a  fair  conflict  in  the  evidence  or  in  reasonable  infer- 
ences therefrom  as  to  such  questions,  they  were  properly  sub- 
mitted to  the  jury  and  the  findings  are  conclusive.     The 
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burden  is  upon  appellant  to  show  by  the  record  want  of  such 
conflict  The  presumptions  are  against  error,  and  pretty 
strongly  so. 

The  trial  court  considerately  held,  twice,  that  there  was 
room  in  the  evidence  to  find  either  way  in  respect  to  each  of 
the  matters  referred  to, — once  on  the  motion  for  a  directed 
verdict  and  again  on  the  motion  for  judgment  after  verdict. 
Can  we  well  say  such  holdings  are  clearly  wrong  ?  They  must 
be  wrong,  and  so  clearly  that  way  as  to  leave  no  reasonable 
<5ontroversy  in  respect  thereto,  else,  in  conformity  with  a  well 
established  and,  in  general,  very  beneficial  rule  be  now  held 
to  be  ri^t.  Tested  by  that  rule  it  is  considered  that  the  de- 
cision below  is  not  efficiently  impeached  by  the  record. 

The  main  controversy  is  over  whether  the  conductor  ought 
to  have  known  respondent  was  aboard  the  car.  It  is  conceded 
that,  in  case  the  conductor  or  station  agent  gave  him  permis- 
sion to  ride  therein  and  he  boarded  the  car  pursuant  thereto, 
the  relations  between  carrier  and  passenger  were  established 
with  all  duties  incident  thereto  as  regards  his  safety,  if  the 
conductor  knew,  or  ought  to  have  known,  of  the  situation. 

There  was  ample  evidence  tending  to  show  respondent  had 
permission  to  ride  in  the  car.  True,  he  did  not,  in  talking 
with  the  agent  or  conductor,  use  the  words,  I  want  to  ride  in 
the  car  with  the  horses.  But  it  seems,  when  he  said  he  wanted 
to  ride  with  the  horses,  the  fair  meaning, — the  meaning  which 
would  ordinarily  be  taken  as  intended,  under  the  circum- 
stances,— ^is,  that  he  wanted  to  ride  in  the  car  with  the  horses. 
Moreover,  the  evidence  that  he  was  told  that  he  would  have  to 
buy  a  ticket,  indicates,  clearly,  that  the  agent  and  conductor 
knew  just  what  he  meant.  Their  statement  that  he  would 
have  to  buy  a  ticket,  meant  no  more  to  him  than  that  riding 
with  the  horses  would  make  no  difference  as  regards  paying 
for  the  ride.  Kespondent  thought,  evidently,  that,  as  is  usu- 
ally the  case,  if  he  could  not  conveniently  get  a  ticket  and  yet 
tx>arded  the  train  it  would  be  all  right  to  pay  later.     Under 
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the  circumstances  in  regard  to  the  ticket^  it  seems  dear  re* 
spondent  was  not  a  trespasser  on  the  train.  The  relations^ 
between  himself  and  appellant  of  passenger  and  carrier  ez- 
istedy  notwithstanding  he  did  not  have  a  ticket. 

Much  significance  is  given  to  the  fact  that  the  verdict,  as^ 
corrected  by  the  court,  found  that  the  conductor  did  not  know 
respondent  was  in  the  car,  but  ought  to  have  known  of  it  No- 
very  great  difficulty  is  perceived  at  that  point  What  the  ver- 
dict evidently  means  is  that  the  conductor  did  not  see  respond- 
ent enter  the  car,  or  see  or  hear  him  therein  prior  to  the  in- 
jury, but  ought  to  have  known  he  was  there  prior  thereto. 
There  was  evidence  from  which  the  jury  were  warranted  in 
making  the  latter  finding. 

The  evidence  shows  that  the  conductor  knew  respondent 
wanted  to  ride  in  the  car  and  intended  to  do  so  and  went  bt 
the  direction  thereof  immediately  upon  signing  the  transpor- 
tation contract.  The  conductor  must  have  known  the  desire 
to  so  ride  was  to  enable  respondent  to  care  for  the  horses  and 
that  the  time,  above  all  others,  when  they  would  be  liable  to- 
need  such  attention,  was  when  the  car  was  being  switched  inta 
the  train  and  during  the  first  part  of  the  journey, — the  time 
when  they  were  required  to  accustom  themselves  to  the  strange 
surroundings  and  method  of  being  violently  moved  about 

No  more  need  be  said.  It  is  considered  there  was  evidence- 
to  carry  all  the  controversies  in  question  to  the  jury. 

By  the  Court, — Judgment  affirmed. 
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MoGiNHis,  Appellant,  vs.  Nobthebn  Papeb  Millb,  Be- 

spondent. 

Octoher  & — October  24,  1911. 

Master  and  eervant:  Duty  to  guard  dangerous  machinery:  Evidence: 
New  trial:  Erroneous  instructions  to  jury:  Appeal:  Questiens 
for  jury. 

1.  The  duty  Imposed  upon  an  employer  by  sec.  1636i,  Stats.  (1898), 

to  securely  guard  dangerous  machinery  Is  discharged  If  he 
provides  therefor  as  effective  a  guard  as  ordinarily  careful  and 
prudent  employers  under  like  circumstances  would  and  do 
deem  It  their  duty  to  furnish. 

2.  Where,  In  granting  a  new  trial  on  the  ground  that  the  charge  to 

the  Jury  was  erroneous,  the  trial  court  Interpreted  such  charge 
as  requiring  defendant,  under  sec.  1636;,  Stats.  (1898),  to  an- 
ticipate all  possible  Injury  that  might  result  from  a  failure  to 
securely  guard  dangerous  machinery,  and  as  making  him  re- 
sponsible for  all  injuries  caused  thereby,  this  court  accepts 
such  Interpretation  and  affirms  the  order,  although  It  Is  not 
entirely  clear  that  the  jury  did  not,  in  view  of  the  whole 
charge,  understand  and  apply  the  law  correctly. 
8.  The  evidence  in  this  case  Is  held  not  to  show  as  a  matter  of  law 
that  defendant  was  guilty  of  a  want  of  ordinary  care  In  fur- 
nishing the  guard  It  did. 
WiKSLow,  G.  J.,  dissents. 

Apfeat,  from  an  order  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ant in  failing  to  securely  fence  or  guard  the  machinery 
wherein  the  plaintiff  was  injured. 

It  is  conceded  that  under  the  provisions  of  sec  1636;\ 
Stats.  (1898),  the  machine  in  which  plaintiff  was  injured 
should  be  guarded  or  fenced,  and  the  questions  litigated  were 
whether  it  was  securely  guarded  within  the  meaning  of  this 
section  and  the  question  of  the  plaintiff's  contributory  negli- 
gence. 
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At  the  time  the  injury  was  received  the  plaintiff  was  em- 
ployed as  a  machine  tender  in  the  paper  mills  of  the  defendant 
at  Green  Bay.  He  had  worked  in  paper  mills  for  some  thirty 
years  and  was  familiar  with  the  machinery  in  which  he  re- 
ceived his  injury.  He  was  engaged  in  picking  up  from  the 
bed  of  the  machine  a  monkey  wrench,  and  in  doing  this  he 
reached  over  the  top  rail  of  the  guard  or  fence  and  at  the 
same  time  leaned  upon  it.  He  testified  that  the  rail  yielded 
to  the  pressure  from  his  body  while  he  was  leaning  thereon 
and  reaching  down  for  the  wrench  and  that  this  caused  him 
to  pitch  toward  the  moving  wheels,  and  that  in  the  act  of  * 
recovering  himself  his  hand  was  caught  in  the  meshing  of  a 
large  core  wheel  and  pinion,  resulting  in  the  loss  of  his  hand. 

There  was  evidence  in  the  case  that  the  end  post  of  the 
guard  or  fence  was  loose  and  that  it  had  been  loose  for  some 
time.  There  was  also  evidence  that  it  was  sometimes  loosened 
from  the  floor  and  moved  from  its  place  near  the  machine 
when  repairs  were  being  made  on  the  machine,  and  that  it 
was  renailed  to  the  floor  when  it  was  set  back  in  place.  The 
plaintiff  testified  that  he  did  not  know  that  it  was  loose.  It 
appears  that  the  plaintiff  might  have  reached  between  the 
rails  of  this  fence  for  the  monkey  wrench  and  that  in  doing 
so  he  would  not  have  leaned  against  it.  He  could  also  have 
reached  the  wrench  from  the  other  side  of  the  machine. 

At  the  close  of  the  testimony  the  defendant  moved  for  a 
directed  verdict  on  the  grounds  that  (1)  it  appeared  as  mat- 
ter of  law  that  the  guard  or  fence  furnished  was  sufficient  if 
the  plaintiff  had  reached  for  the  wrench  under  the  cross-bar 
of  the  fence,  which  it  is  claimed  is  the  way  the  defendant  had 
the  right  to  assume  the  plaintiff  would  do  the  work  in  the 
exercise  of  ordinary  care,  and  (2)  that  the  plaintiff  was 
guilty  of  negligence  in  reaching  over  the  top  of  the  fence  or 
guard,  as  that  way  of  doing  the  work  was  an  obviously  dan- 
gerous one.     The  court  denied  this  motion. 
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Various  requests  for  instructions  based  on  the  theory  of 
liability  embodied  in  the  motion  above  mentioned  were  denied. 
The  jury  returned  the  following  verdict : 

"(1)  Was  the  gearing  by  which  the  plaintiff  was  injured, 
so  located  as  to  be  dangerous  to  the  defendant's  employees  in 
the  discharge  of  their  duties,  when  not  guarded  or  fenced? 
A.  Yes. 

"(2)  If  your  answer  to  the  first  question  should  be  Tes,' 
then  answer  this:  Was  said  gearing,  at  the  time  of  plaintiffs 
injury,  securely  guarded  or  fenced  for  safeguarding  him  in 
the  performance  of  a  duty  of  his  which  he  was  performing 
then?     A.  No. 

"(3)  If  your  answer  to  the  second  question  should  be  *No,' 
then  answer  this:  Was  the  failure  to  have  said  gearing  se- 
curely guarded  or  fenced,  the  proximate  cause  of  the  plaint- 
iffs injury?    A.  Yes. 

"(4)  Was  the  mode  adopted  by  the  plaintiflF  for  reaching 
the  wrench,  one  which  exposed  him  to  greater  apparent  dan- 
ger, than  that  of  reaching  through  the  side  of  die  fence  for 
it?     A.  No. 

"(6)  Was  the  mode  adopted  by  the  plaintiff  for  reaching 
the  wrench,  one  which  exposed  him  to  greater  apparent  dan- 
ger, than  that  of  reaching  through  to  the  bed  of  the  machine 
from  the  rear?    A.  No. 

"(6)  What  amount  of  money  will  compensate  the  plaintiff 
for  his  injury?    A.  $6,250." 

In  connection  with  question  No.  2  of  the  special  verdict 
the  court  had  instructed  the  jury  as  follows : 

"The  law  only  required  the  guard  or  fence  to  be  adequate 
for  certain  purposes,  which  are  safeguarding  employees  in 
the  discharge  of  their  duties.  In  placing  and  maintaining 
the  guard,  the  employer  is  bound  to  anticipate  everything  a 
person  of  ordinary  intelligence  and  prudence,  circumstanced 
as  he  was,  would  reasonably  anticipate  that  an  employee  in 
the  line  of  his  duty  might  be  required  to  do,  or  that  it  would 
be  reasonable  to  expect  that  he  might  do,  and  make  his  guard 
or  fence  sufficient  to  safeguard  him  while  so  acting,  but  he  is 
not  bound  to  so  fence  or  guard  as  to  safeguard  the  employee 
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while  doing  things  not  reasonably  to  be  anticipated  that  he 
would  do  or  attempt  to  do,  or  while  performing  his  duty  in  a 
negligent  manner. 

"By  way  of  illustration,  if  no  employee  in  the  discharge 
of  his  duties  would  ever  be  called  upon  to  reach  down  under 
the  core  wheel  while  in  motion,  and  there  would  be  no  reason 
for  anticipating  reason  for  his  doing  so,  and  the  only  duty 
that  any  employee  would  be  called  upon  to  perform  that  would 
bring  him  near  the  cogs  would  be  passing  by  or  standing  near 
enough  to  oil  bearings,  the  guard  or  rail  would  be  sufficient 
that  would  safeguard  the  employee  in  the  discharge  of  that 
duty,  although  it  might  not  be  sufficient  to  safeguard  a  party 
while  attempting  to  get  his  hand  down  under  the  wheel  or 
cogs  while  in  motion;  but  if  it  is  within  the  reasonable  an- 
ticipation that  an  employee  would  have  occasion  to  reach  un- 
der the  wheel  while  in  motion,  then  the  test  is :  Was  it  suffi- 
ciently guarded  so  as  to  safeguard  an  employee  while  doing 
that  thing  in  the  exercise  of  ordinary  care?  The  question 
calls  for  your  determining  whether  the  plaintiff  was  doing 
something  which  it  was  his  duty  to  do,  or  it  was  within  the 
reasonable  anticipation  of  the  defendant  that  he  would  do; 
and  when  I  use  the  term  'defendant,'  I  mean  the  officers, 
agents  and  employees  of  the  defendant  charged  with  the 
transaction  of  their  business,  and  whether  the  guard  was  suffi- 
cient to  safeguard  the  plaintiff  while  performing  that  duty. 
If  it  was  sufficient  for  the  purpose,  for  that  purpose,  it  is 
enough.  There  is  involved  in  that  question,  the  considera- 
tion of  both  the  kind,  character,  and  condition  of  the  ma- 
chinery, and  the  fence  or  guard." 

Upon  the  question  of  proximate  cause  the  foUovdng  occurs 
among  the  court's  instructions : 

''Now  in  this  case  the  only  question  that  you  have  to  con- 
sider under  this  head  is:  Was  the  fact  that  this  machinery, 
dangerous  machinery,  was  not  sufficiently  guarded  for  the 
protection  of  the  employee  in  the  performance  of  some  duty 
which  he  was  engaged  in  doing  at  the  time — ^was  that  failure 
to  be  so  guarded,  what  caused  his  injury  f 

Upon  the  question  of  reasonable  anticipation  the  court  in- 
structed the  jury  that  this  question  would  be  considered  by 
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them  in  oonnection  with  question  No.  2,  but  laid  down  the 

following  rule  under  question  No.  8 : 

'^If  the  case  falls  within  the  law  which  requires  a  party  to 
securely  guard  certain  machinery  for  the  protection  of  em- 
ployees, and  the  case  is  such  as  to  show  that  the  party  has  not 
complied  with  the  law  in  that  respect,  that  is  an  act  which 
the  law  declares,  as  a  legal  proposition,  negligence,  and  a  man 
who  is  negligent  in  that  way,  by  violating  or  failing  to  com- 
ply with  the  law  which  requires  him  to  act  in  a  certain  way 
for  the  protection  of  the  others,  is  charged  by  the  law  with 
knowledge  of  all  that  may  result  from  his  so  acting,  or,  to 
put  it  in  another  way,  the  law  presumes  that  he  anticipates 
all  the  damage  that  may  result,  and  does  not  allow  him  to  say 
that  the  case  was  such  that  he  should  or  ought  not  to  reason- 
ably anticipate." 

Upon  defendant's  motion  the  trial  court  granted  a  new 
trial  ''on  the  ground  that  the  court  had  committed  prejudicial 
error  in  its  charge  to  the  jury." 

This  is  an  appeal  from  the  order  of  the  trial  court  granting 
the  new  trial. 

For  the  appellant  there  was  a  brief  signed  by  Martin,  Mar- 
tin  &  Martin,  attorneys,  and  A.  M.  Spencer,  of  counsel,  and 
oral  argument  by  P.  H,  Martin. 

For  the  respondent  there  was  a  brief  by  Greene,  Fairchild, 
North  i&  Parker,  and  oral  argument  by  H,  0.  Fairchild, 

SiHBECKKB,  J.  The  court  awarded  a  new  trial  upon  the 
ground  that  he  had  misdirected  the  jury  as  to  the  law  ap- 
plicable to  the  issues  embraced  in  the  questions  of  the  special 
verdict  and  litigated  upon  the  trial.  The  material  parts  of 
the  charge  to  the  jury  are  contained  in  the  foregoing  state- 
ment. The  jury  were  instructed  by  the  court  that  the  ma- 
chinery in  question  was  so  located  as  to  be  dangerous  to  de- 
fendant's employees  in  the  discharge  of  their  duties.  The 
two  inquiries,  namely,  (1)  Was  the  machinery  securely 
guarded  for  safeguarding  the  plaintiff  in  the  discharge  of  his 
duties?  and  (2)  If  not,  was  the  failure  to  securely  guard  it 
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the  proximate  cause  of  plaintiff's  injuries?  were  submitted 
to  the  jury  accompanied  by  the  instructions  above  referred 
to.  It  is  conceded  that  the  question  of  the  defendant's  duty 
to  the  plaintiff  is  prescribed  by  sec.  1636;,  Stats.  (1898). 
The  measure  of  such  duty  has  been  fully  considered  and  de- 
clared in  the  recent  cases  of  West  v.  Bayfield  M.  Co.  144  Wis* 
106,  128  N.  W.  992,  and  Willette  v.  Bhinelander  P.  Co.  145 
Wis.  537,  130  N.  W.  853.  These  cases  contain  so  full  and 
complete  a  consideration  of  the  construction  to  be  given  sec 
1636;,  Stats.  (1898),  as  to  preclude  the  necessity  of  a  re- 
examination thereof  at  this  time,  and  they  must  be  deemed 
to  .declare  the  law  for  this  case.  It  is  therein  held  that  an 
employer  discharges  the  duty  imposed  by  this  statute  as  to 
guarding  shafting  and  gearing  required  to  be  guarded  if  he 
provides  ''as  effective  a  guard  as  such  ordinarily  careful  and 
prudent  employers  under  like  circumstances  would  and  do 
deem  it  their  duty  to  furnish."  The  second  question  in  the 
special  verdict  of  the  instant  case  submitted  this  issue  to  the 
jury  for  determination  upon  the  evidence  before  them.  To 
guide  them  in  resolving  this  issue  the  court  instructed  at 
length  as  heretofore  stated,  and  upon  the  motion  for  a  new 
trial  concluded  that  he  had  committed  prejudicial  error  be- 
cause, as  he  states  in  granting  the  new  trial,  the  charge  ''took 
from  the  jury  entirely  the  question  of  the  defendant's  negli- 
gence as  to  the  kind  and  condition  of  the  guard,  and  held  it 
negligent  per  se  because  the  guard  provided  and  maintained 
did  not  afford  the  plaintiff  complete  protection  from  the 
gears."  If  the  instructions  given  the  jury  conveyed  the  idea 
that  the  guard  furnished  must  afford  plaintiff  complete 
protection  in  the  sense  of  insuring  him  against  all  possible 
injury,  then  it  was  unquestionably  error  in  the  light  of  the 
foregoing  cases.  The  court  informed  the  jury  that  "the  law 
only  required  the  guard  or  fence  to  be  adequate  for  certain 
purposes,  which  are  safeguarding  employees  in  the  discharge 
of  their  duties,"  and  that  the  master  need  not  guard  against 
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the  danglers  to  an  employee  incident  to  his  doing  an  act  not 
reasonably  within  the  scope  of  his  duty^  or  if  he  performed 
his  duty  in  a  negligent  manner.  As  to  proximate  causation 
he  instructed  them  as  follows : 

"First,  there  is  the  element  of  causal  connection;  direct 
operation  of  the  cause  to  the  production  of  the  result  Now 
in  this  case  the  only  question  that  you  have  to  consider  under 
this  head  is:  Was  the  fact  that  this  machinery,  dangerous 
machinery,  was  not  sufficiently  guarded  for  the  protection  of 
the  employee  in  the  performance  of  some  duty  which  he  was 
engaged  in  doing  at  the  time — ^was  that  failure  to  be  so 
guarded,  what  caused  his  injury." 

As  to  the  element  of  reasonable  anticipation  in  proximate 
causation  the  court  directed  the  jury  that  it  did  not  enter 
into  the  question  of  causation  in  this  case,  in  view  of  the 
form  of  the  previous  inquiry  submitted  respecting  the  duty 
of  the  master  to  securely  guard  or  fence  the  gearing.  As  to 
this  the  court  informed  the  jury  that : 

"If  the  case  falls  within  the  law  which  requires  a  party 
to  securely  guard  certain  machinery  for  the  protection  of 
employees,  and  the  case  is  such  as  to  show  that  the  party  has 
not  complied  with  the  law  in  that  respect,  that  is  an  act  which 
the  law  declares,  as  a  legal  proposition,  negligence,  and  a 
man  who  is  negligent  in  that  way,  by  violating  or  failing  to 
comply  with  the  law  which  requires  him  to  act  in  a  certain 
way  for  the  protection  of  others,  is  charged  by  the  law  with 
knowledge  of  all  that  may  result  from  his  doing  so;  or,  to 
put  it  in  another  way,  the  law  presumes  that  he  anticipates 
all  the  damage  that  may  result,  and  does  not  allow  him  to  say 
that  the  case  was  such  that  he  should  or  ought  not,  to  reason- 
ably anticipate." 

In  the  trial  court's  decision  on  the  motion  for  a  new  trial 
he  states  that  his  view  of  the  law  at  the  time  of  the  trial  was 
that  it  required  a  guard  that  afiForded  absolute  protection,, 
and  in  default  of  providing  such  a  guard  the  master  was  lia- 
ble for  the  injuries  directly  caused  thereby;  and  that  he  in- 
tended by  the  instruction  given  to  take  "from  the  jury  en- 
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tirely  the  question  of  the  defendant's  negligence  as  to  the 
kind  and  condition  of  the  guard,  and  held  it  negligent  per  se 
because  the  guard  provided  and  maintained  did  not  afford  the 
plaintiff  complete  protection  from  the  gears."  The  result  of 
this  interpretation  of  the  court's  charge  to  the  jury  is  that  it 
holds  the  master  to  anticipate  all  possible  injury  that  may 
result  from  a  failure  to  securely  guard  dangerous  machinery 
and  hence  makes  him  responsible  for  all  injuries  caused 
thereby,  while  in  law  he  discharges  his  duty  when  he  pro- 
vides "as  effective  a  guard  as  ordinarily  careful  and  prudent 
employers  under  like  circumstances  would  and  do  deem  it 
their  duty  to  furnish."  West  v.  Bayfield  M.  Co.  144  Wis. 
106, 128  N.  W.  992.  While  there  is  some  basis  for  the  claim 
that  the  charge  of  the  court  to  the  jury  may  in  its  entirety  be 
said  to  have  informed  them  of  the  correct  legal  rules  prescrib- 
ing defendant's  duty  toward  the  plaintiff  and  of  the  con- 
stituent elements  of  the  grounds  of  its  liability,  it  is  not  so 
clearly  apparent  that  we  can  say  that  the  jury  undoubtedly 
understood  and  applied  the  law  correctly  in  deciding  the  issue 
submitted  to  them.  We  therefore  consider  that  we  should 
accept  the  trial  court's  interpretation  of  the  instructions 
given  to  the  jury,  and  hence  hold  that  they  were  prejudicially 
erroneous. 

It  is  contended  by  the  plaintiff's  counsel  that  this  error  in 
the  instructions  is  not  prejudicial  because  the  undisputed 
evidence  shows  that  the  defendant  failed  to  furnish  as  effective 
a  guard  as  ordinarily  careful  and  prudent  employers  furnish 
under  the  same  or  similar  circumstances.  We  have  examined 
all  the  evidence  in  the  case  and  are  persuaded  that  we  cannot 
say  as  matter  of  law  that  the  defendant  was  guilty  of  a  want 
of  ordinary  care  in  furnishing  the  guard  it  did.  We  do  not 
deem  it  necessary  to  restate  in  detail  any  of  the  evidence 
relevant  to  this  inquiry,  since  it  can  be  of  no  ajssistance  upon, 
the  retrial  of  the  case. 


24]  AUGUST  TEKM,  191L  198 


McGinnis  ▼.  Northern  Paper  Mills,  147  Wis.  185. 

In  view  of  the  fact  that  a  new  trial  of  the  case  must  be  had, 
no  other  question  need  be  considered  on  this  appeal. 
By  the  Court. — The  order  appealed  from  is  affirmed. 

KsRWTS  and  Timlin,  JJ.  We  concur  in  affirming  the 
order  appealed  from,  although  we  do  not  think  the  instruc- 
tions given  to  the  jury  clearly  erroneous.  But  we  defer  to 
the  opinion  of  the  court  below  with  reference  to  the  probable 
misleading  effect  of  the  charge.  We  do  not  concur  with  what 
is  said  in  this  opinion  with  reference  to  what  was  decided  in 
Willette  V.  Rhinelander  P.  Co.  145  Wis.  637, 130  N.  W.  853. 
In  this  latter  respect  the  opinion  in  the  instant  case,  as  it 
seems  to  us,  is  demonstrably  incorrect. 

The  following  opinion  was  filed  November  14,  1911 : 

WiNSLOW,  C.  J.  (dissenting).  The  trial  judge  granted  a 
new  trial  in  this  case  because  he  thought  he  had  erred  in 
charging  the  jury  that  the  guard  required  by  sec.  1636;  of 
the  Statutes  must  be  sufficient  to  saf ^uard  the  employee  while 
discharging  his  duties.  He  thought  that  this  instruction  was 
contrary  to  the  doctrine  of  the  cases  of  West  v.  Bayfield  JUL 
Co.  144  Wis.  106,  128  N.  W.  992,  and  Willette  v.  Rhine- 
lander  P.  Co.  145  Wis.  537,  130  N.  W.  853,  recently  decided 
by  this  court,  and  hence  that  there  was  prejudicial  error.  I 
think  the  circuit  judge  was  right  in  his  charge  and  wrong  in 
his  conclusion  as  to  the  effect  of  the  cases  named. 

Those  cases  hold,  in  substance,  that  an  employer  is  not  an 
insurer  of  his  employees*  safety  under  the  act  named,  and 
that  the  instruction  given  in  the  West  Case,  to  the  effect  that 
the  employer  must  ''guard  the  gearing  safely,  that  the  per- 
sons who  work  about  the  building  should  be  secure  against 
danger  or  violence  while  performing  their  work,"  could  only 
be  construed  as  meaning  that  the  employer  must  insure  the 
employee  against  injury  from  the  gearing. 
Vo^l47— 13 
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I  do  not  regard  the  instruction  in  the  present  case  as  the 
equivalent  of  the  instruction  in  the  West  Case  even  standing 
alone,  but  furthermore  it  will  be  seen  in  the  present  case  that 
the  circuit  judge  in  that  immediate  connection  told  the  jury 
that  the  question  was  whether  the  gearing  was  sufficiently 
guarded  so  as  to  safeguard  an  employee  while  doing  an  act 
which  the  employer  should  reasonably  anticipate  he  might 
perform  in  the  discharge  of  his  duty,  and  while  the  employee 
was  in  the  exercise  of  ordinary  care.  There  was  no  such 
limitation  or  qualification  in  the  West  Case.  Had  there  been 
I  do  not  think  the  case  would  have  been  decided  as  it  was,  for 
I  am  quite  certain  I  should  not  have  concurred  in  the  holding 
that  there  was  error.  To  safeguard  an  employee  while  dis- 
charging his  duty  in  the  exercise  of  ordinary  care  is  not,  as  it 
seems  to  me,  the  equivalent  of  guarding  the  gearing  so  that 
the  employee  shall  be  secure  from  danger  or  violence  while 
performing  his  work.  One  instruction  requires  the  employee 
to  be  exercising  usual  and  ordinary  care,  the  other  does  not, 
but  carries  the  necessary  implication  that  whether  he  is  ex- 
ercising care  or  not  he  must  be  protected  from  injury. 

So  I  think  there  was  no  error  in  the  court's  charge  in  the 
present  case  in  this  particular.  The  new  trial  was  granted 
because  of  a  supposed  erroneous  instruction,  not  because  the 
trial  judge  was  dissatisfied  with  the  verdict  and  exercised 
his  discretion.  There  being,  as  I  think,  no  such  error,  the 
order  should  be  reversed.  I  would  not  hold  a  correct  charge 
erroneous  because  the  trial  judge  wrongly  thought  it  waa  er- 
roneous. 

See  Laws  of  1911,  eh.  896,  amending  sec.  1636//,  Stats. — ^Rkp. 
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IUhb,  Bespondent,  vs.  Witthann,  Appellant. 

October  e— October  Z4,  1911. 

Judgment:  Res  judicata:   Persons  concluded:  Public  and  private 

rights:  Streets:  Estoppel, 

1.  A  judgment  against  a  city  in  an  action  involving  a  controversy 

as  to  a  public  right  is  not  a  bar  to  a  subsequent  action  to  en- 
force a  private  right,  brought  in  his  individual  capacity  by  the 
person  who  was  mayor  of  the  city  at  the  time  of  the  former 
adjudication. 

2.  Thus,  a  judgment  against  a  city  to  the  effect  that  a  street  shown 

on  a  recorded  plat  was  not  a  public  street  does  not  bar  a  sub- 
sequent action,  brought  in  his  private  capacity  by  the  person 
who  was  mayor  at  the  time  of  such  Judgment,  to  enforce  his 
right,  as  owner  of  a  lot  which  had  been  conveyed  to  him  by 
deed  describing  it  with  reference  to  said  plat,  to  use  said  street, 
against  the  owners  of  other  lots  in  the  same  block  whose  deeds 
contained  similar  descriptions,  on  the  ground  that  such  own- 
ers  are  estopped  to  deny  the  existence  of  the  street  adjoining 
their  lots  as  shown  by  the  plat. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  restrain  the  defendant  from 
entering  upon  land  known  as  Lake  street,  in  front  of  plaint- 
iffs premises  in  the  city  of  Manitowoc,  Wisconsin,  and  so 
obstructing  the  same  as  to  prevent  plaintiff  from  having  in- 
gress and  egress  to  and  from  his  premises.  The  defendant 
set  up  certain  former  judgments  as  a  bar  to  this  action. 

It  appeared  on  the  trial  in  the  court  below  that  the  plaintiff 
in  this  action,  William  Rakr,  had  commenced  several  similar 
actions  against  several  other  parties,  and  that  such  actions 
were  pending  and  undetermined  at  the  time  of  the  trial  of 
this  action ;  that  the  instant  case  involves  all  the  issues  of  law 
and  fact  that  are  involved  in  the  other  actions;  and  it  was 
stipulated  that  the  decision  in  this  case  should  govern  in  the 
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other  cases.     The  court  below  found  and  concluded  as  fol- 
lows: 

'^First  That  at  the  time  of  the  commencement  of  this  ac- 
tion the  plaintiff,  William  Rdhr,  was  the  owner  and  in  pos- 
session of  the  east  half  of  lots  2  and  3,  in  block  320,  accord- 
ing to  the  plat  of  the  village  of  Manitowoc,  recorded  in  the 
office  of  the  register  of  deeds  for  the  coimty  of  Manitowoc. 

"That  the  defendant,  Anna  Wittmann,  was  the  owner  of 
and  in  possession  of  lot  1,  block  320,  according  to  the  plat  of 
said  village  of  Manitowoc,  recorded  in  the  office  of  the  register 
of  deeds  for  said  county  of  Manitowoc,  and  also  the  owner  of 
and  in  possession  of  the  west  half  of  lots  2  and  3,  block  320, 
according  to  the  plat  of  said  village  of  Manitowoc,  recorded 
in  the  office  of  the  register  of  deeds  for  said  county  of  Man- 
itowoc. 

"That  Edwin  Schuette,  a  defendant  in  one  of  said  actions, 
was  the  owner  of  and  in  possession  of  lot  4,  block  320,  ac- 
cording to  the  plat  of  the  village  of  Manitowoc,  recorded  in 
the  office  of  the  register  of  deeds  for  said  county  of  Manitowoc. 

"That  August  Mahnke,  another  one  of  the  defendants  in 
the  aforesaid  actions,  was  the  owner  of  and  in  possession  of 
lot  7,  block  320,  according  to  the  plat  of  the  village  of  Manito- 
woc, recorded  in  the  office  of  the  register  of  deeds  for  said 
county  of  Manitowoc. 

"That  Christian  Spiegel,  one  of  the  defendants  in  the  fore- 
going actions,  was  the  owner  of  and  in  possession  of  the  south 
45  feet  of  lot  9,  block  320,  according  to  the  plat  of  said  vil- 
lage of  Manitowoc,  recorded  in  the  office  of  the  register  of 
deeds. 

"Second.  That  in  1845  one  Samuel  L.  Hinkley  was  the 
owner  of  government  subdivision,  described  as  lot  2,  section 
29-19—24;  that  before  the  said  Samuel  L.  Hinkley  acquired 
title  to  said  lot  2,  a  plat  of  the  village  of  Manitowoc  had  been 
made,  covering  the  property  described  in  the  above  entitled 
action  of  William  Rahr  v,  Anna  Wittmann  and  in  all  of  the 
other  and  foregoing  mentioned  actions,  and  which  plat,  or  a 
copy  thereof,  was  deposited  and  recorded  in  the  office  of  the 
raster  of  deeds  for  the  county  in  which  the  village  of  Mani- 
towoc was  then  located ;  that  this  plat  of  said  property,  with 
some  slight  changes,  not  affecting  the  property  in  question. 
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had  always  been  recognized  and  referred  to  by  the  owners  of 
all  the  lots  in  block  320  as  the  plat  of  the  village  and  city  of 
Manitowoc ;  that  it  does  not  appear  that  the  original  plat  was 
ever  acknowledged  or  certified  to  by  the  owner  of  lot  2,  section 
29—19—24,  at  ^e  time  when  it  was  so  filed  and  recorded; 
that  the  said  Samuel  L.  Hinkley  did  not  acknowledge  or  cer- 
tify to  it  in  any  manner,  and  there  is  nothing  on  record  show- 
ing that  it  was  made  by  authority  from  him,  but  it  is  a  fair 
presumption  of  fact  that  he  did  have  it  made,  and  I  so  find ; 
that  the  said  Samuel  L.  Hinkley,  the  owner  of  the  property 
described  as  lot  2,  section  29—19-24  aforesaid,  did  adopt  said 
plat  of  his  lot,  and  sold  and  conveyed  the  property  covered  by 
said  plat,  and  the  lots  described  in  the  complaint  herein,  as 
lots  and  blocks  in  the  village  of  Manitowoc,  according  to  the 
plat  of  said  village,  recorded  in  the  office  of  the  register  of 
deeds  for  said  county ;  that  the  property  in  said  block  has,  by 
all  the  owners  thereof,  been  conveyed  and  conveyances  ac- 
cepted by  them,  in  which  said  plat  is  referred  to  and  made  a 
part  of  the  description  in  such  conveyances. 

"Third.  That  the  defendant,  Anna  ^\Utmann,  and  her  de- 
ceased husband,  Adolph  Wittmann,  accepted  conveyances  and 
executed  conveyances  of  lots  1,  2,  and  3  in  said  block  320,  in 
which  said  plat  was  referred  to  and  made  a  part  of  the  de- 
scription in  such  conveyances. 

"Fourth,  That  the  portion  of  Lake  street  which  is  deline- 
ated on  said  plat,  between  the  southern  boundary  line  and 
the  northern  boundary  line  of  said  block  320,  has  never  been 
opened,  worked,  improved,  or  used  as  a  public  street. 

**That  the  village  board  of  Manitowoc  village  passed  a  res- 
olution that  the  new  map  of  the  village  of  Manitowoc,  as 
completed  by  Fred  Solomon,  by  order  of  the  village  board, 
with  the  vacation  of  block  186,  and  parts  of  block  183,  184, 
and  185,  for  the  purpose  of  enlarging  the  basin  of  the  Mani- 
towoc river  at  that  point,  starting  at  Chicago  street,  through 
blocks  148,  149  and  151,  together  with  the  enlargement  of  the 
corporate  limits  of  the  village,  as  per  specifications,  meets  our 
cordial  and  universal  approbation,  and  that  after  it  is  legal- 
ized it  be  properly  recorded  in  the  register's  office ;  that  in 
1856,  by  chapter  361,  Private  and  Local  Laws,  said  plat,  in 
so  far  as  it  could  be,  for  all  purposes  whatever  was  legalized ; 
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that  the  said  Solomon  plat  was  a  copy  of  the  plat  which  had 
theretofore  been  made^  prior  to  1845,  and  recorded  in  the 
oflSce  of  the  register  of  deeds  for  the  county  of  Brown,  the 
territory  of  Manitowoc  then  being  included  within  the  county 
of  Brown,  in  every  respect,  except  as  to  the  changes  referred 
to  in  the  aforesaid  resolution  of  the  board  of  Manitowoc  vil- 
lage ;  that  the  changes  made  in  the  Solomon  map  did  not  in 
any  wise  affect  Lake  street,  or  block  320,  shown  and  desig- 
nated on  the  original  plat 

''Fifth.  That  Seventh  street,  in  the  city  of  Manitowoc, 
designated  on  said  plat,  is  a  public  street  in  the  city  of  Mani- 
towoc, laid  out,  improved,  and  traveled  for  many  years ;  that 
its  location  and  the  east  and  west  boundary  lines  thereof  arc 
designated  and  ascertainable  by  reference  to  buildings,  fences, 
and  monuments;  that  the  distance  from  the  east  line  of 
Seventh  street  along  the  north  line  of  defendant's  said  lot  1  to 
the  west  line  of  said  Lake  street  is  218  feet  7  inches ;  that  the 
distance  from  the  east  line  of  said  Seventh  street,  at  the  south 
line  of  defendant's  said  lot  1,  to  the  west  line  of  Lake  street, 
is  204  feet  5  inches. 

"That  the  property  owned  by  Edwin  Schuette  is  described 
as  lot  4,  block  320,  according  to  the  recorded  plat  of  said  vil- 
lage of  Manitowoc;  that  the  distance  from  the  east  line  of 
Seventh  street  on  the  north  line  of  said  Schuette's  property  to 
the  west  line  of  Lake  street  is  176  feet  1  inch;  that  the  dis- 
tance from  the  east  line  of  said  Seventh  street  on  the  south 
line  of  said  Schuette's  property  is  161  feet  10  inches. 

"That  the  property  of  the  defendant  August  Mahnke,  men- 
tioned in  said  stipulation,  is  described  as  lot  7,  block  320, 
according  to  the  recorded  plat  of  the  village  of  Manitowoc; 
that  the  distance  from  the  east  line  of  said  Seventh  street  on 
the  north  line  of  said  Mahnke's  lot  to  the  east  line  of  Lake 
street  is  133  feet  4  inches;  that  the  distance  from  the  east 
line  of  said  Seventh  street  on  the  south  line  of  said  Mahnke's 
lot  to  the  east  line  of  said  Lake  street  is  119  feet  4  inches. 

"That  the  property  of  Christian  Spiegel,  one  of  the  de- 
fendants named  in  said  stipulation,  is  described  as  the  south 
45  feet  of  lot  9,  block  320 ;  that  the  distance  from  the  east 
line  of  said  Seventh  street  on  the  north  line  of  said  Spiegel's 
property  to  the  east  line  of  Lake  street  is  101  feet  7  inches ; 
that  the  distance  from  the  east  line  of  said  Seventh  street  on 
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the  south  line  of  the  property  of  said  Spiegel  to  the  east  line 
of  said  Lake  street  is  91  feet.  That  Lake  street  is  66  feet 
wide. 

^'That  the  said  defendant,  Anna  Wittmann,  has  huilt  and 
now  maintains  an  obstruction,  to  wit,  a  fence,  across  and 
along  said  Lake  street ;  that  all  of  the  other  defendants  named 
in  said  stipulation  have  built  and  are  now  maintaining  fences 
across  and  along  said  Lake  street ;  that  said  fences  so  placed 
and  maintained  by  the  defendant,  Anna  Wittmann,  across, 
along,  and  within  the  space  described  as  Lake  street  on  said 
plat,  and  the  fences  so  placed  and  maintained  by  the  other  de- 
fendants named  in  said  stipulation  along,  across,  and  within 
said  Lake  street,  prevents  the  plaintiff  from  having  ingress 
and  egress  to  and  from  his  said  premises  to  the  public  streets 
of  the  city  of  Manitowoc,  and  wholly  deprives  him  of  the  use 
of  said  Lake  street,  thereby  excluding  him  from  the  public 
streets  of  Manitowoc,  and  greatly  diminishing  the  value  of 
plaintiff's  said  premises. 

*'8ixth.  That  in  the  year  1900,  while  the  said  plaintiff, 
William  Rahr,  was  mayor  of  the  city  of  Manitowoc,  the  city 
attempted  to  compel  the  defendant,  Anna  Wittmann,  the 
owner  of  said  lot  1,  to  remove  the  obstructions  from  the  space 
described  on  said  plat  as  Lake  street,  claiming  the  same  to  be,  a 
public  street ;  that  in  an  action  between  the  city  of  Manitowoc 
and  the  defendant,  Anna  Wittmann,  it  was  adjudged  that  the 
city  had  never  acquired  an  easement  in  said  property  as  a 
public  street,  and  that  Lake  street  on  the  east  side  of  block 
320  was  never  opened  or  improved  or  accepted  by  the  city  or 
village  as  such,  and  never  used  by  the  public  as  such. 

'^Seventh.  That  after  the  passage  of  chapter  361,  Private 
and  Local  Laws  for  the  year  1856,  the  said  Solomon  map  was 
recorded  in  the  office  of  the  register  of  deeds  for  the  county 
of  Manitowoc,  and  the  plat  of  the  village  of  Manitowoc  on 
file  in  the  office  of  the  register  of  deeds  at  the  time  of  the  con- 
veyance of  the  property  included  in  block  320  by  Samuel  L. 
Hinkley,  and  l^e  said  Solomon  map  aforesaid,  recorded  in 
the  office  of  the  register  of  deeds,  have  been  adopted  by  the 
owners  of  lots  in  block  320,  and  said  plats  have  been  referred 
to  in  all  the  conveyances  in  relation  thereto,  and  in  said  con- 
veyances made  a  part  o^  the  descriptions  therein. 

^'Eighth.  That  said  plaintiff  purchased  the  east  half  of 
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lots  2  and  3^  block  320,  and  instituted  this  action  in  good 
faith." 

And  as  conclusions  of  law: 

"1.  That  judgment  in  the  case  of  Anna  Wittmann  v.  City 
of  Manitowoc,  pleaded  in  the  answer  herein,  is  no  bar  to  the 
plaintiff's  right  to  prosecute  and  maintain  this  action. 

'^2.  That  the  placing  of  fences  across,  along,  and  within 
said  Lake  street,  on  the  east  side  of  block  320,  by  the  defend- 
ant and  the  owners  of  other  lots  in  block  320,  abutting  on 
Lake  street,  is  an  illegal  obstruction  and  nuisance. 

"3.  That  the  plaintiff  is  entitled  to  the  free  and  unob- 
structed use  of  Lake  street,  in  going  to  and  from  his  said 
property  to  the  main  streets  of  the  city  of  Manitowoc,  and  to 
improve  Lake  street  for  that  purpose. 

"4.  That  the  plaintiff  is  entitled  to  judgment  herein  com- 
manding and  ordering  the  defendant  to  remove  her  said 
fences  from  Lake  street  and  from  every  part  thereof,  and  to  a 
perpetual  injunction  restraining  and  enjoining  the  defendant, 
her  heirs,  executors,  assigns,  and  agents,  from  further  ob- 
structing or  creating  a  nuisance  within  said  Lake  street,  and 
from  interfering  with  or  hindering  said  plaintiff  in  the  free 
and  full  use  thereof." 

Judgment  was  entered  for  the  plaintiff  enjoining  the  de- 
fendant as  prayed  and  ordering  her  to  abate  the  obstructions 
placed  and  maintained  by  her.  From  such  judgment  defend- 
ant appealed. 

Isaac  Craite,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  O'Connor,  Schmitz 
&  Wild,  and  oral  argument  by  /.  L.  O'Connor. 

Kebwin,  J.  Upon  the  findings  of  the  court  below,  which 
are  supported  by  the  evidence,  we  see  no  escape  from  the  con- 
clusion that  the  judgment  must  be  affirmed.  The  only  ques- 
tion to  be  considered  here  is  whether  the  several  judgments 
pleaded  in  the  answer  constitute  a  bar.  These  judgments 
went  upon  the  fact  found  that  Lake  street,  so  called,  was  not 
a  public  street,  and  that  plaintiff's  connection  with  these  ac- 
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tions  was  in  his  official  capacity  as  mayor  of  the  city  of  Mani- 
towoc The  private  or  individual  interest  which  plaintiff 
asserts  is  the  basis  of  the  present  action  was  not  in  issue  or  at 
all  involved  in  the  former  actions  and  judgments  set  up  in 
the  answer.  The  contention  is  fairly  stated  by  respondent's 
counsel  thus : 

"Is  a  former  adjudication  against  the  mayor  of  a  city,  in- 
volving a  controversy  as  to  a  public  right,  a  bar  to  a  subse-, 
quent  action  by  the  same  party  as  an  individual,  seeking  to 
^aforce  a  private  right  ?" 

As  said  by  the  learned  trial  judge  below: 

"The  plaintiff  does  not  base  his  claim  upon  any  ri^t  in  the 
public.  He  does  not  ask  relief  upon  the  ground  that  the  pub- 
lic has  a  right  to  have  the  place  opened  as  a  street,  or  that  he, 
as  a  member  of  the  public,  has  sustained  special  injury  be- 
cause a  public  easement  has  been  interfered  with  to  his 
special  injury.  The  right  which  he  claims  to  enforce  is  a 
private  right  of  property  which  he  derives  by  grant,  and  sub- 
ject to  which  the  defendant  holds  her  property." 

The  findings  heretofore  set  out  show  the  facts  upon  which 
the  plaintiff's  claim  rests  and  the  right  of  plaintiff  to  recover 
as  distinct  from  the  right  of  the  public.  The  question  in- 
volved in  the  actions  pleaded  in  bar  was  whether  a  public 
street  existed,  and  such  question  is  not  controlling  in  the 
instant  case.  The  issue  here  is  one  of  estoppel  against  the 
defendant  from  denying  the  existence  of  the  street  adjoining 
the  lots  as  shown  upon  the  plat.  McFarland  v.  Lindekugel, 
107  Wis.  474,  83  N.  W.  757;  Tilly  v.  Mitchell  &  L.  Co.  121 
Wis.  1,  98  K  W.  969. 

The  right  upon  which  plaintiff's  case  rests  is  in  the  nature 
of  an  easement  attached  to  the  title  of  each  lot  and  subject  to 
which  successive  grantees  take.  What  are  the  necessary  ele- 
ments to  constitute  a  good  defense  by  way  of  former  adjudi- 
cation are  well  stated  in  Bigelow  v.  Winsor,  1  Gray,  299,  302, 
and  Lyon  v.  Perin  &  0.  Mfg.  Co.  125  U.  S.  698,  8  Sup.  Ct 
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1024.  They  are  stated  thus:  (1)  Identity  in  the  thing  sued 
for;  (2)  Identity  of  the  cause  of  action;  (3)  Identity  of  per- 
sons and  parties  to  the  action ;  and  (4)  Identity  of  ibhe  quality 
in  the  persons  for  or  against  whom  the  claim  is  made.  It  is 
clear  that  the  plaintiff  is  not  bound  by  the  former  actions 
pleaded.  Howitt  v.  Blodgett,  61  Wis.  376,  21  N.  W.  292; 
Goodwin  V.  Snyder,  76  Wis.  450,  44  N.  W.  746 ;  Rowell  v. 
Smith,  123  Wis.  510, 102  N.  W.  1 ;  WenlwoHh  v.  Racine  Co. 
99  Wis.  26,  74  N.  W.  551.  The  appellant  seems  to  be  labor- 
ing under  the  impression  that  the  plaintiff  is  bound  as  a 
•privy,  or  as  a  member  of  the  public,  where  the  former  suit 
was  brought  on  behalf  of  the  public  and  the  issues  involved 
were  of  general  interest  to  all  the  people.  The  doctrine  has 
no  application  to  the  present  action.  The  rights  litigated  in 
the  present  suit  are  not  the  rights  of  the  public  in  a  public 
street,  but  the  right  of  the  plaintiff  in  his  private  capacity. 
Shores  v.  Doherty,  75  Wis.  616,  44  N.  W.  747 ;  Hughes  v. 
U.  S.  71  U.  S.  232 ;  McFarlmd  v.  Lindehugel,  107  Wis.  474, 
83  N.  W.  757 ;  Donohoo  v.  Murray,  62  Wis.  100,  22  N.  W. 
167 ;  Long  v.  Wilson,  119  Iowa,  267,  93  N.  W.  282 ;  Loftis 
V.  Marshall,  134  Cal.  394,  396,  66  Pac  571 ;  State  ex  rel 
Easpes  v.  Branch,  134  Mo.  592,  36  S.  W.  226;  Fuller  v. 
Metropolitan  L.  Ins.  Co.  68  Conn.  55,  35  AtL  766 ;  First  Nat. 
Bank  v.  Shuler,  153  N.  Y.  163,  47  N.  E.  262. 

It  follows  that  the  judgment  of  the  court  below  is  right  and 
must  be  affirmed. 

By  the  Court. — Judgment  affirmed. 

The  following  opinion  was  filed  November  14, 1911 : 

WiNSLOW,  0.  J.  (cor^curring).  It  is  undoubtedly  true  that 
where  the  fourfold  identity  exists  between  two  actions,  viz. : 
identity  (1)  in  the  thing  sued  for,  (2)  of  the  cause  of  action, 
(3)  of  the  persons  and  parties  to  the  action,  and  (4)  of  qual- 
ity in  the  persons  for  or  against  whom  the  claim  is  made,  the 
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judgment  in  the  former  action  is  res  adjudicata  in  the  second. 
None  will  deny  this.  To  say  that  the  fourfold  identity  is 
'^necessary"  is  misleading  and  plainly  not  the  intention  of 
the  decision  in  this  case,  as  is  evidenced  by  the  citation  of  the 
cases  of  BoweU  v.  Smith,  123  Wis.  610,  102  N.W.  1,  and 
Wentworth  v.  Racine  Co.  99  Wis»  26,  74  N.  W.  551. 

This  court  has  very  fully  considered  and  settled  the  prin- 
ciples governing  the  defense  of  former  adjudication  in  a 
series  of  cases,  including  the  Wentworth  and  Bowell  Cases, 
as  well  as  the  cases  of  Oritnert  r.  Spalding,  104  Wis.  193,  80 
N.  W.  689,  and  Hart  v.  Moulton,  104  Wis.  349,  80  N.  W.  699. 
There  was  no  intent  to  depart  from  those  cases  here.  The 
principle  held  in  those  cases,  and  which  I  understand  to  be 
applied  here,  is  that  if  the  four  identities  exist,  the  prior 
judgment  is  conclusive  not  only  as  to  every  question  actually 
presented  and  decided  in  the  former  action,  but  also  as  to 
every  point  within  the  issues  which  might  have  been  pre- 
sented and  decided;  and  if  the  identity  of  subject  of  action, 
or  cause  of  action,  or  both,  be  lacking,  still  the  prior  adjudi- 
cation is  binding  between  the  same  parties  or  their  privies, 
suing  or  defending  in  the  same  right,  upon  questions  actually 
litigated  and  decided  in  the  former  action,  but  no  further. 
In  the  former  adjudication  pleaded  in  this  case  the  cause  of 
action  was  not  the  same,  the  plaintiff  was  not  suing  in  the 
same  right,  and  the  question  at  issue  here  was  neither  within 
the  issues  nor  actually  presented  and  decided.  Hence  the 
former  adjudication  is  not  a  bar. 

Marshall,  J.  I  concur  in  the  opinion  by  Mr.  Chief  Jus- 
tice WiNBLOW. 
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McCoBD,  Appellant;  vs.  Edwabb  "Hiniib  Lttmbes  Compaky, 

Respondent 

October  7— October  &J,  1911. 

Landlord  and  tenant:  Removal  of  docks  from  leased  land:  ProteC' 

tion  of  slips:  Contract  construed. 

Upon  land  bordering  upon  Superior  Bay  were  docks  and  slips  for 
shipping  lumber.  The  docks  belonged  to  a  lessee  of  the  land 
who  had  the  right  to  remove  them.  In  an  agreement  whereby 
the  lessor  consented  to  an  assignment  of  the  lease  it  was  pro- 
vided that  "if  the  docks  or  any  part  thereof  are  removed  they 
shall  be  so  removed  as  to  leave  the  slips  intact,  and  such  slips 
shall  be  protected  from  Injury."  No  such  stipulation  was  con- 
tained in  the  original  lease  and  no  additional  consideration 
entered  into  the  consent  agreement  Held,  that  under  the 
quoted  provision  the  lessee  was  bound,  in  case  the  docks  were 
removed,  to  protect  the  slips  from  injury  in  the  process  of 
such  removal,  but  not  to  protect  them  from  filling  in  or  other 
injury  thereafter. 

AppBAii  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Chables  Smith,  Judge.     Affirmed. 

At  the  times  in  question  in  this  action  the  plaintiff  and  the 
McCord  Lumber  Company  were  the  owners  of  certain  prop- 
erty bordering  on  Superior  Bay.  The  plaintiff  subsequently 
became  the  exclusive  owner  of  this  property.  Prior  to  1899, 
the  time  plaintiff  and  his  co-owner  leased  the  lands  in  ques- 
tion to  the  defendant,  a  sawmill  had  been  constructed  upon 
this  property.  There  had  also  been  constructed  thereon  three 
open  lumber  docks  and  three  slips  for  the  purpose  of  conduct- 
ing the  business  of  manufacturing  and  shipping  lumber.  In 
1899  the  sawmill  and  all  the  docks  and  tramways,  etc.,  were 
sold  to  the  defendant,  and  at  the  same  time  a  lease  was  made 
to  the  defendant  for  a  period  of  ten  years  of  all  the  lands 
upon  which  the  mill  and  the  other  property  were  situated, 
with  an  option  for  its  renewal  for  five  years.  The  lease  pro- 
vided for  an  annual  rental  of  $300  and  the  payment  of  the 
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taxes  by  the  lessee,  also  that  the  lessee  was  not  to  sublet  the 
premises  without  the  written  consent  of  the  lessor.  The  lease 
stipulated : 

''At  the  expiration  of  this  lease,  the  lessee  shall  have  the 
right  to  remove  all  buildings  and  improvements  thereon,  and 
shall  have  a  reasonable  time  therefor." 

In  1900  the  defendant  transferred  the  property  owned  by 
it,  and  with  the  consent  of  the  plaintiff  assigned  the  lease. 
In  1903  the  mill  property  was  burned  and  the  subtenant  sur- 
rendered the  property  and  the  land  to  the  defendant.  It  was 
thereupon  agreed  between  the  plaintiff  and  the  defendant  that 
to  restore  the  sawmill  and  to  carry  out  the  use  of  the  premises 
under  the  original  lease  by  a  sublease  would  promote  the  best 
interests  of  both  parties.  To  accomplish  these  purposes  the 
defendant  then  sold  the  property  which  had  not  been  de- 
stroyed by  the  fire,  including  the  docks,  tramways,  etc.,  to  the 
Murray-McCann  Lumber  Company  of  Ashland,  and  also 
made  an  assignment  of  the  lease  to  the  company.  The  plaint- 
iff on  November  2,  1903,  consented  to  assignment  by  a  writ- 
ten agreement  between  the  plaintiff  and  the  defendant  By 
this  agreement  the  defendant  guaranteed  the  payment  of  the 
rental  and  the  taxes  as  agreed  upon  in  the  original  lease  to 
the  defendant  and  also  agreed  to  perform  all  the  covenants  on 
the  part  of  the  lessee.  In  addition  to  these  agreements  it  was 
specified  "also,  that  if  the  docks  or  any  part  thereof  are  re- 
moved they  shall  be  so  removed  as  to  leave  the  slips  intact, 
and  such  slips  shall  be  protected  from  injury." 

The  Murray-McCann  Lumber  Company  entered  upon  the 
premises,  rebuilt  the  mill,  and  operated  it  until  some  time  in 
the  year  190Y,  and  while  still  in  possession  of  the  premises 
sold  and  removed  the  mill  and  much  of  the  dock  structures 
and  piling.  The  defendant  has  not  dredged  the  slips  nor 
constructed  any  protection  for  keeping  them  in  the  condition 
they  were  in  prior  to  the  removal  of  the  docks,  and  the  plaint- 
iff claims  that  the  slips  have  filled  in  and  wiU  fill  in  because 
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the  defendant  has  removed  the  greater  part  of  the  dock  piling 
and  has  omitted  to  construct  a  suitable  protection  in  place 
thereof  to  prevent  the  slips  from  filling  in. 

The  jury  were  instructed  that  under  the  terms  of  the  con- 
sent to  the  assignment  ''the  defendant  was  not  required  to 
protect  the  slips  from  filling  to  any  greater  extent  than  they 
were  protected  in  that  respect  by  the  docks  and  piling  con- 
stituting a  part  thereof  as  they  existed  when  the  Murray- 
McCann  Lumber  Company  had  completed  its  work  on  said 
premises  and  was  ready  to  surrender  the  same.  In  other 
words,  the  defendant  was  not  required  to  furnish  any  better 
or  greater  protection  to  the  slips  f  ^om  filling  in  than  that  af- 
forded by  the  docks  at  the  time  they  were  removed." 

The  jury  under  the  instructions  returned  a  verdict  for  the 
defendant.  This  is  an  appeal  from  the  judgment  dismissing 
the  action. 

For  the  appellant  there  was  a  brief  by  Luse,  Powell  £ 
Luse,  and  oral  argument  by  L.  K.  Luse. 

For  the  respondent  there  was  a  brief  by  Olin  &  Butler,  at- 
torneys, and  Qrace  &  Hvdnallj  of  counsel,  and  oral  argument 
by  J.  M.  Olin  and  H.  H.  Or  ace. 

SiEBEOKEB,  J.  It  is  couccded  that  the  defendant  under 
the  original  lease  and  the  agreement  of  November  2,  1903, 
whereby  the  plaintiff  consented  to  the  subletting  of  the  prem- 
ises by  the  defendant,  had  the  right  to  remove  the  mill  and  the 
dock.  The  court  instructed  the  jury  that  "the  word  'dock'  or 
^docks'  ...  as  used  by  the  parties  to  this  action  in  the  agree- 
ment in  question,  includes  all  of  the  round  piling  and  sheet 
piling,  if  any,  and  all  of  the  caps  and  cross-ties  placed  on  the 
tops  of  such  round  piling  in  the  construction  of  the  docks  and 
superstructure  as  described  by  the  evidence  in  this  case." 
No  exception  is  taken  by  the  appellant  to  this  interpretation 
of  the  terms  of  the  agreement,  and  we  take  it  that  the 
agreement  is  to  be  considered  in  the  light  of  this  meaning 
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of  the  term.  The  clause  of  the  contract  upon  which  the 
plaintiff  rests  his  right  to  recover  is,  ^'that  if  the  docks  or 
any  part  thereof  are  removed  they  shall  be  so  removed  as 
to  leave  the  slips  intact,  and  such  slips  shall  be  protected 
from  injury."  The  plaintiff  contends  that  this  stipulation 
imposes  on  the  defendant  the  obligation  to  protect  the  slips 
from  future  injury  from  whatever  cause  if  the  docks  should 
be  removed  by  its  authority  under  the  lease.  Applying  this 
idea  to  the  subject  matter  of  the  contract,  we  have  an  agree- 
ment requiring  the  defendant  to  erect  some  structure  without 
specification  as  to  its  nature  and  kind,  the  manner  in  which 
it  is  to  be  accomplished,  or  the  time  during  which  it  will  be 
the  duty  of  the  defendant  to  maintain  it  Under  such  an 
interpretation  of  the  terms  of  the  stipulation  it  is  difficult  to 
ascertain  what  the  parties  contemplated,  for  there  is  nothing 
in  it  to  suggest  that  they  agreed  on  any  particular  protection 
or  whether  they  intended  the  time  for  maintenance  to  be 
limited  or  perpetual.  Nor  can  we  infer  from  such  implica- 
tions that  it  was  understood  in  what  way  this  protection  was 
to  be  accomplished.  The  cost  of  the  maintenance  of  the  pro* 
tection  the  plaintiff  now  claims  should  have  been  erected  is  so 
disproportionate  to  all  the  benefits  received  by  the  defendant 
under  the  lease  as  to  negative  the  idea  that  it  was  contem- 
plated by  the  parties.  We  have,  then,  a  situation  so  full  of 
uncertainties  in  so  many  respects,  with  conditions  so  burden- 
some in  their  weight,  as  to  forbid  such  a  construction  if  in 
the  light  of  the  subject  matter  of  the  transaction  the  language 
used  is  susceptible  of  a  more  reasonable  interpretation.  The 
facts  that  no  such  stipulation  is  contained  in  the  original 
lease  and  that  no  additional  consideration  entered  into  the 
consent  agreement  to  a  subletting  of  the  premises  tend  to  show 
that  this  stipulation  imposes  no  obligations  additional  to 
those  contained  in  the  original  lease,  and  that  it  was  designed 
to  specify  the  manner  of  performing  the  obligations  already 
imposed. 
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Reading  the  language  of  the  clause  in  question  in  the  light 
of  these  considerations  and  examining  its  context  and  the 
words  employed  in  their  natural  and  ordinary  sense,  it  seems 
evident  that  the  parties  did  not  have  in  mind  the  implication 
the  plaintiff  now  invokes,  but  rather  that  the  parties  con- 
templated a  construction  thereof  that  should  include  no  more 
than  the  defendant  contends  that  it  embraces.  An  examina- 
tion of  the  language  used  in  the  first  part  of  the  clause  defi- 
nitely indicates  that  they  were  treating  the  subject  with  a 
view  to  having  the  slips  kept  intact  while  the  docks  were 
being  removed,  and  that  the  last  clause  applies  to  the  same 
thing  but  specifies  that  the  docks  shall  be  so  removed  that  the 
slips  will  be  protected  from  injury.  This  construes  the  parts 
of  the  sentence  together  and  as  dealing  with  one  subject, 
leads  to  a  reasonable  and  natural  conclusion,  frees  it  from  all 
imcertainty,  including  the  implication  of  plaintiff's  conten- 
tion, and  harmonizes  it  with  the  contents  of  the  original 
agreement  of  the  parties.  We  are  therefore  led  to  the  con- 
clusion that  under  the  clause  in  question  the  defendant  was 
obligated,  if  it  removed  the  docks,  to  do  the  work  in  a  way 
that  would  leave  the  slips  intact,  and  in  removing  them  to  do 
all  things  reasonably  necessary  to  protect  the  slips  from  in- 
jury. In  this  view  the  plaintiff  is  not  entitled  to  have  the 
slips  protected  against  future  injury. 

As  we  imderstand  the  record  there  is  no  basis  for  claiming 
damages  for  injury  to  the  slips  in  not  leaving  them  intact  or 
in  not  properly  protecting  them  from  injury  in  the  process 
of  the  removal  of  the  docks,  and  hence  the  judgment  awarded 
must  stand. 

By  the  Court. — Judgment  affirmed. 

Marshall,  J.,  took  no  part. 
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Wolf  Company,  Eespondent,  vs.  Kutch,  imp.,  Appellant. 

Octolker  7 — October  24,  1911. 

Pleading:  Implied  admisaiofu:  Foreign  corporationM:  License  to  do 
lni9inesi:  Interstate  commerce:  Appeal:  Findings  of  fact,  when 
presumed:  Conditional  sales:  Breach:  Replevin:  Fixtures:  No- 
tice: Corporations. 

1.  When  In  a  pleading  a  fact  is  admitted  by  clear  and  necessary 

implication  from  other  facts  expressly  stated,  the  admission  is 
as  eifective  as  if  specifically  made  and  will  not  be  overcome 
by  a  mere  general  denial. 

2.  Thus,  an  admission  in  a  pleading  by  a  foreign  corporation  that 

it  has  not  obtained  from  the  secretary  of  state  a  license  to  do 
business  in  Wisconsin  is  in  effect  an  admission  that  it  has  not 
complied  with  sec.  moh.  Stats.  (1898),  so  as  to  entitle  it  to 
such  license, — ^the  presumption  being  that  the  secretary  of  state 
has  performed  his  duty  to  issue  a  license  to  a  corporation  en- 
titled thereto. 

3.  Facts  incidentally  shown  in  an  action  involving  a  sale  of  ma- 

chinery by  a  foreign  to  a  domestic  corporation,  such  as  that 
the  contract  was  not  to  be  effective  until  approved  by  the 
vendor  "at  its  main  ofSce,  Chambersburg,  Pa.,"  that  the  ma- 
chinery was  to  be  delivered  f.  o.  b.  cars  "at  Chambersburg,  Pa., 
or  at  factory  where  made,"  that  the  freight  was  to  be  equal- 
ized "with  Milwaukee  rate,"  and  that  the  vendee  paid  over  |300 
freight  on  the  machinery,  are  ?^ld  sufficient,  in  the  absence  of 
any  showing  to  the  contrary,  to  warrant  the  inference  that  the 
machinery  was  shipped  from  Pennsylvania  or  some  other  for* 
eign  state,  and  hence  that  the  transaction  involved  interstate 
commerce. 

4.  An  agreement  by  the  vendor  to  furnish  a  millwright  to  assist  the 

vendee  in  putting  the  machinery  in  place  was  a  mere  incident 
to  the  contract  and  did  not  deprive  it  of  its  interstate  character. 
6.  Where  the  evidence  would  have  warranted  the  trial  court  in 
finding  a  certain  fact,  it  will  be  presumed  in  support  of  the 
judgment,  under  sec.  2868m,  Stats.  (Laws  of  1907,  ch.  346), 
that  such  a  finding  was  made. 

6.  Under  a  contract  for  the  sale  of  machinery,  reserving  title  and 

right  of  possession  in  the  vendor  until  full  payment,  the  vendor 
has  the  right,  upon  a  breach  by  the  vendee,  to  demand  posses- 
sion and,  upon  refusal,  to  replevy  the  property. 

7.  Where  machinery  had  been  placed  on  the  different  floors  of  a 

flouring  mlU  and  some  of  the  openings  In  the  floors  through 

Vou  147—14 
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which  it  was  lifted  had  been  boarded  up,  but  most  of  the  xna- 
chlnery  had  not  been  set  up  and  the  contract  under  which  it 
was  sold  reserved  title  and  right  of  possession  in  the  vendor^ 
In  effect  providing  that  the  machinery  should  be  treated  as 
personal  property,  it  remained  personalty  as  between  the  par- 
ties to  the  sale. 
8.  Where  in  such  case  the -vendee  corporation,  afcer  the  machinery 
had  been  placed,  transferred  the  mill  to  one  who  was  the  sole 
stockholder  and  sole  acting  ofQcer  of  the  corporation  and  who, 
on  its  behalf,  had  made  the  contract  for  the  purchase  of  the 
machinery,  he,  too,  was  bound  by  the  terms  of  the  contract  in 
so  far  that  as  to  him  the  machinery  remained  personalty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county :  S.  D,  Hastings,  Circuit  Judge.     Afjfirmed. 

The  plaintiff  and  the  Crivitz  Flouring  Mill  Company  en- 
tered into  a  contract  whereby  the  former  agreed  to  sell  to  the 
latter  certain  flouring  mill  machinery.  There  were  but  two 
stockholders,  both  nominal,  in  the  corporation  aside  from  the 
defendant  Kvich.  These  stockholders  were  apparently  elected 
as  officers,  but  refused  to  serve,  and  asserted  as  a  matter  of 
fact  that  they  were  not  stockholders.  All  of  the  business  for 
and  in  behalf  of  the  corporation  was  transacted  by  Kvich, 
including  the  making  of  the  contract  for  the  purchase  of  the 
machinery  involved  in  this  suit.  Shortly  after  the  machinery 
was  delivered,  Kutch  caused  the  real  estate  on  which  the 
flouring  mill  was  erected  to  be  conveyed  by  the  corporation  to 
him.  The  written  contract  of  October  16, 1909,  under  which 
the  machinery  was  sold,  provided,  among  other  things,  that 
after  said  machinery  was  delivered  notes  were  to  be  given  by 
defendant  for  deferred  payments,  secured  by  first  mortgage 
on  defendant's  mill  property.  The  contract  further  provided 
that  "the  title  and  right  of  possession  of  and  to  said  machinery 
and  material  shall  ever  be  and  remain  in  the  first  party 
[plaintiff]  until  said  machinery  and  material  shall  have  been 
fully  paid  for  in  money."  The  contract  also  contained  the 
pro^dsion  that  "the  first  party  [plaintiff]  shall  have  for  itself 
and  its  servants  the  right  of  access  to  any  and  every  part  of 
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said  premises,  for  the  purpose  of  carrying  out  the  provisions 
of  this  agreement  or  of  enforcing  the  first  party's  rights 
thereunder."  The  complaint  alleged  that  ever  since  Decem- 
ber 1,  1909,  the  plaintiff  had  been  and  now  is  the  owner  and 
is  lawfully  entitled  to  the  possession  of  said  machinery,  and 
that  on  February  11,  1910,  the  defendants  wrongfully  took 
and  have  since  retained  possession  thereof.  Kutch  alone  de- 
fended, and  in  his  answer  to  the  complaint  alleged  that  the 
machinery  had  become  fixtures  in  the  mill  of  the  defendant,, 
and  when  taken  by  the  writ  of  replevin  in  this  action  was  a 
part  of  defendant's  mill  property.  Said  defendant  also  coun- 
terclaimed  for  damages. 

It  appeared  from  the  testimony  that  after  the  machinery 
was  delivered  plaintiff  discovered  that  the  property  was  in- 
cumbered, and  with  knowledge  of  this  sent  its  attorneys  to- 
adjust  matters  in  accordance  with  the  written  contract.  The 
jury  found  on  sufficient  evidence  that  on  January  15,  1910^ 
an  oral  agreement  was  entered  into  between  the  defendant 
corporation  and  the  plaintiff  to  the  effect  that  if  defendant 
did  not  within  four  or  five  days  give  plaintiff  a  first  mortgage 
on  the  mill  property  to  secure  the  balance  of  the  purchase 
price  of  the  machinery  in  question,  or  pay  the  full  purchase 
price,  plaintiff  should  take  the  property.  The  trial  court 
held  that  the  oral  agreement  was  void  under  sec.  17706,  Stats. 
(1898),  and  awarded  judgment  to  the  plaintiff  on  the  ground 
that  under  the  terms  of  the  written  contract  plaintiff  had  & 
right  to  the  possession  of  the  property  and  to  enter  upon  the 
premises  of  the  mill  company  and  take  possession,  and  that  it 
was  to  remain  personal  property  with  the  right  in  the  plaintiff 
to  remove  it  from  the  building  if  annexed  before  the  purchase 
price  was  paid.     From  such  judgment  defendant  appeals. 

L.  M.  Evert,  for  the  appellant,  to  the  point  that  plaintiff 
had  violated  sec.  17706,  Stats.  (1898),  cited  Boulden  v.  Estey 
0.  Co.  92  Ala.  182,  9  South.  283  ;  Southwestern  8.  Co.  v. 
Stephens,  139  Wis.  616, 120  N.  W.  408 ;  Ady  v.  Bamett,  142 
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Wis.  18,  124  N.  W,  1061 ;  CUcTcerin^Chase  Bros.  Co.  v. 
White,  127  Wis.  83, 106  N.  W.  797 ;  St.  Louis  E.  M.  F.  Co.  v. 
Beilharz  (Tex.  Civ.  App.)  88  S.  W.  512;  Presbyterian  M, 
Fund  V.  Thomas,  126  Wis.  281,  105  N.  W.  801 ;  Duluth  M. 
Co.  V.  Clancy,  139  Wis.  189, 120  N.  W.  854;  Catlin  &  P.  Co. 
V.  Schuppert,  130  Wis.  642, 110  N.  W.  818 ;  and  other  cases. 
For  the  respondent  there  was  a  brief  by  W.  B.  QvinUm, 
attorney,  and  James  H.  McOiUan,  of  counsel,  and  oral  argu- 
ment by  Mr.  McGilUm. 

Babnes,  J.  The  complaint  alleged  that  the  plaintiff  was 
a  foreign  corporation.  The  answer  admitted  this  allegation 
and  set  forth  that  plaintiff  had  not  complied  with  the  provi- 
sions of  sec.  17706^  Stats.  (1898).  The  defendant  design 
nates  its  pleading  an  ^'answer  and  counterclaim,"  without 
undertaJsing  to  separate  the  defensive  portion  of  it  from  that 
upon  which  affirmative  relief  is  asked.  The  reply  again 
alleged  that  the  plaintiff  was  a  foreign  corporation  and  ad- 
mitted that  it  had  not  ^^obtained  from  the  secretary  of  state  a 
license  to  do  business  in  the  state  of  Wisconsin."  It  con- 
tained a  general  denial  of  matters  not  admitted.  No  proof 
was  offered  to  show  whether  or  not  the  plaintiff  had  complied 
with  the  provisions  of  sec.  17706  on  its  part.  On  its  face  the 
admission  of  the  reply  is  only  to  the  effect  that  the  secretary 
of  state  has  not  issued  the  license  provided  for  by  sec  1770c, 
Stats.  (1898).  It  is  not  an  express  admission  that  plaintiff 
had  not  done  the  necessary  acts  to  entitle  it  to  a  license.  Sec. 
1770d,  Stats.  (1898),  makes  it  unlawful  for  a  foreign  cor- 
poration to  transact  business  in  the  state  until  it  has  actually 
procured  a  license,  but  does  not  provide  any  penalty  for  viola- 
tion of  the  statute.  The  penalty  in  sec.  17706  is  fixed  for 
the  failure  of  the  corporation  to  perform  the  affirmative  acta 
required  by  that  section  as  a  prerequisite  to  the  issuance  of 
the  license. 

The  admission  of  the  reply  goes  further  than  the  plaintiff 
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is  willing  to  admit.  Pleadings  should  be  liberally  construed. 
An  answer  alleging  that  a  foreign  corporation  had  transacted 
business  in  this  state  without  having  procured  a  license  would, 
we  think,  enable  the  defendant  to  prove  that  such  corpora- 
tion had  not  taken  the  necessary  steps  to  entitle  it  to  a  li- 
cense. It  is  the  duty  of  the  secretary  of  state  to  issue  a 
license  to  a  corporation  entitled  thereto.  The  presumption 
is  that  such  officer  will  perform  such  duty.  An  admission 
that  the  license  has  not  been  issued  impliedly  admits  that  it 
has  not  been  earned,  and  when  a  fact  is  admitted  by  clear 
and  necessary  implication  from  other  facts  expressly  stated 
in  the  pleading  the  admission  so  made  is  as  effective  as  though 
it  were  specifically  made  and  will  not  be  overcome  by  a  mere 
general  denial  Miller  v,  Larson,  17  Wis.  624;  Malick  v. 
Kellogg,  118  Wis.  405,  408,  95  N.  W.  372.  We  conclude 
that  the  reply  not  only  admits  that  plaintiff  had  not  pro- 
cured a  license  to  do  business  in  TVisconsin,  but  also  that  it 
had  not  done  the  acts  necessary  to  entitle  it  to  a  license. 

If  the  machinery  sold  was  manufactured  in  this  state  or 
was  kept  here  for  the  purpose  of  sale,  the  contract  was  void 
and  there  can  be  no  recovery.  Duluih  M.  Co.  v.  Clancy,  139 
Wis.  189, 120  N.  W.  854. 

Very  little  in  the  way  of  evidence  was  offered  on  the  trial 
to  show  that  the  contract  of  sale  involved  in  the  action  cov- 
ered a  transaction  of  interstate  commerce.  This  fact,  vital 
to  the  plaintiff's  cause  of  action,  would  seem  to  have  been 
assumed  rather  than  proved.  Some  facts  were  incidentally 
shown  which  we  think  would  warrant  the  court  in  finding 
that  the  transaction  did  involve  interstate  commerce,  and,  if 
so,  we  must  presume  a  finding  to  that  effect  in  support  of  the 
judgment  Sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346). 
The  machinery  was  to  be  delivered  f .  o.  b.  cars  "at  Oham- 
bersburg.  Pa.,  or  at  factory  where  made.'*  The  freight  was 
to  be  equalized  "with  Milwaukee  rate."  The  contract  was 
not  to  be  effective  until  approved  by  the  vendor  "at  its  main 
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office,  Chambersburg,  Pa.'*  The  contract  required  the  vendor 
to  furnish  machinery  for  a  fifty-barrel  flour  mill,  and  the 
defendant  Kvich  testified  that  he  paid  over  $300  freight  on 
the  machinery  shipped  under  the  contract.  None  of  these 
facts  are  very  significant  taken  alone,  and  all  of  them  com- 
bined are  not  very  persuasive.  We  think  they  are  sufficient, 
in  the  absence  of  any  showing  to  the  contrary,  to  warrant  the 
inference  that  the  machinery  was  shipped  from  Pennsylvania 
or  some  other  foreign  state.  If  so,  the  transaction  involved 
interstate  commerce.  Ady  v.  Bamett,  142  Wis.  18,  124  'N. 
W.  1061. 

Under  the  contract  there  was  a  conditional  sale  of  the  ma- 
chinery, good  as  to  all  the  world  if  properly  recorded,  and 
good  between  the  parties  and  as  to  all  persons  having  notice 
thereof  whether  recorded  or  not  Sec.  2317,  Stats.  (1898)  ; 
Hwater  v.  Warner,  1  Wis.  141 ;  Rawaan  Mfg.  Co.  v.  Rich- 
ards, 69  Wis.  643,  35  N.  W.  40 ;  Merahon  v.  Moors,  76  Wis. 
602,  612,  45  N.  W.  96;  8.  L.  Sheldon  Co.  v.  Mayers,  81 
Wis.  627,  51  N.  W.  1082.  The  vendee  breached  the  con- 
tract of  sale  by  neglecting  and  refusing  to  give  the  notes  and 
mortgage  provided  for  and  by  incumbering  the  mill  prop- 
erty with  a  $700  mortgage.  The  plaintiff  had  the  right 
under  these  circumstances  by  virtue  of  its  contract  to  de- 
mand possession  of  the  property,  and,  possession  being  re- 
fused, to  replevy  it.  Wadleigh  v.  Buckingham,  80  Wis.  230, 
49  N.  W.  746.  Sec  2317,  Stats.  (1898),  places  contracts 
of  conditional  sales  on  the  same  footing  tfs  chattel  mortgages. 
Williams  v.  Porter,  41  Wis.  422.  Under  a  clause  in  a  chatr 
tel  mortgage  authorizing  the  mortgagee  to  take  possession  at 
any  time  he  shall  deem  himself  insecure,  he  may  demand  pos* 
session  immediately,  and  if  it  is  refused  bring  replevin  for 
the  property.  Cage  v.  Wayland,  67  Wis.  566,  81  N.  W. 
108,  and  cases  cited;  Avltman  Co.  v.  McDonough,  110  Wis. 
263  (85  TS.  W.  980),  and  cases  cited  on  page  268. 

The  fact  that  plaintiff  agreed  to  furnish  a  millwright  to 
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assist  the  vendee  in  putting  the  machinery  in  place  was  a 
mere  incident  to  the  contract  and  did  not  deprive  it  of  its 
interstate  character.  F.  A.  Patrick  Co.  v.  Deschamp,  146 
Wis.  224,  129  N.  W.  1096. 

Under  the  contract  between  the  parties  we  entertain  no 
doubt  that  the  articles  of  machinery  had  not  become  fixtures 
when  the  action  was  commenced.  The  machinery  had  been 
placed  on  the  different  floors  in  the  mill  and  some  of  the 
openings  in  the  floors  through  which  it  was  elevated  had 
been  boarded  up,  but  most  of  the  machinery  had  not  been  set 
up.  The  parties  in  substance  and  effect  contract  d  that  the 
machinery  sold  should  be  treated  as  personal  property,  and 
as  between  them  it  remained  personal  property.  Smith  v. 
Waggoner,  50  Wis.  155,  6  N".  W.  668;  Fitzgerald  v.  Ander- 
son, 81  Wis.  341,  61  N.  W.  554;  Walker  v.  Grand  Rapids 
jP.  M.  Co.  70  Wis.  92,  35  N.  W.  332;  Keefe  v.  Furlong,  96 
Wis.  219,  70  N.  W.  1110;  Fuller-Warren  Co.  v.  HaHer,  110 
Wis.  80,  85  N.  W.  698.  The  defendant  Kutch  was  appar- 
ently the  sole  stockholder  and  the  sole  acting  ofiicer  of  the 
corporation  and  conducted  all  negotiations  and  signed  the 
contract  in  its  behalf,  and  is  bound  by  the  terms  of  the  con- 
tract in  this  r^ard.  Walker  v.  Or  and  Rapids  F.  M.  Co., 
supra;  Brothers  v.  Bank  of  Kaukauna,  84  Wis.  381,  54  N. 
W.  786;  Haynes  v.  Kenosha  E.  R.  Co.  139  Wis.  227,  240, 
119  N.  W.  668,  121  K  W.  124.  Nothing  is  said  in  Fuller- 
Warren  Co.  v.  Barter,  supra,  which  overrules  what  is  said 
in  the  other  cases  oir  the  effect  of  notice. 

The  foregoing  disposes  of  all  the  substantial  contentions 
made  by  the  appellant.  The  plaintiff  having  the  right  to 
maintain  its  action  of  replevin  under  the  original  contract, 
it  is  immaterial  whether  the  subsequent  contract  found  by 
the  jury  was  valid  or  not.  If  valid,  the  plaintiff  was  entitled 
to  recover  thereunder ;  if  void,  it  did  not  affect  the  original 
contract. 

By  the  Court. — Judgment  affirmed* 
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Maeoott,  Appellant,  vs.  Minneapoms,  St.  Path.  &  Sault 
Stb.  Mabib  Railway  Gompaity,  Respondent. 

October  7 — Octoher  Z4,  1911. 

Railroads:  Negligence:  Failure  to  heat  sleeping  car:  Passenger  cofh 
tracting  disease:  Special  verdict:  Consistency:  Changing  an' 
stoers:  Insufficient  evidence. 

1.  In  an  action  against  a  railway  company,  wherein  it  was  alleged 

that  plaintiff  had  contracted  pneumonia  by  reason  of  defend- 
ant's failure  properly  to  heat  a  sleeping  car,  findings  by  the 
Jury  to  the  effect  that  plaintiff  did  contract  pneumonia  in  the 
car  by  reason  of  the  cold  and  damp  condition  of  the  atmosphere 
therein,  and  that  such  condition  was  in  fact  dangerous,  but 
that  defendant  had  no  reason  to  anticipate  any  injury  there- 
from to  any  healthy  person  sleeping  in  the  car,  were  not  incon- 
sistent and  entitled  defendant  to  a  dismissal  of  the  action. 

2.  The  evidence  in  such  case  (stated  in  the  opinion)  is  held  not  to 

show  with  any  reasonable  certainty  that  the  atmospheric  con- 
ditions of  the  car  were  such  as  to  render  it  dangerous  for 
healthy  persons  to  sleep  therein,  protected  as  the  passengers 
were,  and  to  leave  it  a  matter  of  mere  conjecture  where  plaint- 
iff contracted  his  pneumonia;  and  the  trial  court  was  war- 
ranted in  changing  the  findings  of  the  Jury  accordingly  and  di- 
recting Judgment  for  defendant. 

3.  Verdicts  cannot  rest  upon  mere  conjecture,  but  must  be  grounded 

at  least  upon  a  reasonable  certainty. 

Appsial  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county :  S.  D.  BLastings,  Circuit  Judge.     AfjirmecL 

The  complaint  alleges,  in  substance,  that  on  the  12th  day 
of  May,  1906,  plaintiff  was  at  the  city  of  Minneapolis,  Min- 
nesota, and,  being  desirous  of  returning  to  his  then  home  in 
Escanaba,  Michigan,  he  purchased  of  defendant  a  passenger 
ticket,  good  for  transportation  over  defendant's  line  of  road 
between  said  points,  and  he  also  purchased  of  the  defendant 
a  sleeping-car  ticket  entitling  him  to  a  berth  in  a  sleeping  car 
then  operated  by  it  between  Minneapolis  and  Escanaba;  that 
he  boarded  defendant's  train  about  6:30  p.  m.  of  that  day, 
and  it  became  and  was  the  duty  of  the  defendant  to  provide 
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for  the  comfort  and  health  of  the  plaintiff  while  so  aboard 
defendant's  said  train,  and  more  particularly  to  protect 
plaintiff  against  the  inclemency  of  the  weather  and  to  keep 
its  cars  and  train  comfortably  heated;  that  notwithstanding 
its  said  duty  in  this  regard  and  while  its  said  train  on  which 
plaintiff  was  a  passenger  was  passing  throu^  the  state  of 
Wisconsin  the  defendant  wholly  neglected  and  refused  to 
provide  and  furnish  heat  to  its  said  train  and  cars  or  to  any 
of  the  cars  of  said  train,  although  the  wind  was  blowing  so 
cold,  sleet  and  snow  were  falling,  and  the  temperature  was 
so  low  and  the  weather  so  inclement  as  to  make  it  dangerous 
to  the  health  of  plaintiff  and  other  passengers  then  upon  said 
train  because  of  said  failure  to  keep  its  said  train  and  cars 
properly  heated;  that  because  of  defendant's  such  failure  in 
that  regard  plaintiff,  while  on  board  said  train,  contracted 
typhoid  pneumonia  and  reached  Escanaba,  Michigan,  so  sick 
and  ailing  that  he  was  confined  to  his  bed ;  that  defendant's 
said  train  was  delayed  several  hours  and  plaintiff  became  and 
was  much  distressed  and  suffered  great  pain  on  the  way;  that 
plaintiff  has  ever  since  been,  and  now  is,  an  invalid  because 
of  said  disease  thus  contracted;  that  plaintiff's  lungs  have 
become  and  are  seriously  and  permanently  diseased,  and 
plaintiff  is,  as  a  result  of  the  disease  thus  contracted,  sick, 
sore,  and  permanently  disabled;  that  plaintiff  has  suffered 
and  still  continues  to  suffer  great  pain  bodily,  and  mental 
pain  and  anguish,  and  has  been  wholly  disabled  and  pre- 
vented from  earning  a  livelihood,  and  has  been  occasioned 
and  will  in  the  future  be  occasioned  great  expense  for  medi- 
cine and  physicians,  and  is  informed  and  believes  that  he 
will  have  to  undergo  severe  surgical  operations  to  preserve 
his  life  and  alleviate  his  sufferings,  to  his  damage  in  the 
sum  of  $50,000. 

The  answer  contains  a  general  denial  and  an  allegation 
that  as  to  whether  the  plaintiff  was  a  passenger  on  one  of 
defendant's  trains  at  the  time  alleged  defendant  has  no  knowl- 
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edge  sufficient  to  form  a  belief,  and  therefore  leaves  the 
plaintiff  to  his  proof  in  that  behalf. 

The  jury  returned  the  following  special  verdict: 

"(1)  Did  the  plaintiff  become  ill  with  pneumonia  while 
a  passenger  in  one  of  the  defendant's  sleepers  on  the  night 
of  May  12,  1906  ?    A.  Yes. 

"(2)  Was  said  disease  contracted  while  said  plaintiff  was 
sleeping  in  his  berth  in  said  car  ?     A.  Yes. 

"(3)  If  your  answer  to  the  second  question  should  be 
'Yes/  then  answer  this :  Was  said  disease  caused  by  the  plaint- 
iff, while  sleeping,  becoming  chilled  by  reason  of  any  cold 
and  damp  condition  of  the  atmosphere  in  the  car?     A,  Yes. 

"(4)  If  you  should  answer  the  third  question  'Yes,'  then 
answer  this :  Was  the  condition  of  said  atmosphere  such  as  to 
render  it  dangerous  for  healthy  persons  to  sleep  in  it  pro- 
tected as  passengers  were  in  their  berths  in  said  car  ?    A.  Yes. 

"(6)  If  your  answers  to  the  third  and  fourth  questions 
should  be  'Yes,'  then  answer  this:  Ought  a  man  of  ordinary 
intelligence  and  prudence  in  charge  of  said  car,  as  the  porter 
was,  to  have  reasonably  anticipated  that  by  permitting  the 
atmosphere  to  become  as  cold  and  damp  as  it  was  in  said  car, 
the  health  of  some  healthy  person  would  be  injured  thereby 
while  sleeping  in  his  or  her  berth?     A.  No. 

"(6)  If  you  should  answer  the  second,  third,  and  fourth 
questions  'Yes,'  then  answer  this:  Did  the  temperature  of 
said  car  fall  below  sixty  degrees  after  the  plaintiff  retired 
and  before  he  awakened  in  the  chill  ?     A.  Yes. 

"(7)  If  you  should  answer  the  second,  third,  and  fourth 
questions  'Yes,'  then  answer  this :  Was  the  chill  in  which  the 
plaintiff  awoke  a  pneumonic  chill  ?     A.  Yes. 

"(8)  If  your  answer  to  the  second,  third,  and  fourth 
questions  should  be  'Yes,'  then  answer  this :  At  what  amount 
do  you  assess  the  plaintiff's  damage  which  resulted  directly 
and  proximately  from  the  disease  which  he  contracted  while 
asleep  in  said  car  ?     A.  $15,000." 

Upon  motions  duly  made,  the  court  changed  the  answers  to 
questions  2,  3,  and  4:  from  Yes  to  No,  and  awarded  judg- 
ment upon  the  verdict  so  amended  in  favor  of  the  defendant. 
Plaintiff  appealed. 
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For  the  appellant  there  was  a  brief  by  Martin,  Martin  & 
Martin,  and  oral  argument  by  P.  E.  Martin. 

For  the  respondent  there  was  a  brief  by  H.  0.  Fairchild, 
attorney,  and  Alfred  H.  Bright,  of  counsel,  and  oral  argu- 
ment by  Mr,  Fairchild. 

ViNjB,  J.  The  evidence  necessarily  took  a  wide  range 
and  is  quite  voluminous.  The  questions,  however,  calling  for 
a  decision  upon  appeal  lie  within  a  narrow  compass.  The 
first  one  is,  Was  plaintiff  entitled  to  judgment  upon  the  ver- 
dict returned  by  the  jury?  They  found  that  plaintiff  con- 
tracted pneumonia  upon  the  train  by  becoming  chilled  owing 
to  the  cold  and  damp  condition  of  the  atmosphere  in  the  car; 
that  the  condition  of  the  atmosphere  was  such  as  to  render  it 
dangerous  for  healthy  persons  to  sleep  in  it  protected  as  pas- 
sengers were  in  their  berths.  But  they  further  found  that  a 
man  of  ordinary  intelligence  and  prudence  in  charge  of  the 
car  as  the  porter  was,  ought  not  reasonably  to  have  antici- 
pated that  such  cold  and  damp  condition  of  the  atmosphere 
would  injure  the  health  of  a  healthy  person  sleeping  in  his 
berth.  There  is  nothing  inconsistent  in  these  findings.  They 
found  that  a  dangerous  condition  of  the  atmosphere  did  in 
fact  exist,  but  that  defendant  had  no  reason  to  anticipate  or 
know  that  it  was  dangerous.  To  sustain  liability  it  is  not 
enough  to  show  that  defendant  permitted  a  dangerous  condi- 
tion to  exist.  It  must  also  be  shown  that  it  was  negligently 
permitted  to  exist.  If  defendant  had  no  reason  to  anticipate 
any  injury  to  any  healthy  person  by  reason  of  the  atmospheric 
condition  maintained  it  was  not  negligent.  Oreen  v.  Ash- 
land W.  Co.  101  Wis.  258,  77  N.  W.  722.  The  verdict  re- 
turned by  the  jury  therefore  entitled  the  defendant  to  a  dis- 
missal of  the  action  upon  the  merits. 

Was  the  trial  court  warranted  in  changing  the  answers  to 
questions  2,  3,  and  4  from  Yes  to  No  ?  As  to  question  2,  it  is 
sufficient  to  say  that  the  utmost  plaintiff  can  claim  from  any 
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testimonj  in  the  case,  including  that  of  his  own  medical  ex- 
perts, is  that  the  atmospheric  condition  in  the  car  was  such 
that  it  might  produce  pneumonia.  None  of  the  experts  testi- 
fied that  plaintiff's  pneumonia  was,  in  their  opinion,  caused 
by  such  condition,  or  that  it  was  reasonably  certain  that  such 
condition  would  probably  produce  pneumonia.  Moreover, 
the  consensus  of  all  the  medical  testimony,  and  of  common 
observation  and  experience,  is  that  it  would  require  more 
than  three  or  four  hours  from  the  first  exposure  to  fully  de- 
velop a  pneumonic  chill  such  as  the  plaintiff  had  when  he 
awoke  the  second  time.  The  reasons  for  changing  the  an- 
swer to  this  question  will  appear  more  fully  in  the  discussion 
relative  to  questions  3  and  4.  These  two  questions  can  be 
treated  together. 

Plaintiff,  at  the  time  of  the  alleged  exposure,  was  forty- 
two  years  of  age,  in  good  health,  and  weighed  about  150 
pounds.  He  claims  that  he  felt  first-rate  when  he  entered 
the  car  at  Minneapolis;  that  he  noticed  nothing  unusual 
about  the  temperature  of  the  car  at  the  time  he  entered ;  that 
he  rode  for  a  while  in  the  smoking  compartment,  with  the 
window  open,  but  was  not  subjected  to  any  draft  and  did 
not  feel  uncomfortable.  About  9:30  in  the  evening  he  re- 
tired, and  went  to  sleep  about  10  o'clock.  Later  he  was 
awakened  by  a  noise  like  that  of  a  torpedo,  heard  the  train- 
men talk,  and  knew  the  engine  was  cut  off.  He  said  the  car 
seemed  cold,  but  he  called  for  no  additional  cover.  On  cross- 
examination  he  testified  the  car  was  comfortable  when  he 
awoke,  and  later,  on  direct  examination,  he  testified  that  he 
then  felt  all  right ;  that  he  went  to  sleep  almost  immediately ; 
that  he  thought  he  slept  about  an  hour  or  two,  but  could  not 
tell  just  how  long;  that  he  then  woke  up  with  a  chill ;  that  it 
was  the  chill  that  woke  him  up.  He  was  so  cold  that  he 
shook  and  the  car  seemed  cold  to  him.  He  asked  the  porter 
for  heat,  and  was  told  the  engine  was  disconnected  and  that 
no  more  heat  could  be  given  him  just  then.     He  had  a  high 
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fever  and  a  headache.  He  was  conscious  that  some  time 
later  the  engine  came  back  and  coupled  onto  the  train.  He 
said  it  seemed  to  him  quite  a  while  afterwards.  But  the  un- 
contradicted evidence  of  the  trainmen,  including  the  engineer, 
is  that  not  to  exceed  fifteen  minutes  after  they  arrived  at  the 
wreck  near  Ladjsmith  the  engine  of  the  passenger  train  was 
uncoupled,  and  it  proceeded  to  assist  in  removing  the  wrecked 
engine ;  that  it  was  engaged  in  that  work  not  to  exceed  fifteen 
minutes;  some  witnesses  place  it  at  from  thirty-five  to  forty 
minutes,  and  the  outside  limit  of  all  the  testimony  is  fifty 
minutes ;  that  the  engine  was  then  brought  back  and  attached 
to  the  passenger  train  and  the  heat  connected  as  usual. 

It  may  therefore  be  said  to  be  a  verity  in  the  case  that  from 
the  time  when  plaintiff  first  awoke  as  they  first  approached 
the  wreck  to  the  time  of  the  pneumonic  chill  no  more  than 
an  interval  of  from  sixty-five  to  seventy  minutes  could  have 
elapsed;  and  it  was  during  this  time,  it  is  claimed,  that  he 
contracted  pneumonia.  There  is  practically  an  entire  ab- 
sence of  evidence  to  show  that  the  temperature  of  the  car  was 
cold  or  damp  or  dangerous  to  sleeping  persons  during  this 
night.  At  Barron,  thirty  miles  west  of  Ladysmith,  the  maxi- 
mum temperature  on  the  12th  was  seventy-six  degrees,  the 
Tninimum  fifty-eight  degrees.  At  Prentice,  forty  miles  east 
of  Ladysmith,  the  maximum  temperature  on  that  day  was 
seventy-five  degrees,  the  minimum  sixty  degrees.  These  two 
places  are  the  nearest  to  the  place  of  the  wreck  showing  the 
exact  temperature,  and  it  is  fair  to  assume  that  the  tem- 
perature at  Ladysmith  did  not  differ  very  materially  from 
that  at  Barron  and  Prentice,  being  in  the  same  latitude  and 
only  from  thirty  to  forty  miles  distant,  west  and  east  re- 
spectively, from  these  two  places.  Mrs.  Calloway,  a  passen- 
ger upon  the  sleeper,  testified  that  she  was  dressed  in  ordinary 
spring  clothes,  that  she  retired  about  10  or  half  past  10  in 
the  evening,  undressed,  and  put  on  an  ordinary  sleeping 
gown ;  that  before  she  retired  she  used  no  wraps  or  coats ;  that 
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she  was  comfortable ;  noted  nothing  abnormal  about  the  tem- 
perature of  the  car;  and  that  after  she  retired  she  used  the 
ordinary  covering  of  the  berth  and  was  comfortable.  Miss 
Holland,  another  passenger,  corroborates  this  testimony. 
There  were  eight  or  ten  other  passengers  in  the  car  at  the 
time.  The  porter  of  the  train  testified  that  the  temperature 
of  the  car  did  not  fall  below  sixty  degrees;  that  it  was  from 
sixty  to  sixty-five  degrees.  Some  of  the  men  working  about 
the  wreck  testified  that  it  rained  before  the  passenger  train 
arrived  at  the  wreck,  but  that  it  did  not  rain  while  the  train 
was  there.  Others  said  there  were  occasional  light  showers 
during  the  night.  All  unite  in  saying  that  the  night  was  not 
a  cold  one ;  that  they  were  comfortable  when  standing  about 
the  wreck;  that  there  was  no  sleet  or  snow  and  no  unusual 
wind,  or  anything  to  indicate  a  cold  night  The  car  had 
double  sash  and  heavy  curtains  inside  of  the  windows.  In 
the  car,  before  the  passengers  retired,  there  were  six  large 
acetylene  lamps,  each  with  four  burners,  burning  in  the  body 
of  the  car  and  in  the  ceiling  over  the  aisle.  There  was  also 
one  smaller  lamp  in  the  smoker,  one  in  the  drawing  room,  one 
over  the  door  of  the  smoking  room,  four  toilet  room  and  two 
aisle  lamps.  The  testimony  is  uncontradicted  that  these 
lamps  give  out  considerable  heat ;  also  that  after  the  passen- 
gers retired  two  of  these  lamps  were  left  burning.  One  of 
these  four-burner  lamps  was  in  front  of  plaintiffs  berth. 
Each  berth  had  heavy  curtains  in  front  and  was  furnished 
with  a  pair  of  large  heavy  woolen  blankets  and  two  sheets  as 
covers. 

Plaintiff  claims  there  was  a  sudden  drop  of  temperature  in 
the  car.  This  claim  is  wholly  unsubstantiated  by  any  direct 
evidence,  and  also  by  all  reasonable  inferences  to  be  drawn 
from  the  whole  testimony  in  the  case.  It  does  not  appear  that 
the  doors  or  windows  of  the  sleeper  were  open  in  the  evening, 
except  perhaps  some  of  the  deck-sash.  But  even  if  they  were, 
in  the  absence  of  a  strong  wind,  and  there  is  no  evidence  of 
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any,  it  is  a  matter  of  common  knowledge  that  such  a  car, 
standing  upon  the  track  and  being  sufficiently  heated  at  11 :30 
o'clock  p.  m.,  so  that  both  plaintiff  and  other  passengers  felt 
comfortable,  would  not  cool  suddenly.  The  cooling  would 
be  the  result  of  gradual  radiation  of  heat,  and  the  process 
would  be  a  slow  one ;  especially  must  that  be  so  in  an  outside 
temperature  of  about  fifty-eight  degrees.  So  it  cannot  be 
said  the  evidence  shows  any  sudden  change  in  temperature. 
Indeed  the  uncontradicted  evidence,  and  all  reasonable  in- 
ferences that  can  be  drawn  therefrom,  are  to  the  effect  that  if 
there  was  a  change  it  was  a  slow  and  gradual  one. 

On  the  evening  of  the  11th  plaintiff  took  a  Turkish  bath  at 
Minneapolis  and  remained  in  the  bath  rooms  all  night  Dur- 
ing the  day  of  the  12th  he  went  to  different  offices  and  mills 
in  the  city  of  Minneapolis.  There  was  a  light  shower  dur- 
ing the  afternoon,  but  he  was  not  exposed  to  it  There  is  an 
entire  absence  of  evidence  as  to  what  exposure,  if  any,  plaint- 
iff had  been  subjected  to  previous  to  the  time  he  left  Escanaba 
for  Minneapolis  on  the  night  of  the  10th.  He  testified,  how- 
ever, that  he  never  felt  better  than  he  did  when  he  left  home 
and  that  he  felt  all  right  when  he  left  Minneapolis  on  Satur- 
day evening  at  6 :30. 

The  above  is  a  fair  summary  of  all  the  material  evidence 
concerning  the  conditions  under  which  plaintiff  slept  in  the 
car.  If  any  legitimate  inference  can  be  drawn  therefrom  it 
must  be  to  the  effect  that  plaintiff's  pneumonia  was  not  caused 
by  the  atmospheric  conditions  that  obtained  in  the  car  while 
he  slept  or  while  he  was  awake.  But  it  is  not  necessary,  in 
order  to  sustain  the  action  of  the  trial  court,  to  draw  any  such 
inference.  If  it  appears  that  it  cannot  be  said  with  any 
reasonable  certainty  that  plaintiff's  pneumonia  was  caused  by 
the  atmospheric  conditions  of  the  car,  or  that  they  were  such 
as  to  render  it  dangerous  for  healthy  persons  to  sleep  therein, 
protected  as  the  passengers  were,  then  the  court's  action  must 
be  sustained.     Verdicts  cannot  rest  upon  mere  conjecture. 
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They  must  be  bottomed  at  least  upon  a  reasonable  certainty. 
In  this  case,  under  the  whole  evidence,  it  is  a  matter  of  pure 
conjecture  where  plaintiff  contracted  his  pneumonia^  and  the 
trial  court  properly  amended  the  verdict  and  directed  judg- 
ment for  defendant 

By  the  Covjrt. — Judgment  affirmed. 


Law^  Respondent,  vs.  Amebioan  Bsddino  CoMPAirri  Ap- 
pellant. 

Beptemher  13—Novemher  l-f,  191L 

Master  and  servant:  Negliffence:  Injury  to  servant:  Unguarded 
shafting:  Dangerous  location:  Questions  for  jury:  Contribu- 
tory negligence:  Special  verdict:  Facts  omitted:  Presumptions, 

1.  Where  a  shaft,  upon  which  was  a  set-screw  projecting  about 
three  fourths  of  an  inch  from  an  iron  collar,  was  at  such  a  dis- 
tance from  the  floor  of  a  factory  and  so  near  an  upright  timber 
that  ordinarily  employees  could  not  come  in  contact  with  it 
except  in  oiling,  repairing,  or  putting  on  belts,  and  the  uncon- 
troverted  evidence  was  that  it  was  not  the  duty  of  any  em- 
ployee to  come  near  the  shaft  while  it  was  in  motion,  such 
shaft  should  have  been  held,  as  matter  of  law,  not  to  have  been 
80  located  as  to  be  dangerous  to  employees  in  the  discharge  of 
their  duties.  Walker  v.  Simmons  Mfg.  Co.  131  Wis.  642,  dis- 
tinguished. 

[2.  Whether  there  was  contributory  negligence  on  the  part  of  an 
employee  who,  after  being  instructed  to  stop  the  machinery  in 
order  to  put  a  belt  upon  a  pulley  on  such  shaft,  attempted  to 
put  the  belt  on  after  the  power  had  been  thrown  ofC  but  before 
the  shaft  had  ceased  to  revolve,  and  was  caught  by  the  set- 
screw  and  injured — ^there  being  evidence  that  it  was  usual,  not 
in  this  factory  but  generally,  to  put  pulleys  on  in  that  way, — 
is  not  determined.] 

3.  Negligence  of  the  defendant  cannot  be  presumed  under  sec 
2858m,  Stats.  (Laws  of  1907,  ch.  346),  in  support  of  a  Judgment 
against  him,  where  there  is  no  evidence  tending  to  show  that 
he  was  negligent. 
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Appxax  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  Ybathk  A.  Ross,  Circuit  Judge,.    Reversed. 

For  the  appellant  there  was  a  brief  by  Luse,  Pow^U  dk  Lose, 
and  oral  argument  by  L.  K,  Luse. 

Victor  Linley,  for  the  respondent,  contended,  inter  alia, 
that  an  omission  to  find  formally  that  there  was  negligence  or 
want  of  ordinary  care  is  immaterial  if  all  the  material  facts 
are  found  from  which  it  can  be  inferred.  Kelleher  v,  M.  <& 
N.  B.  Co.  80  Wis,  584,  50  N.  W.  942 ;  Patry  v.  C,  8t.  P.,  M. 
d  0.  R.  Co.  82  Wis,  408,  62  N.  W.  312 ;  Trapp  v.  New  Birdr 
sail  Co.  109  Wis,  643,  85  N.  W.  478.  Besides,  any  such  for- 
mal omission  would  be  cured  by  the  statute,  sec.  2868m« 

The  following  opinion  was  filed  October  3,  1911 : 

TiMUir,  J.  The  jury  by  special  verdict  found  that  there 
was  a  set-screw  upon  a  shaft  so  located  as  to  be  dangerous  to 
employees  in  the  discharge  of  their  duties;  and  that  the  de- 
fendant failed  to  have  the  set-screw  and  shaft  securely 
guarded  or  fenced.  Such  failure  was  the  proximate  cause  of 
plaintiff's  injuries.  The  plaintiff  was  not  guilty  of  any  want 
of  ordinary  care  which  contributed  proximately  to  produce 
his  injuries,  nor  was  he  prior  to  the  injury  directed  by  defend- 
ant's foreman  not  to  put  on  the  belt  while  the  shaft  was  in 
motion.     He  sustained  damages  to  the  amount  of  $2,250. 

A  shaft  in  defendant's  factory,  six  feet  two  inches  from  the 
floor,  carries  several  pulleys,  and  at  one  place  rests  in  a  jour- 
nal box  upon  an  iron  bracket  fastened  to  an  upright  timber. 
On  one  side  of  this  journal  box  there  is  an  iron  collar  fastened 
by  a  set-screw  on  the  shaft  to  prevent  lateral  movement  along 
the  shaft  Fourteen  inches  further  along  the  shaft  there  is 
a  pulley  of  twenty-eight  inches  diameter  which  carries  a  three- 
inch  belt  driving  a  blower.  The  place  for  oiling  that  journal 
is  on  top  of  the  journal  box  and  very  near  the  set-screw,  but 
no  oiling  was  done  while  the  machinery  was  in  motion.  The 
head  of  the  set-screw  projected  about  three  fourths  of  an  inch 
Vol.147  — 16 
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outside  the  periphery  of  the  collar.  When  the  blower  was  not 
in  motion  the  belt  was  pulled  off  this  pulley  on  the  side 
toward  the  set-screw  and  hung  loosely  on  the  shaft.  This 
shaft  is  run  by  an  electric  motor,  and  the  power  can  be  readily 
turned  ofF  and  the  shaft  stopped  for  the  purpose  of  replacing 
the  blower  belt  on  the  pulley  when  thieit  is  necessary.  The 
belt  is  quite  loose,  and  may  be  replaced  either  by  pushing  it 
over  the  outside  of  the  pulley  or  by  putting  it  partly  on  and 
then  turning  the  pulley  by  hand.  The  uncontroverted  evi- 
dence is  that  it  was  not  the  duty  or  the  practice  of  any  em- 
ployee to  go  near  the  shaft  while  it  was  in  motion.  Oiling 
and  repairing  were  done  when  the  power  was  shut  off  and  the 
shaft  not  in  motion,  and  the  belts  were  only  put  on  when  the 
shaft  was  still,  and  there  was  no  necessity  for  putting  the 
belts  on  while  the  shaft  was  in  motion.  A  box  stood  under 
the  shaft  on  the  floor  near  the  pulley,  apparently  for  the  em- 
ployee engaged  in  putting  on  the  belt  to  stand  upon. 

The  plaintiff  was  an  engine  driver,  or,  as  it  is  sometimes 
called,  a  stationary  engineer,  and  stood  on  this  box  when  in- 
jured. The  testimony  most  favorable  to  him  is  his  own,  as 
follows : 

"Engineering  was  all  I  was  hired  for  and  all  I  done.  I 
did  not  put  on  this  belt  while  I  worked  there  before.  As  to 
how  I  come  to  put  on  that  belt,  we  hadn't  started  up  yet  that 
morning.  I  guess  may  be  8  o'clock  or  may  be  along  about 
that  time,  when  I  got  ready  to  start  I  went  into  the  other 
room  and  hunted  Korte  up.  Korte  was  a  kind  of  superin- 
tendent there.  He  is  the  man  that  was  in  charge.  He  hired 
me.  I  went  into  the  main  building  to  look  for  him  to  come 
and  throw  the  belt  on,  and  he  says :  ^I  am  busy,  you  go  in  and 
tell  the  boy  to  shut  the  motor  down  until  you  put  the  belt  on.' 
And  I  obeyed  the  orders.  I  told  the  boy  and  the  boy  shut  it 
down,  and  I  waited  until  the  shaft  got  to  running  pretty  slow 
and  I  undertook  to  throw  the  belt  on  and  my  clothes  got 
ketched.  I  should  judge  it  was  within  five  or  six  revolutions 
of  stopping  that  I  attempted  to  put  the  belt  on.  It  stopped 
in  five  or  six  revolutions  after  I  got  ketched.    I  waited  until  I 
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thought  the  shaft  had  slowed  down  enough  so  I  could  throw  it 
on.  I  got  up  there  on  the  box  to  throw  the  belt  on  and  was 
turning  around  to  get  hold  of  the  belt;  that  set-screw  there 
ketched  my  clothes  and  pulled  this  one  (hand)  clear  around 
the  shaft,  and  I  ketched  it  there  with  my  hand  and  held  it 
there  until  it  pulled  my  clothes  all  off." 

It  thus  appears  that,  in  the  face  of  an  instruction  to  stop 
this  part  of  the  machinery  in  order  to  put  on  the  belt,  the 
plaintiff,  knowing  it  was  being  stopped  and  without  waiting 
for  it  to  come  to  a  full  stop,  attempted  to  put  on  the  belt  while 
the  shaft  was  in  motion.  In  the  trial  of  cases  arising  under 
sec.  1636;,  Stats.  (1898),  it  must  often  be  a  question  of  fact 
whether  the  shaft,  gearing,  etc.,  left  unguarded  and  unfenced 
was  so  located  as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duties.  Where  there  is  contradictory  evi- 
dence on  this  point  or  contradictory  inferences  may  be  drawn 
from  undisputed  evidence,  this  is  a  question  for  the  jury. 
But  where  the  evidence  is  without  dispute  and  no  reasonable 
contradictory  inferences  may  be  drawn  therefrom,  it  is  a 
question  for  the  court  whether  the  machinery,  etc.,  is  so  lo- 
cated. So  long  as  no  employee  was  required  or  permitted  to 
oil  this  bearing  while  the  shaft  was  in  motion,  or  to  put  the 
three-inch  belt  upon  the  pulley  while  the  shaft  was  in  mo- 
tion, there  could  be  no  reasonable  inference  d^a^vn  from  the 
evidence  that  the  shaft  bearing  the  set-screw  was  so  located  as 
to  be  dangerous  to  employees  in  the  discharge  of  their  duties. 
The  affirmative  was  on  the  plaintiff  upon  this  point,  and  the 
uncontroverted  evidence  above  referred  to  removed  any  infer- 
ences which  might  be  derived  from  location  with  reference  to 
the  belt  and  place  of  oiling.  The  shaft  was  also  at  a  distance 
from  the  floor  as  stated. 

The  distinction  between  this  case  and  Walker  v,  Simmons 
Mfg.  Co.  131  Wis.  642,  111  N.  W.  694,  is  that  in  the  last 
mentioned  case  there  was  affirmative  evidence  that  the  duties 
of  the  employee  required  him  to  pile  wire  mattresses  under 
and  quite  up  to  the  shaft  there  in  question,  while  in  the  in- 
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stant  case  the  shaft  is  at  such  a  distance  from  the  floor  and 
so  near  to  the  upright  timber  that  ordinarily  employees  could 
not  come  in  contact  with  it  except  in  oiling,  repairing,  or  put- 
ting on  belts,  and  the  uncontroverted  evidence  shows  that 
these  things  were  done  when  the  shaft  was  not  in  motion. 

Another  point  is  made  that  the  respondent's  evidence  above 
quoted  shows  him  guilty  of  contributory  negligence.  In  re- 
buttal of  this  the  respondent  offered  evidence  that  it  was 
usual,  not  in  this  mill  but  generally,  to  put  on  such  belts  after 
the  power  had  been  thrown  off  but  before  the  shaft  had  ceased 
revolving.  It  must  be  confessed  that  upon  this  record  there 
is  a  pretty  strong  case  of  contributory  negligence  made  by  the 
respondent,  but  as  this  court  is  not  unanimous  on  that  point  and 
the  case  is  disposed  of  on  the  other  exception,  we  think  discus- 
sion and  decision  on  the  last  point  may  be  omitted.  We  are 
therefore  compelled  to  rule  that  the  court  erred  in  denying 
the  motion  of  defendant  to  change  the  answer  to  the  first  ques- 
tion in  the  special  verdict  finding  the  shaft  so  located  as  to 
be  dangerous  to  employees  from  Yes  to  No.  No  presump- 
tions in  favor  of  the  judgment  under  sec.  2858m^  Stats. 
(Laws  of  1907,  ch.  346),  can  be  upheld,  because  upon  a  care- 
ful reading  of  the  evidence  we  find  nothing  tending  to  show 
that  the  defendant  was  negligent 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  change  the  answer  as  indicated  in  this  opin- 
ion and  render  judgment  for  the  appellant 

A  motion  for  a  rehearing  was  denied  November  14,  1911. 
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CoET,  Bcspondent^  vs.  Gbeen  Bat  Tbaotion  Company,  Ap- 
pellant 

October  5 — NovemJ>er  H,  1911. 

Evidence:  Weight:  When  testimony  in  negative:  Btreet  railways: 
Injury  to  person  at  street  crossing:  Failure  to  give  warning: 
Excessive  speed:  Passing  stationary  car:  Duty  of  motorman: 
Proximate  cause:  Anticipation  of  injury:  Causal  relation:  Con- 
tributory negligence:  Who  are  passengers, 

1.  Within  the  meaning  of  the  rule  that  positive  testimony  out- 

weighs that  which  Is  negative,  testimony  is  negative  only 
when  it  tends  to  prove  the  nonexistence  of  a  fftct  by  a  mere 
failure  to  observe  or  remember  its  existence.  If  it  asserts 
an  observation  as  to  its  existence  and  a  recollection  of  what 
that  observation  was,  a  denial  of  its  existence  based  thereon 
is  as  much  affirmative  evidence  as  is  an  assertion  that  It  did 
exist 

2.  Thus,  where  a  policeman  who  was  on  a  street  car  at  the  time  it 

struck  a  person  testified  that  he  was  positive  no  gong  was 
sounded  because  as  soon  as  the  accident  happened  he  remem- 
bered that  fact,  and  that  he  remembered  it  because  he  had 
been  on  a  number  of  cars  causing  injury  and  knew  that  the 
question  of  warning  by  bell  or  gong  was  an  Important  one;  and 
the  person  injured  testified  that  he  was  listening  for  a  car 
because  he  knew  one  might  be  coming  at  any  time  and  that  he 
heard  no  gong  or  bell — both  witnesses  being  In  a  position  to 
hear  and  their  hearing  normal, — ^the  testimony  of  neither  wit- 
ness was  merely  negative.  Wickham  v.  C.  d  N,  W,  R,  Co.  95 
Wis.  23,  and  Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  122,  dis- 
tinguished. 

3.  Evidence  that  at  the  time  a  street  car  upon  a  double-track  rail- 

way passed  another  car  which  had  stopped  to  discharge  pas- 
sengers at  a  street  crossing  In  the  business  portion  of  a  city.  It 
went  at  least  as  fast  as  cars  usually  go  In  the  middle  of  the 
block,  and  that  after  striking  plaintlfC  at  such  crossing  it  could 
not  be  stopped  until  It  had  run  120  feet,  warranted  a  finding 
thct  the  passing  car  was  run  at  a  dangerous  rate  of  speed. 

4.  In  such  a  situation  the  passing  car  must  be  slowed  up  and  be 

under  full  control,  a  sharp  lookout  must  be  kept  by  the  motor- 
man,  and  he  must  give  warning  by  bell  or  gong  or  whistle  of 
Its  approach. 
6.  Not  only  passengers  alighting  from  the  stationary  car,  but  other 
travelers  upon  the  street  crossing,  are  entitled  to  observance 
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on  the  part  of  the  street  railway  company  of  the  rule  above 
stated. 

6.  In  the  situation  stated,  both  the  street  railway  company  and  the 

passenger  or  traveler  must  exercise  care  commensurate  with 
the  danger,  and  neither  has  the  right  to  assume  that  the  other 
will  take  sufficient  precautions  to  prevent  injury. 

7.  To  supply  the  element  of  reasonable  anticipation  essential  to 

warrant  a  finding  that  a  negligent  act  was  the  proximate  cause 
of  an  injury,  it  is  not  necessary  that  an  ordinarily  prudent 
man  ought  reasonably  to  have  anticipated  the  particular  injury 
to  the  plaintiff  or  to  any  particular  person,  but  it  is  sufficient 
that  such  a  man  ought  reasonably  to  have  anticipated  that  his 
conduct  might  probably  cause  some  injury  to  another. 

8.  The  fact  that  a  street  car  was  run  at  a  high  speed  and  without 

warning  past  another  car  on  a  parallel  track  which  had  stopped 
to  discharge  passengers  at  a  street  crossing  in  the  business  por- 
tion of  a  city,  was  sufllcient  to  warrant  a  finding  that  the 
motorman  ought  reasonably  to  have  anticipated  some  injury 
to  someone. 

9.  Plaintiff  alighted  from  a  south-bound  street  car  which  stopped 

on  the  west  track  at  a  street  crossing,  and  passed  behind  it 
towards  the  east  track,  listening  for  a  north-bound  car  thereon. 
Hearing  no  gong  or  bell,  he  was  proceeding  to  a  point  where 
he  could  look  south  behind  the  stationary  car  when,  before 
reaching  the  eastern  rail  of  the  west  track  and  while  he  was 
still  some  six  feet  away  from  the  western  rail  of  the  east  track, 
he  accidentally  stumbled  and  was  precipitated  so  far  forward 
toward  the  east  track  that  he  was  struck  by  the  projecting 
bumper  on  a  north-bound  car  which  was  running  past  the 
crossing  at  a  high  rate  of  speed  and  without  warning.  His 
thigh  bone  was  broken  by  the  blow.  Held,  that  the  causal  con- 
nection was  such  that  the  failure  to  give  warning  and  the  ex- 
cessive speed  of  the  car  might  properly  be  found  to  have  been 
the  proximate  cause  of  the  injury.  Holdridge  v.  Mendenhail^ 
108  Wis.  1,  distinguished. 

10.  Whether  the  plaintifC  in  such  case  was  guilty  of  contributory 
negligence  was  a  question  for  the  Jury.  He  was  not  bound  as 
a  matter  of  law  to  wait  until  the  south-bound  car  had  passed 
on  before  proceeding  to  look  for  a  car  on  the  other  track. 

[11.  Whether  or  not  the  plaintiff,  at  the  time  of  the  accident,  was 
still  a  passenger  on  the  street  railway,  is  immaterial  and  is 
not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S»  D.  HASXiNOSy  .Circuit  Judge.     Affirmed. 
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Action  for  personal  injuries.  The  defendant  maintained 
a  double  track  street  railway  upon  South  Broadway  street  in 
the  city  of  Green  Bay,  which  runs  north  and  south,  and  is 
intersected  by  West  Mason  street,  at  right  angles,  the  latter 
running  east  and  west.  The  intersection  of  these  two  streets 
is  in  the  business  portion  of  the  city.  The  south-bound  cars 
run  on  the  west  track  and  the  north-bound  on  the  east  track. 
The  depot  of  the  Green  Bay  &  Western  Railway  and  other 
roads,  sometimes  called  the  Junction  depot,  is  situated  on 
West  Mason  street,  half  a  block  east  of  its  intersection  with 
South  Broadway.  Plaintiff  boarded  a  south-bound  car  to  go 
to  the  Junction  depot.  At  West  Mason  street  he  got  off  and 
was  struck  by  a  north-bound  car  while  going  east  behind  and 
beyond  the  south-bound  car.  The  defendant's  negligence  was 
alleged  to  consist  in  failing  to  sound  the  gong  or  alarm  on 
the  north-bound  car  while  approaching  the  crossing  where  the 
south-bound  car  was  discharging  passengers,  and  in  running 
said  north-bound  car  at  an  excessive  rate  of  speed  while  ap- 
proaching and  passing  the  stationary  car. 

The  jury  found  (1)  that  the  bell  of  the  car  that  struck 
plaintiff  was  not  rung  as  it  approached  the  south-bound  car ; 
(2)  that  the  north-bound  car  was  run  at  a  dangerous  rate  of 
speed;  (3)  that  the  south-bound  car  had  stopped  before 
plaintiff  got  off  from  it;  (4)  that  the  motorman  in  charge  of 
the  north-bound  car  was  negligent  in  the  manner  in  which  he 
handled  the  car;  (5)  that  said  negligence  was  the  proximate 
cause  of  plaintiff's  injury;  (6)  that  no  want  of  ordinary  care 
on  the  part  of  the  plaintiff  contributed  proximately  to  his  in- 
jury; and  (7)  that  he  was  damaged  in  the  sum  of  $3,700. 
From  a  judgment  in  favor  of  plaintiff  entered  on  the  special 
verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Oreene,  Fair  child. 
North  (&  Parker,  and  oral  argument  by  B.  L.  Parker.  To 
the  point  that  it  cannot  be  said  that  the  motorman  should  rea- 
sonably have  anticipated  the  plaintiff's  sudden  stumble  which 
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resulted  in  the  collision  and  injury,  they  cited,  among  other 
cases,  Stabenau  v.  A.  A.  B.  Co.  156  N.  Y.  511,  60  N.  E.  277; 
Murray  v.  P.  B.  Co.  61  N,  J.  Law,  301,  39  AtL  648 ;  Hold- 
ridge  V.  Mendenhall,  108  Wis.  1,  83  N.  W.  1109 ;  Eastwood 
V.  La  Crosse  CUy  B.  Co.  94  Wis.  163,  68  N.  W.  651 ;  Atchir 
son,  T.  dc  8.  F.  B.  Co.  v.  Calhoun,  213  U.  S.  1,  29  Sup.  Ct 
321 ;  Hasbrouck  v.  Armour  <£  Co.  139  Wis.  367,  121  N.  W. 
167 ;  Baltimore  City  P.  B.  Co.  v.  Cooney,  87  Md.  261,  39 
Atl.  869.  The  stumble  was  an  intervening  cause  which  was 
not  caused  or  in  any  manner  controlled  by  defendant,  and 
could  not  reasonably  have  been  anticipated  or  foreseen  by  it. 
Morey  v.  Lake  Superior  T.  <&  T.  Co.  125  Wis.  148, 103  K  W. 
271. 

For  the  respondent  there  was  a  brief  by  Minahan  &  Minor 
han,  and  oral  argument  by  V.  I.  Minahan. 

ViNjE,  J.  The  defendant  challenges  every  finding  of  the 
jury  except  the  one  assessing  damages.  A  brief  statement 
of  just  how  the  injury  occurred  will  aid  in  understanding  the 
scope  of  such  challenge.  Plaintiff  got  off  the  south-bound 
car  at  West  Mason  street,  as  he  claimed  and  as  the  jury  foimd, 
after  it  stopped.  He  then  proceeded  eastward  behind  the 
car,  listening  for  an  approaching  car  from  the  south  on  the 
east  track.  He  heard  no  sound  of  gong  or  bell,  so  he  con- 
cluded to  go  east  far  enough  to  look  south  beyond  the  car  he 
had  just  alighted  from  to  see  if  a  north-bound  car  was  coming. 
When  he  was  about  a  foot  west  of  the  east  rail  of  the  west 
track,  the  one  upon  which  the  car  he  had  alighted  from  was 
standing,  and  just  as  he  was  about  ready  to  stop  to  look  for 
a  north-bound  car,  he  stumbled  with  his  right  foot,  took  a 
long  step  with  his  left  foot  to  save  himself,  and  another  with 
his  right  foot,  and  then  was  struck  by  the  north-bound  car, 
resulting  in  a  fracture  of  his  thigh  bone  about  half  way  be- 
tween the  hip  and  knee.  The  car  did  not  run  over  him.  It 
is  quite  certain  that  the  bumper  on  the  west  side  of  the  car 
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struck  him.  The  bumper  is  the  extreme  end  of  the  body  of 
the  car,  and  consists  of  a  piece  of  wood  about  six  inches  in 
thickness,  the  bottom  of  which  is  about  twentj-one  and  one- 
fourth  inches  above  the  pavement.  It  projects  a  foot  and  a 
half  beyond  the  fender.  The  clear  space  between  two  cars 
passing  each  other  is  two  feet  and  two  and  a  half  inches,  and 
the  distance  between  the  inside  of  the  west  rail  of  the  east 
track  and  the  inside  of  the  east  rail  of  the  west  track  is  five 
feet  nine  inches. 

Defendant,  to  sustain  its  claim  that  the  evidence  shows  the 
gong  was  sounded,  relies  upon  the  rule  that  the  testimony  of 
its  witnesses  that  it  was  sounded,  being  positive,  outweighed 
that  of  the  testimony  of  plaintiff's  witnesses,  which  it  claims 
was  negative  merely.  Lambert,  the  motorman  of  the  north- 
bound car,  and  Erdman,  the  conductor  on  the  south-bound 
car,  testified  that  the  gong  of  the  north-bound  car,  as  it  ap- 
proached the  crossing,  was  sounded.  Opposed  to  this  was  the 
testimony  of  four  witnesses  on  behalf  of  plaintiff.  Miss 
Cronan,  who  was  on  Broadway  near  West  Mason  street  and 
who  observed  the  accident,  said  she  heard  no  gong  sounded. 
Anton  Jiore,  a  passenger  on  the  same  car  with  plaintiff,  who 
alighted  at  the  Mason  street  crossing  and  was  less  than  fifteen 
feet  from  plaintiff  at  the  time  he  was  struck,  testified  he  heard 
no  gong  or  bell  ring.  Martin  Burke,  a  police  officer  in  Green 
Bay  for  eleven  years,  was  on  the  north-bound  car  and  saw  the 
motorman  set  the  brakes  when  the  accident  happened.  He 
says  he  is  positive  that  no  gong  was  sounded,  because  as  soon 
as  the  accident  happened  he  remembered  that  fact;  and  the 
reason  he  remembered  it  was  because  he  had  been  on  a  num- 
ber of  cars  causing  injury  and  knew  that  the  question  of  warn- 
ing by  bell  or  gong  was  an  important  one.  He  supposed  the 
injury  must  have  been  caused  by  the  other  car  because  no 
gong  was  sounded  on  the  one  he  was  on.  His  hearing  was 
good  and  his  attention  was  not  diverted.  The  plaintiff  testi- 
fied that  he  was  listening  for  a  north-bound  car  because  he 
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knew  one  might  be  coming  at  any  time,  and  that  he  heard  no 
gong  or  bell. 

Conceding  that  the  testimony  of  Miss  Cronan  and  of 
Mr.  Jiore  is  negative  merely,  the  same  cannot  be  said  of  that 
of  Mr.  Burke  and  of  the  plaintiff,  e8i)ecially  that  of  the  latter. 
Burke's  mind  dwelt  upon  the  question  of  warning  at  the  time 
of  the  accident.  True,  it  did  not  begin  to  do  so  until  plaint- 
iff had  been  struck,  but  it  did  before  the  car  came  to  a  stop. 
So  it  must  be  fairly  said  that  the  question  of  warning  by  bell 
or  gong  was  present  in  his  mind  at  the  time  of  the  injury,  and 
that  his  testimony  that  none  was  sounded  was  not  negative 
merely.  The  same  is  true  to  a  greater  extent  of  plaintiff's 
own  testimony.  He  was  listening  for  a  bell  or  gong  because 
he  realized  that  it  was  of  the  utmost  importance  for  him  to 
do  so,  as  a  car  might  be  coming  north  at  any  time.  He  had 
nothing  over  his  ears,  his  hearing  was  normal,  and  he  was  in 
a  position  to  hear,  and  he  listened  and  heard  none.  Under 
such  circumstances,  his  testimony  that  no  bell  or  gong  was 
sounded  rises  above  the  level  of  mere  negative  testimony. 
Where  the  existence  or  nonexistence  of  a  physical  fact  ascer- 
tainable by  the  senses  is  called  to  the  attention  of  a  witness  at 
the  time  and  place  it  is  claimed  to  exist  or  not  exist,  and  the 
witness  is  in  a  position  to  ascertain  its  nonexistence  as  readily 
as  its  existence,  and  he  makes  an  observation  to  ascertain  what 
the  fact  is,  liis  testimony  that  it  did  not  exist  is  not  negative 
in  the  sense  that  it  can  be  said  as  a  matter  of  law  that  positive 
testimony  outweighs  it.  Such  testimony,  opposed  by  testi- 
mony of  its  existence,  raises  an  issue  of  fact  for  the  jury. 
Van  Salvellergh  v.  Green  Bay  T.  Co.  132  Wis.  175,  111  N. 
W.  1120,  and  cases  cited;  Anderson  v.  Horlick's  M,  M,  Co. 
137  Wis.  569,  119  N.  W.  342.  Testimony  can  be  said  to  be 
truly  negative  only  when  it  tends  to  prove  the  nonexistence 
of  a  fact  by  reason  of  a  mere  failure  to  observe  or  remember 
its  existence.  If  it  asserts  an  observation  as  to  its  existence 
and  a  recollection  of  what  that  observation  was,  a  denial  of  its 
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existence  based  thereon  is  as  much  affirmative  evidence  as  is 
an  assertion  that  it  did  exist.  Anderson  v,  HorlicJcs  M.  M, 
Co.,  suprcu  The  cases  of  WicJeham  v.  C.  <6  N.  W.  R,  Co.  95 
Wis.  23,  69  N.  W.  982,  and  Ryan  v.  La  Crosse  City  R.  Co. 
108  Wis.  122,  83  N.  W.  770,  relied  upon  by  defendant,  are 
not  in  conflict  with  this  rule.  In  each  of  those  cases  the  wit- 
nesses who  testified  they  did  not  hear  the  warning  were  pay- 
ing no  attention  to  the  fact  as  to  whether  or  not  it  was  given 
at  the  time  the  accident  occurred.  Xone  of  them  remem- 
bered that  a  warning  was  given.  That  was  as  far  as  their 
testimony  went. 

The  jury  found  the  north-bound  car  was  run  at  a  danger- 
ous rate  of  speed  as  it  passed  the  south-bound  car.  The  de- 
fendant takes  issue  with  this  finding,  not  so  much  because 
the  jury  has  found  a  higher  rate  of  speed  than  the  evidence 
warrants,  but  because  they  have  denominated  such  speed  dan- 
gerous. The  undisputed  testimony  shows  the  car  was  going 
at  least  as  fast  as  cars  usually  go  in  the  middle  of  a  block  pass- 
ing  from  one  street  to  another.  There  is  much  evidence  to 
show  that  it  went  faster;  and  it  is  an  imdisputed  fact  that  if 
plaintiff  was  struck  at  the  south  crossing  of  West  Mason 
street,  as  he  claims,  the  car  went  a  distance  of  150  feet  before 
it  came  to  a  stop,  while  if  he  was  struck  at  or  near  the  north 
crossing  thereof,  as  claimed  by  defendant,  the  car  passed  him 
120  feet  before  it  was  stopped.  The  motorman  testified  that 
he  felt  the  car  strike  something,  and  that  he  then  applied  the 
brake.  There  was  no  snow  on  the  ground,  and  there  is  no 
evidence  that  the  rails  were  wet,  or  that  the  car  was  going 
down  grade,  or  that  the  brake  was  out  of  order.  The  motor- 
man  said  the  slack  was  out  of  the  brake  and  the  power  off 
when  he  struck  plaintiff.  Under  such  conditions,  the  fact 
that  it  required  120  feet  or  more  in  which  to  stop  the  car  is, 
in  the  absence  of  any  other  adequate  explanation,  indicative 
of  a  high  rate  of  speed.  But  assuming  that  the  car  passed 
the  south-boimd  one  at  a  rate  of  speed  no  greater  than  is  usual 
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in  the  middle  of  a  block — an  assumption  as  favorable  to  the 
defendant  as  can  possibly  be  indulged  in  under  the  evidence, — 
cannot  such  a  rate  of  speed  be  called  dangerous  under  the  cir- 
cimistances  ?  The  intersection  of  Broadway  and  West  Mason 
street  was  in  the  business  portion  of  the  city,  and  the  cross- 
ings were  used  not  only  by  the  patrons  of  the  defendant,  but 
by  the  public  generally.  The  motorman  could  see  the  south- 
bound car  coming  and  had  reason  to  anticipate  that  it  would 
stop  to  discharge  passengers,  even  if,  as  claimed  by  him,  it 
had  not  come  to  a  full  stop.  Under  such  circumstances  it 
was  his  duty  to  slow  up  and  have  his  car  under  complete  con- 
trol while  passing  the  other  car.  He  testified  he  knew  the 
defendant  had  a  rule  that  a  car  on  a  double  track  passing 
another  standing  still  should  be  under  full  control,  and  by 
that  he  meant  a  car  was  to  be  run  slow  enough  so  that  it  could 
be  stopped  in  but  a  few  feet  This  rule  of  the  defendant  com- 
pany is  but  the  rule  of  law  applicable  to  such  a  situation. 
!N'ot  only  must  the  passing  car  be  under  full  control,  but  a 
sharp  lookout  must  be  kept  by  the  motorman,  and  he  must 
give  warning  by  bell  or  gong  or  whistle  of  his  approach. 
2  Nellis,  Street  Eailways,  §  346 ;  2  Thomp.  Comm.  on  Neg. 
§  1392 ;  Bremer  v.  Si.  Paul  City  B.  Co.  107  Minn.  826,  120 
K  W.  882 ;  PeUetreau  v.  Metropolitan  St.  B.  Co.  74  App.  Div. 
192,  77  N.  T.  Supp.  886,  affirmed  174  N.  T.  503,  66  N.  E. 
1113 ;  Louisville  B.  Co.  v.  Hudgins,  124  Ky.  79,  98  S.  W. 
275,  7  L.  R.  A.  n.  s.  152 ;  Chicago  City  B.  Co.  v.  Bobinson, 
127  111.  9, 18  N.  E.  772,  4  L.  R  A.  126.  See,  also,  4  L.  R. 
A.  K.  s.  729,  note. 

It  is  not  necessary  to  consider  and  determine  the  question 
whether  or  not  plaintiff  had  ceased  his  relation  as  a  passenger 
with  the  defendant  at  the  time  he  was  struck.  He  was  on  a 
street  crossing,  and  his  rights  as  a  mere  traveler  on  the  street 
entitled  him  to  an  observance  on  the  part  of  the  defendant  of 
the  rule  just  stated.  The  reasons  for  the  rule  are  obvious. 
When  a  car  is  standing  still  discharging  passengers,  those 
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who  have  oocasion  to  cross  the  tracks  behind  it  have  but  a 
limited  opportunity  to  see  a  car  coming  in  the  opposite  direc- 
tion. Thej  are  in  close  proximity  to  danger  without  ade- 
quate means  of  observation.  True,  such  a  situation  imposes 
upon  them  the  exercise  of  care  commensurate  with  the  danger 
of  the  situation.  But  neither  the  street  railway  company  nor 
the  passenger  or  traveler  has  a  ri^t  to  assume  that  the  other 
will  take  sufficient  precautions  to  prevent  injury.  Each 
must  exercise  care.  Each  is  bound  to  anticipate  that  an  in- 
jury under  such  circumstances  may  result  to  someone  if  care 
is  not  exercised.  Weber  v.  K.  C.  C.  R.  Co.  100  Mo.  194, 12 
S.  W.  804,  13  S.  W.  687,  7  L.  E.  A.  819.  Hence  the  duty 
on  the  part  of  the  company  to  keep  a  lookout,  to  give  warning 
by  bell,  gong,  or  thistle  of  the  approach  of  the  car,  and  to 
have  it  under  full  control  so  that  it  may  be  stopped  within  a 
short  distance  should  any  one  suddenly  come  in  front  of  it 
In  view  of  the  rule  of  law  applicable  to  such  a  situation,  it 
follows  that  the  conceded  rate  of  speed  of  the  car  was  a  dan- 
gerous one,  and  that  the  finding  of  the  jury  to  that  effect  was 
in  accord  with  the  evidence. 

The  contention  that  plaintiff  alighted  from  the  car  before 
it  came  to  a  full  stop  cannot  be  sustained,  as  there  is  ample 
evidence  to  support  the  finding  of  the  jury.  There  is  some 
conflict  in  the  testimony  as  to  whether  or  not  the  car  was 
standing  still  when  he  got  off  from  it,  but  even  defendant's 
witnesses  say  it  was  standing  still  when  he  was  struck. 

The  negligence  of  the  motorman  found  in  answer  to  the 
fourth  question  must  have  consisted  in  his  failure  to  ring  the 
bell  and  in  running  his  car  at  a  dangerous  rate  of  speed,  as 
no  other  negligence  is  alleged  or  proven  in  the  case. 

We  come  now  to  what  we  conceive  to  be  defendant's  main 
contention  in  the  case,  namely,  that  neither  the  failure  to 
ring  the  bell  nor  the  excessive  rate  of  speed  was  the  proximate 
cause  of  plaintiff's  injury.  It  is  claimed  that  the  element  of 
reasonable  anticipation  of  injury  is  wanting;  that  there  is  no 
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eausal  connection  between  the  failure  to  ring  the  bell  or  the 
high  rate  of  speed  and  the  injury,  and  that  plaintiff's  stumble 
"was  the  proximate  cause  thereof.     The  argument  to  support 
the  alleged  absence  of  the  element  of  reasonable  anticipation 
is  based  upon  the  erroneous  assumption  that  it  was  necessary 
that  defendant  should  anticipate  that  plaintiff  would  stumble 
and  come  in  contact  with  the  car  in  that  manner.     Counsel 
say:  "To  hold  the  motorman  to  the  doctrine  of  reasonable 
anticipation  under  the  facts  of  this  case  it  must  be  said  that 
he  should  reasonably  anticipate  the  sudden  stumbling  of  this 
plaintiff  resulting  in  the  collision;"  and  again:  "Nor  can  it 
be  said  that  an  ordinarily  prudent  man  should  reasonably  an- 
ticipate that  another  will  stumble  and  so  be  injured."     These 
extracts  are  fair  samples  of  the  argument  on  this  question. 
The  element  of  reasonable  anticipation  is  not  limited  to  such 
a  narrow  field.     It  is  not  necessary  that  an  ordinarily  pru- 
dent man  ought  reasonably  to  have  anticipated  the  particular 
injury  to  the  plaintiff  or  to  any  particular  person.     It  is  suf- 
ficient that  such  a  man  ought  reasonably  to  have  anticipated 
that  his  conduct  might  probably  cause  some  injury  to  an- 
other.    Mauch  V.  Hartford,  112  Wis.  40,  87  N.  W.  816; 
Morey  v.  Lake  Superior  T.  <&  T.  Co.  125  Wis.  148,  103  N. 
W.  271 ;  Sparks  v.  Wis.  Cent.  R.  Co.  139  Wis.  108,  120  N. 
W.  868,  and  cases  cited.     Hence  it  was  within  the  field  of 
reasonable  anticipation  that  someone  at  some  time  might 
stumble  or  fall,  or  in  some  other  natural  manner  suddenly 
come  in  front  of  a  moving  car  as  it  passed  a  standing  one  dis- 
charging passengers.     From  what  has  already  been  said  on 
the  subject  of  reasonable  anticipation  in  connection  with  the 
question  of  the  dangerous  rate  of  speed,  it  follows  that  the 
jury  were  warranted  in  finding  that  the  motorman  ought  rea- 
sonably to  have  anticipated  some  injury  to  someone  as  a  prob- 
able result  of  his  failure  to  ring  the  bell  and  the  high  rate  of 
speed  of  the  car. 

It  is  argued  that  the  failure  to  ring  the  bell  had  nothing  to 
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do  with  the  stumble  or  with  the  injury.  Counsel  say:  "The 
object  of  ringing  the  bell  on  a  street  car  is  to  warn  people  of 
the  approach  of  a  car,  but  plaintiff  was  warned,  because  he 
says  he  knew  that  a  car  might  be  approaching  and  that  he  was 
intending  to  look  and  see  if  one  were  in  fact  approaching." 
Here  again  is  a  singular  confusion  of  ideas.  Knowledge  of 
the  fact  that  a  car  may  be  approaching  is  quite  different  and 
distinct  from  knowledge  of  the  fact  that  it  actually  is  ap- 
proaching. True,  plaintiff  knew  that  a  car  might  be  coming, 
^  and  for  that  very  reason  he  proceeded  to  ascertain  if  it  was  in 
fact  coming.  Had  the  bell  been  rung  there  would  have  been 
no  necessity  for  his  looking.  The  message  of  a  ringing  bell 
on  an  approaching  car  is  not,  "I  may  be  coming  at  any  time  ;'* 
it  is,  "I  am  coming  now.''  The  jury  might  well  say  that  it 
was  for  lack  of  such  a  message  that  plaintiff  put  himself  in  a 
position  where  a  stumble  would  precipitate  him  against  the 
car,  and  therefore  a  failure  to  give  it  was  a  producing  cause 
of  the  injury.  Kujawa  v.  C,  M.  &  St.  P.  R,  Co.  135  Wis. 
562,  116  N.  W.  249. 

Was  there  a  causal  connection  between  the  high  rate  of 
speed  of  the  car  and  plaintiff's  injury  ?  Defendant's  counsel 
claim  not.  The  gist  of  their  argument  is  that  it  was  plaint- 
iff's stumble  and  not  the  speed  of  the  car  that  caused  his  in- 
jury ;  that  if  plaintiff  had  not  stumbled  no  injury  would  have 
resulted  whether  the  car  was  traveling  fast  or  slow.  The  car 
might  have  been  at  the  place  of  the  accident  even  if  it  had 
traveled  at  a  slow  rate  of  speed,  and  plaintiff  might  have  been 
injured  just  the  same  whether  the  car  was  going  fast  or  slow. 
The  fact  that  the  car  was  at  a  point  where  plaintiff  could 
stumble  into  it  did  not  constitute  negligence.  It  was  merely 
a  condition  that  existed.  It  so  happened  that  the  car  was 
there  when  plaintiff  stumbled  into  it ;  it  might  have  so  hap- 
pened had  the  car  been  under  perfect  control  or  standing  still. 
We  quite  agree  with  counsel  that  the  fact  that  the  car  was 
where  plaintiff  could  stumble  into  it  shows  no  causal  connec- 
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tion  between  the  speed  of  the  car  and  the  injury,  and  we  quite 
agree  that  there  is  no  force  in  the  contention  that  had  the  car 
not  been  moving  at  so  high  rate  of  speed  plaintiff  could  have 
had  his  stumble  all  by  himself,  as  the  car  would  not  have  been 
there.  We  are  further  of  the  opinion  that  it  is  idle  to  specu- 
late upon  what  might  have  happened  under  other  conditions. 
The  question  that  confronts  us  is,  What  causal  connection  is 
there  between  the  conditions  actually  existing  and  the  in- 
jury ?  Defendant  says  the  excessive  speed  of  the  car  did  not 
injure  plaintiff;  it  was  the  stumble,  coupled  with  the  pres- 
ence of  the  car  at  the  time  and  place  of  such  stumble,  and  it 
relies  upon  the  case  of  Holdridge  v.  Mendenhall,  108  Wis.  1, 
83  N.  W.  1109,  to  sustain  its  position;  and  it  cites  other  cases 
where  it  has  been  held  that  excessive  speed  was  not  the  proxi- 
mate cause  of  the  injury.  There  are  no  doubt  many  such 
cases.  The  Holdridge  Case  is  perhaps  as  good  an  illustra- 
tion of  them  as  can  be  found.  There  a  little  boy  was  follow- 
ing behind  a  team  in  the  middle  of  the  block.  The  court 
says: 

"It  was  practically  undisputed  in  the  case  that  the  boy  un- 
expectedly stepped  or  ran  in  front  of  the  car  when  only  a  few 
feet  distant,  and  when  it  could  not  have  been  stopped,  nor  ef- 
fective warning  given,  before  it  ran  over  him,  whatever  its 
speed."     Page  5. 

It  is  obvious  that  the  injury  resulting  from  being  run-  over 
by  a  slow-moving  car  and  a  fast-moving  car  is  likely  to  be  the 
same.  But  does  it  follow  from  that  that  a  blow  from  a  slow- 
moving  car  is  likely  to  produce  the  same  result  as  a  blow  from 
a  fast-moving  car  ?  Can  it  be  said  that  the  impact  caused  by 
a  stumble  in  front  of  a  car  moving  at  the  rate  of  ten  to  fifteen 
miles  per  hour  is  no  greater  than  that  caused  by  a  car  moving 
three  or  four  miles  an  hour  ?  We  think  not  In  the  case  at 
bar  plaintiff's  injury  was  not  caused  by  his  being  run  over ; 
for  he  was  not  run  over.  He  stumbled  in  front  of  the  bum- 
per of  the  car  and  the  blow  broke  his  thigh  bone.  It  is  evi- 
dent the  severity  of  the  blow  would  be  in  direct  proportion  to 
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the  speed  of  the  car.  Well  might  the  jury  say  that  it  was 
reasonahly  certain  that  if  the  car  had  been  under  complete 
control  and  moving  at  a  proper  rate  of  speed  no  broken  leg 
would  have  resulted*  The  causal  connection  between  the  ef- 
feet  of  a  blow  and  the  velocity  of  the  object  causing  it  seems 
obvious.  It  is  natural  and  probable  that  a  swiftly  moving  car 
would  break  a  bone  under  the  circumstances  of  this  case.  It 
is  not  mttural  and  probable  that  a  car  under  complete  control 
would  do  80. 

But  it  is  urged  that  plaintiff's  stumble^  assuming  that  he 
was  not  guilty  of  contributory  negligence,  was  a  pure  acci- 
dent, and  the  defendant  should  not  be  held  responsible  for  the 
result  on  that  account  No  one  is  seeking  to  hold  defendant 
responsible  for  an  accident.  By  failing  to  ring  the  bell  it  in- 
duced plaintiff  to  approach  nearer  the  east  track  than  he 
otherwise  would.  When  near  the  track  a  stumble  precipi- 
tated him  upon  it.  So  defendant's  negligence  in  failing  to 
ring  the  bell  brought  plaintiff  within  the  field  of  danger,  and 
when  within  that  field  it  negligently  inflicted  upon  him  a  blow 
severe  enough  to  break  his  thi^  bone  owing  to  the  danger- 
ous rate  of  speed  of  the  car.  The  element  of  accident,  it 
would  seem,  is  reasonably  eliminated,  and  liability  made  to 
attach  to  n^Ugence  and  not  to  accident. 

The  jury  found  that  the  motorman  negligently  operated  the 
car  and  that  such  negligence  was  the  proximate  cause  of  the 
injury.  The  negligence,  as  already  pointed  out,  consisted  in 
a  failure  to  ring  the  bell  and  in  an  excessive  rate  of  speed. 
They  therefore  found  that  these  two  negligent  acts  combined 
constituted  the  proximate  cause  of  the  injury.  That  two  neg- 
ligent acts  may  concur  to  constitute  the  proximate  cause  of  an 
injury  is  well  settled.  Olettler  v.  Sheboygan  L.,  P.  &  R,  Co. 
130  Wis.  137, 109  N.  W.  973. 

The  finding  of  the  jury  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  we  think  is  supported  by  the  evidence. 
The  defendant  claims  he  was  negligent  in  not  waiting  till  the 
south-bound  car  had  passed  on  so  that  he  could  have  an  un- 
Vou  147—16 
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obstructed  view  southward  of  the  east  track.  We  think  no 
such  duty  devolved  upon  him.  He  got  off  first  and  he  saw 
others  about  to  follow  him.  He  listened  for  a  north-bound 
car  and,  hearing  none,  he  proceeded  to  look  for  it,  with  the 
result  already  known.  There  was  a  distance  of  five  feet  nine 
inches  between  the  nearest  rails  of  the  two  tracks  and  a  clear 
space  of  two  feet  two  and  a  half  inches  between  cars  when  they 
passed  each  other.  Under  such  circumstances  it  was  a  ques- 
tion for  the  jury  as  to  whether  or  not  it  was  negligence  to 
proceed  far  enough  to  look  south  beyond  the  standing  car.  It 
appears  that  the  street  had  a  brick  pavement.  Plaintiff 
could  not  reasonably  anticipate  that  he  would  stumble  upon 
it  at  that  particular  time  and  place.  Koulshy  v.  Forster- 
Whitman  L.  Co.  146  Wis.  425, 131  N.  W.  1001.  He  says  he 
is  unable  to  state  what  occasioned  the  stumble  and  no  one  else 
has  succeeded  in  discovering  its  cause,  so  we  must  regard  it 
as  a  pure  accident. 

By  the  Court. — Judgment  affirmed. 


SoHWsiKEBT,  Appellant,  vs.  John  R.  Davis  Lumbeb  Com- 
pany, Respondent. 

October  24 — November  i-J»  ^911. 

Settlement:  Release  of  claim  for  personal  injuries:  Validity:  Evi- 
dence: Fraud:  Mental  competency:  Changing  verdict. 

1.  Settlements  fairly  made  and  untainted  by  fraud  should  be  up- 

held. 

2.  To  impeach  a  formal  written  instrument  on  the  ground  of  fraud 

or  mistake  the  proof  must  be  clear  and  convincing  beyond  rea- 
sonable controversy. 

3.  In  an  action  for  personal  injuries,  evidence  (stated  in  the  opin- 

ion) is  held  insufficient  to  avoid  a  written  contract  of  settle- 
ment and  release,  and  to  have  warranted  the  trial  court  in 
changing  a  finding  by  the  Jury  that  plaintiff  at  the  time  of 
signing  was  not  mentally  competent  to  make  such  contract. 
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Appeal  from  a  judgnrent  of  the  circuit  court  for  Price 
county:  E.  B,  Bblden,  Judge.     Affirmed. 

This  action  is  brought  to  recover  damages  for  personal  in- 
jury. The  defenses  interposed  were  (1)  a  release  and  settle- 
ment; (2)  contributory  negligence  on  the  part  of  the  plaint- 
iff;  and  (8)  no  negligence  on  the  part  of  the  defendant.  A 
special  verdict  consisting  of  twenty-one  questions  was  re- 
turned by  the  jury.  The  first,  second,  seventh,  ninth,  elev- 
enthy  twelfth^  thirteenth,  and  sixteenth  questions  and  the  an- 
swers returned  thereto  are  as  follows : 

"(1)  Did  the  plaintiff  execute  the  contract  of  settlement 
and  release  in  question?    A.  Yes. 

"(2)  If  you  answer  the  first  question  'Yes,'  did  the  plaint- 
iff at  the  time  of  signing  the  same  possess  sufficient  under- 
standing to  know  the  nature  of  the  release  and  its  effect? 
A.  No.*' 

**(7)  Did  the  defendant  negligently  fail  to  inspect  the 
tongs  before  the  plaintiff's  injury,  to  ascertain  the  sufficiency 
and  strength  thereof  for  the  work  in  question  ?     A.  Yes." 

"(9)  Did  the  defendant  negligently  fail,  before  the  injury 
to  the  plaintiff,  to  warn  the  plaintiff  of  dangers  incident  to 
remaining  inside  the  rails  after  the  tongs  had  been  fixed  to 
the  rail  and  while  the  track  was  being  lifted  ?     A.  Yes." 

"(11)  Was  the  danger  of  remaining  between  the  rails  after 
the  tongs  had  been  fixed  to  the  rail  and  while  the  track  was 
being  lifted  obvious  to  a  person  of  plaintiff's  experience, 
intelligence,  and  understanding  ?     A.  No. 

"(12)  Did  the  plaintiff,  before  his  injury,  know  and  ap- 
preciate the  dangers  incident  to  remaining  between  the  raila 
after  the  tongs  had  been  fixed  to  the  rail  and  while  the  track 
was  being  lifted  ?     A,  No. 

"(13)  If  you  answer  question  12  'No,'  then  ought  the 
plaintiff  in  the  exercise  of  ordinary  care,  considering  his  ex- 
perience, intelligence,  and  understanding,  to  have  known  and 
appreciated  the  dangers  incident  to  remaining  between  the 
rails  after  the  tongs  had  been  fixed  to  the  rail  and  while  the 
track  was  being  lifted?     A.  No." 

"(16)  Were  the  tongs  reasonably  safe  for  the  work  being 
done  at  the  time  of  plaintiff's  injury  ?    A.  No." 
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The  court  changed  the  answers  to  all  of  these  questions, 
excepting  the  first  and  twelfth,  as  not  supported  by  the  evi- 
dence, and  awarded  judgment  for  the  defendant,  from  which 
judgment  this  appeal  is  taken.  The  other  questions  sub* 
mitted  to  the  jury  are  not  material  to  a  decision  of  the  mat- 
ters involved  on  this  appeaL 

TT.  K.  Parkinson,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Barry  &  Barry, 
attorneys,  and  A.  W.  Sanborn,  counsel,  and  oral  argument  by 
Mr.  M.  Barry  and  Mr.  Sanborn. 

Babnes,  J.  The  court  set  aside  the  answers  of  the  jury 
to  the  second,  seventh,  ninth,  eleventh,  thirteenth,  and  six- 
teenth questions  in  the  verdict,  and  in  substance  held  as  a  matter 
of  law  (1)  that  the  plaintiff  was  competent  to  make  the  settle- 
ment and  to  sign  the  release  which  he  executed;  (2)  that  de- 
fendant was  not  negligent;  and  (3)  that  the  plaintiff  was 
guilty  of  contributory  negligence.  If  the  trial  court  was 
right  as  to  any  of  these  questions  the  judgment  must  be  af- 
firmed. 

Plaintiff's  left  leg  was  badly  fractured  and  bruised  and 
his  head  was  cut  and  his  skull  fractured  over  the  right  eye. 
He  suffered  much  pain  after  the  accident  It  is  conceded 
that  from  August  l7th  to  Augost  25th  there  was  an  abscess 
forming  in  the  injured  leg  and  that  during  this  time  the 
plaintiff  was  delirious  and  restless  at  times,  particularly  at 
night  The  leg  was  lanced  and  the  pus  removed  on  Au- 
gust 26th.  The  injury  occurred  on  July  Slst  The  al- 
leged settlement  was  made  September  19th,  fifty  days  there- 
after, and  twenty-five  days  after  the  lancing  took  place. 
Plaintiff  left  the  hospital  on  October  10th,  twenty-one  days 
after  he  signed  the  release. 

Plaintiff  sought  to  avoid  the  effect  of  the  release  by  testi- 
fying that  he  was  delirious  or  insane  or  unconscious  at  the 
time  he  signed  it,  and  he  denied  that  the  signature  thereto 
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was  his.  He  said  he  had  no  reoollection  of  seeing  or  diseuaa- 
ing  the  terms  of  settlement  with  defendant's  agent  and  had 
no  recollection  of  having  signed  any  paper.  He  accounts 
for  this  condition  of  mind  by  saying  that  there  was  another 
abscess  forming  in  the  injured  leg  at  the  time  the  alleged  set- 
tlement was  made,  from  which  he  was  sufFering  great  pain, 
and  which  was  thereafter  lanced,  and  that  he  was  being  doped 
with  whisky  or  morphine  at  the  time,  so  that  he  was  in  a 
comatose  state.  The  physician  who  attended  plaintiff  was 
not  called  as  a  witness.  Dr.  Parker,  testifying  as  an  expert, 
said  that  the  formative  period  of  an  abscess  was  painful; 
that  during  the  formation  there  is  always  more  or  less  septic- 
semia  which  might  produce  fever,  and  that  fever  makes  the 
subject  flighty  and  more  or  less  delirious.  There  is  no  claim 
that  the  wound  on  the  head  particularly  afFected  the  brain. 

The  following  is  a  brief  resumi  of  the  testimony  on  which 
the  court  concluded  that  the  plaintiff  was  competent  to  make 
the  contract  of  settlement,  notwithstanding  his  testimony  and 
the  finding  of  the  jury  that  he  was  incompetent : 

Perhaps  the  most  important  item  of  evidence  bearing  upon 
plaintiff's  condition  was  the  clinical  report  kept  by  Sister 
Galla  at  St  Joseph's  Hospital  at  Chippewa  Falls,  where  the 
plaintiff  was  being  treated.  This  record  was  begun  on  Au- 
gust Ist,  when  plaintiff  was  admitted,  and  was  discontinued 
after  September  11th  for  the  reason  as  stated  that  the  condi- 
tion of  plaintiff  was  such  that  there  was  no  further  need  of 
continuing  the  record.  This  record  showed  the  temperature 
and  pulse  of  the  plaintiff  from  day  to  day,  which  were  gen- 
erally  taken  twice  a  day;  the  medicine,  nourishment,  and 
stimulants  given  to  him,  and  remarks  showing  when  his 
wounds  were  dressed ;  whether  the  patient  was  quiet  or  rest- 
less, how  he  slept  and  when  he  complained  of  pain,  as  well  as 
some  other  information  of  a  like  character.  The  record  was 
kept  in  part  at  least  for  the  information  of  the  doctor,  so  that 
he  might  know  the  condition  of  the  patient  at  different  hours 
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of  the  day,  and  it  waa  discontinued  by  his  permission  on  Sep- 
tember 12th,  because  there  was  no  further  necessity  for  keep- 
ing it.  This  record  did  not  show  a  high  temperature  or  a 
very  rapid  pulse  until  about  August  19th.  On  that  day  the 
temperature  was  104.6  and  the  pulse  100,  and  on  the  follow- 
ing day  the  patient's  temperature  was  104  and  his  pulse  110. 
The  temperature  was  reduced  to  98  and  the  puke  to  80  on 
August  26ih.  From  September  2d  to  September  10th  in- 
clusive the  temperature  varied  from  98  to  99.4  degrees,  and 
the  pulse  from  72  to  80  beats  per  minute.  The  record 
showed  that  the  patient  was  given  morphine  on  August  5th, 
August  20th,  and  August  25th,  and  that  he  was  given  whisky 
by  the  doctor's  orders  from  time  to  time  up  to  September  5th. 
The  record  further  showed  that  the  patient  was  discharged 
from  the  hospital  as  cured  on  October  10th.  This  record 
makes  no  mention  of  any  abscess  being  formed  about  Sep- 
tember 19th,  when  the  release  was  signed.  If  the  plaintiff 
was  in  the  condition  in  which  he  testified  he  was,  the  neces- 
sity for  keeping  a  clinical  record  about  September  19th  was 
certainly  as  great  as  it  was  at  any  time  during  his  confine- 
ment at  the  hospital,  and  it  is  very  significant  that  that  rec- 
ord was  discontinued  nine  days  before,  with  the  doctor's  per- 
mission, and  that  it  was  not  resumed.  The  nurse  stated  that 
the  record  was  discontinued  because  there  was  not  much  to 
do  with  the  patient  any  more;  that  the  patient  was  getting 
better,  and  there  was  nothing  in  particular  to  keep  track  of 
thereafter.  The  sister  further  testified  that  between  the 
25th  of  August  and  the  10th  of  October  the  patient  was  im- 
proving and  his  mind  was  all  right.  This  witness  further 
testified  that  she  was  not  present  when  the  settlement  was 
made,  but  that  the  plaintiff  told  her  on  September  19th,  when 
he  went  back  to  his  cot,  that  '^e  was  very  glad  this  morning, 
that  he  had  settled  with  the  company."  This  question  was 
then  asked  her :  '^Did  you  notice  what  his  condition  was  that 
morning  mentally,  his  mindt'^    And  she  answered:  "He 
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was  very  happy  and  glad,  he  was  all  right."  The  witness 
further  testified  that  she  had  noticed  nothing  wrong  with  his 
mental  condition  except  a  few  days  from  the  17th  to  the 
25  th  of  August,  when  he  was  delirious  at  times,  mostly  at 
night.  The  sister  superior  of  the  hospital  testified  that 
Mr.  Nutter,  the  agent  of  the  defendant  who  settled  with  the 
plaintiff,  was  at  the  hospital  on  September  19th,  and  that 
Mr,  Schweikert  gave  her  the  check  for  safekeeping  which  was 
given  to  him  in  settlement  of  his  claim  against  the  defendant. 
She  testified  she  thought  he  was  able  to  transact  business  on 
that  day,  and  she  never  had  any  doubt  of  it,  and  that  she  did 
not  notice  anything  in  his  actions  or  words  that  left  any  doubt 
in  her  mind  as  to  his  ability  to  transact  business. 

Mr.  Nutter  testified  that  he  went  to  Chippewa  Falls  on 
August  20th  for  the  purpose  of  settling  with  plaintiff;  that 
he  called  on  him  twice  while  he  was  there,  but  did  not  talk 
settlement  with  him  because  the  plaintiff  was  very  sick.  This 
latter  statement  is  corroborated  by  the  clinical  report  His 
next  visit  was  on  September  19th,  some  nine  days  after  a 
letter  had  been  written  to  the  defendant  purporting  to  come 
from  the  plaintiff,  in  which  plaintiff's  condition  was  de- 
scribed. He  testified  that  he  asked  the  sister  superior  what 
plaintiff's  condition  was  and  she  informed  him  that  he  was 
well  and  there  was  really  no  reason  why  he  could  not  leave 
the  hospital  and  go  to  Phillips  as  soon  as  he  liked,  as  there 
was  nothing  more  they  could  do  for  him.  He  testified  fur- 
ther that  he  told  the  plaintiff  he  was  there  to  settle  with  him, 
and  that  plaintiff  said  he  would  probably  be  laid  up  for  sev- 
eral months  before  he  got  out  so  he  could  do  a  full  day's  work, 
and  that  he  spoke  of  his  expenses  and  of  his  renting  a  house 
at  Phillips,  and  his  expenses  for  wood  and  rent,  and  finally 
said  he  ought  to  have  $250 ;  that  he  didn't  want  to  name  a 
figure  which  would  include  his  doctor  and  hospital  bills,  but 
that  he  wanted  the  company  to  pay  those  bills,  and  he  thought 
he  ought  to  have  $250  besides,  and  that  that  would  be  satis- 
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factory  to  him ;  that  plaintifPs  mental  condition  was  all  right, 
and  that  he  gave  plaintiff  a  check  for  $250  and  agreed  to  pay 
the  expenses  referred  to,  and  plaintiff  signed  a  release.  Fur- 
ther, that  plaintiff  expressed  satisfaction  at  making  a  settle- 
ment and  said  there  had  been  a  couple  of  lawyers  there  to  see 
him.  Witness  further  testified  that  he  did  not  represent  to 
the  plaintiff  that  the  defendant  was  not  liable  for  the  injury. 
B.  W.  Davis  testified  that  he  was  formerly  the  secretary  of 
the  defendant  company  and  that  he  met  the  plaintiff  after  the 
settlement  had  been  made  with  him;  that  plaintiff  called  at 
his  office  and  thanked  him  for  what  the  company  had  done  in 
settling  with  him.  Witness  said:  '^After  thanking  me  he 
asked  for  some  firewood  and  I  told  him  the  settlement  did  not 
call  for  any  wood.  He  said  he  was  to  have  wood."  The 
witness  further  stated  that  he  called  Mr.  Nutter  into  the  of- 
fice and  told  him  in  the  presence  of  Schweikert  the  claim  that 
was  made,  and  that  Mr.  Nutter  said  he  did  not  promise  any- 
thing except  what  the  agreement  stated.  Schweikert  then 
said  he  was  to  have  wood  if  he  left  the  hospital  quicker  than 
he  might  have  done  and  that  he  might  have  remained  in  the 
hospital  longer.  Mr.  Davis  then  told  him  he  would  give  him 
some  wood,  but  it  was  gratuitous.  He  asked  plaintiff  how 
much  he  wanted  and  he  said  five  loads.  Witness  further 
testified:  "I  told  him  we  would  give  them  to  him  and  when 
they  were  gone  to  come  back  and  see  me."  This  conversation 
occurred  about  the  middle  of  November  after  plaintiff  was 
discharged  from  the  hospitaL  A  letter  was  written  to  the 
defendant  under  date  of  August  11,  1907,  wherein  a  request 
was  made  for  the  balance  due  to  the  plaintiff,  and  the  state- 
ment was  made  that  he  was  gaining  slowly.  Plaintiff  denied 
that  he  either  wrote  or  signed  this  letter.  There  was  evi- 
dence from  which  the  jury  might  well  have  found  that  he 
signed  the  letter,  although  it  might  also  have  found  the  con- 
trary. Defendant  received  another  letter  purporting  to 
come  from  the  plaintiff,  dated  September  10, 1907,  which  was 
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written  in  reply  to  a  letter  mailed  plaintiff  by  the  defendant 
under  date  of  September  9tlu  In  this  letter  the  condition 
of  plaintiff  is  described,  and  the  statement  is  made  that  he  is 
getting  along  all  right  and  it  will  not  be  very  long  until  he 
returns  to  PhilUps.  The  first  sentence  of  the  letter  is:  ^^I 
received  your  letter  this  morning  and  want  to  answer  it  right 
away."  It  is  practically  conceded  that  this  letter  was  neither 
written  nor  signed  by  the  plaintiff,  but  it  is  the  contention  of 
the  defendant  that  it  was  dictated  by  him.  The  plaintiff, 
however,  denies  any  knowledge  of  tile  letter  or  of  its  contents. 
He  also  denies  any  knowledge  of  signing  the  release  or  any 
knowledge  of  indorsing  the  check  which  he  received  in  set- 
tlement for  his  claim,  and  expresses  doubt  as  to  whether  the 
name  indorsed  on  the  back  of  the  check  was  written  by  him 
or  not.  There  are  some  other  facts  in  the  case  bearing  on  the 
mental  competency  of  the  plaintiff  to  execute  the  release,  but 
the  principal  ones  have  been  alluded  to. 

This  court  has  not  been  partial  to  contracts  of  settlement 
made  with  employees  with  unseemly  and  often  indecent  haste 
for  trifling  amounts  when  their  physical  and  mental  condition 
was  such  that  they  were  unable  to  intelligently  comprehend 
what  they  were  doing.  Lusted  v.  C.  &  N.  W.  B.  Co.  71  Wis. 
391,  36  N.  W.  S67 'y  Albrecht  v.  M.  &  8.  B.  Co.  94  Wis.  897, 
69  K  W.  63 ;  MensfoHh  v.  Chicago  B.  Co.  142  Wis.  646, 
126  N.  W.  41,  512 ;  Buggs  v.  Bock  Co.  8.  Co.  143  Wis.  462, 
128  N.  W.  100.  Settlements  fairly  made  and  untainted  by 
fraud  are  to  be  encouraged  rather  than  lawsuits,  however. 
If  all  a  plaintiff  need  do  in  an  action  of  this  kind,  in  order  to 
overturn  a  written  agreement  of  a  settlement  in  fact  fairly 
made,  is  to  swear  that  he  was  unconscious  or  insane  at  the 
time  he  made  it,  employers  would  have  little  inducement 
to  make  settlements  in  any  case  directly  with  the  employee. 
The  latter  has  the  benefit  of  the  money  which  he  received 
whether  there  is  any  legal  liability  on  the  part  of  the  em- 
ployer or  not     To  allow  the  employee  to  secure  what  he  can 
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by  way  of  a  compromise  settlement,  and  then  resort  to  the 
courts  to  secure  larger  damages  if  he  has  a  case,  would  en- 
able him  to  practice  a  fraud  which  should  not  receive  judicial 
countenance.  Every  fact  and  every  circumstance,  excluding 
the  evidence  of  the  plaintiff,  tends  to  show  a  valid  settlement 
in  the  instant  case.  Twenty  days  after  the  accident  the  de- 
fendant sent  its  agent  to  interview  the  plaintiff  in  regard  to  a 
settlement  On  that  occasion  the  agent  did  not  think  the  con- 
dition of  the  plaintiff  was  such  that  the  matter  of  settlement 
should  be  discussed.  Twftnty  days  later  the  defendant  re- 
ceived a  letter  purporting  to  be  written  by  the  plaintiff  and 
in  which  he  was  made  to  say  that  he  was  improving  right 
along;  that  he  had  been  up  in  the  three-wheel  chair;  that  he 
expected  to  be  on  crutches  in  a  week ;  and  that  it  would  not 
be  very  long  until  he  would  meet  the  defendant  at  its  office  if 
everything  went  all  right.  It  was  nine  days  after  this  letter 
was  written  before  defendant's  agent  called  on  the  plaintiff. 
There  is  no  pretense  that  the  agent  made  any  assertion  of 
nonliability  on  the  part  of  the  defendant  or  made  any  mis- 
representations to  him  whatever.  Plaintiff  permitted  the  de- 
fendant to  pay  his  hospital  and  doctor  bills  and  used  the  $250 
which  was  paid  him,  and  makes  no  satisfactory  explanation 
as  to  why  he  thought  the  money  was  paid  him  and  his  bills 
taken  care  of.  The  clinical  record  is  a  convincing  item  of 
evidence  to  show  mental  competency  on  the  part  of  the  plaint- 
iff. He  had  such  competency,  unless  Sister  Galla,  the  sister 
superior,  Mr.  Nutter,  and  Mr.  Davis  were  mistaken  in  the 
evidence  which  they  gave  or  testified  to  what  they  knew  to  be 
untrue.  The  evidence  of  the  plaintiff  generally  is  impeached 
by  many  facts  and  circumstances  shown  in  the  case.  His 
evidence  that  he  did  not  know  anything  for  the  first  seven 
weeks  after  he  was  injured  is  impeached  by  contradictory 
statements  made  by  himself,  as  well  as  by  other  convincing 
evidence.  It  is  true  that  the  injury  to  the  plaintiff  was 
serious  and  that  the  amount  paid  him  was  small,  but  it  is  also 
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true  that  the  questions  of  defendant's  negligence  and  of  plaint- 
iffs contributory  negligence  were,  to  say  the  least,  close,  and 
the  trial  court  set  aside  the  findings  of  the  jury  favorable  to 
the  plaintiff  on  both  propositions  because  not  supported  by 
any  credible  evidence.  So  it  would  be  diflBcult  to  say.  that  the 
certainty  of  $250  and  doctor  and  hospital  bills  would  not  be 
preferable  in  the  instant  case  to  the  uncertainty  of  a  lawsuit. 

To  impeach  a  formal  written  instrument  on  the  ground  of 
fraud  or  mistake  the  proof  must  be  clear  and  convincing  be- 
yond reasonable  controversy.  Jackowshi  v.  III.  8.  Co.  103 
Wis.  448,  79  N.  W.  757 ;  Steffen  v.  Supreme  Assembly,  130 
Wis.  485,  110  K  W.  401 ;  Schiefelbein  v.  Fidelity  i6  C.  Co. 
139  Wis.  612,  120  N.  W.  398.  The  trial  court  instructed 
the  jury  that  such  was  the  law  applicable  to  this  case.  Much 
deference  must  be  given  to  the  ultimate  conclusion  reached 
by  the  trial  court.  Lind  v.  Uniform  8.  <&  P.  Co.  140  Wis. 
183, 188,  120  N.  W.  839,  and  cases  cited. 

The  evidence  in  this  case  is  such  that  we  do  not  think  the 
conclusion  of  the  trial  court  should  be  condenmed,  although 
contrary  to  that  reached  by  the  jury.  In  no  case  decided  in 
this  court  where  the  facts  were  substantially  similar  to  those 
in  the  case  at  bar  has  the  court  held  that  the  evidence  was 
sufficient  to  avoid  a  written  instrument  showing  settlement. 
This  conclusion  renders  unnecessary  the  consideration  of  any 
other  questions  raised  in  the  case. 

By  the  Court. — Judgment  affirmed. 
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ZiEMEB,  Appellant,  vs.  0.  G.  Beetttno  Mah ufactueiwg 

CoHPAKY,  Eespondent 

October  2i— November  i4,  1911m 

Corporations.*  Taking  over  oJd  business:  Assumption  of  liabUities: 

Injury  to  employee. 

1.  Where  copartners  or  other  joint  owners  of  a  solvent  going  busi- 

ness transform  themselves  into  a  corporation  to  which  the  Joint 
property  is  transferred  in  exchange  for  shares  of  stock,  there 
may  be  either  an  express  or  implied  assumption  by  the  cor- 
poration of  prior  liabilities. 

2.  Where  a  manufacturing  business,  conducted  by  the  widow  and 

heirs  of  a  former  owner,  was  taken  over  by  a  corporation 
formed  for  that  purpose  in  which  they  owned  nearly  all  the 
stock,  and  such  corporation  continued  the  business  under  the 
same  name  and  in  the  same  place,  using  the  old  books  without 
break  or  rest  in  the  accounts,  under  a  resolution  of  the  stock- 
holders pursuant  to  which  the  property  was  taken  over  "as  of 
date  of  April  1,  1907,"  though  such  resolution  was  adopted  and 
the  actual  transfer  took  place  some  months  after  that  date,  the 
corporation  assumed  the  liability,  if  any,  of  the  former  owners 
of  the  business  for  an  injury  to  an  employee  therein  occurring 
after  April  1, 1907,  although,  the  actual  transfer  to  the  corpora- 
tion not  having  been  consummated  at  the  time  of  the  injury, 
the  Injured  person  was  not  in  the  employment  of  the  corpora- 
tion. 

3.  The  phrase  "as  of  date  of  April  1,  1907,"  in  the  resolution  pur- 

suant to  which  the  property  and  business  were  taken  over  by 
the  corporation  should  be  given  significance  with  reference  to 
business  losses  occurring  after  that  date,  although  such  resolu- 
tion described  tangible  property  only. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  E.  W.  Helms,  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Eaton  <fi  Eaion  and 
Frank  B.  Lamoreux,  and  oral  argument  by  M.  H.  Eaton. 

For  the  respondent  there  was  a  brief  signed  by  WiUiam  F. 
Shea,  and  oral  argument  by  Mr.  Shea. 

Timlin,  J,  The  former  decision  of  this  case  is  reported 
in  142  Wis.  224,  125  N.  W.  318,  where  a  judgment  in  favor 
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of  the  plaintilGF  was  reversed  on  the  ground  that  the  evidence 
failed  to  show  that  the  plaintiff  at  the  time  of  the  injury  was 
in  the  employ  of  the  defendant  corporation.  The  case  was 
retried,  and  at  the  close  of  the  testimony  the  circuit  court  di- 
rected a  verdict  for  the  defendant  for  the  reason  that  the 
plaintiff  was  not  in  the  employment  of  the  defendant  at  the 
time  of  the  injury.  The  plaintiff  appealed  to  this  court, 
whereupon  the  parties  entered  into  the  following  stipulation : 

"It  is  hereby  stipulated  by  and  between  the  above  named 
parties  that  the  judgment  herein  shall  be  affirmed  unless  this 
court  shall  find  that  there  was  evidence  in  the  case  upon 
which  the  jury  could  have  found  that  the  plaintiff  was  in  the 
employ  of  the  defendant  at  the  time  he  was  injured,  or  that 
the  defendant  is  hereby  estopped  from  denying  that  the 
plaintiff  was  then  in  its  employ,  or  that  the  defendant  as- 
sumed liability  for  such  injury." 

The  appeal  therefore  involves  an  examination  of  the  evi- 
dence. Evidence  was  offered  which  did  not  appear  when  the 
case  was  formerly  before  this  court  It  appeared  that 
C.  G.  Bretting  carried  on  a  foundry  business  under  the  name 
of  the  C.  O.  Bretting  Manufacturing  Company  at  Ashland, 
Wisconsin,  prior  to  his  death,  which  occurred  in  1904.  Jane 
Bretting,  his  widow,  was  then  appointed  administratrix  and 
ordered  to  close  up  the  contracts  and  business  on  hand,  and 
she  continued  the  business  under  the  same  name.  On  Janu- 
ary 21,  1907,  she  filed  her  final  account  as  administratrix. 
On  March  28, 1907,  the  inheritance  tax  was  fixed.  On  April 
2,  1907,  she  filed  a  supplemental  or  additional  account  as 
administratrix.  0.  G.  Bretting  left  surviving  him  his  widow 
and  three  sons,  Ealph  Bretting,  William  Henry  Bretting, 
and  Henry  L.  Bretting.  These  four  may  be  said  to  have 
owned  the  foundry  plant  and  business  as  widow  and  heirs 
of  C.  G.  Bretting,  deceased.  Ralph  0.,  Henry  L.,  and  Will- 
iam H.  Bretting  were  under  twenty-one  years  of  age  and 
Jane  Bretting  was  their  guardian. 

On  or  about  March  16, 1907,  Jane  Bretting,  Sam  Wheeler, 
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and  C.  A.  Lamoreux  executed  articles  of  incorporation  of  the 
(7.  O.  Bretting  Manufacturing  Company  and  caused  the  same 
to  be  duly  filed  with  the  secretary  of  state  and  recorded  with 
the  register  of  deeds  of  Ashland  county.  This  corporation 
was  empowered  by  such  articles  to  carry  on  a  similar  busi- 
ness to  that  carried  on  by  the  natural  persons  aforesaid  under 
the  same  name  and  at  the  same  place. 

The  plaintiff  was  employed  as  a  moulder  by  the  C.  G.  Bret- 
ting Manufacturing  Company  in  April,  1907,  and  on 
June  19,  1907,  while  in  that  employment,  was  injured  by 
reason  of  alleged  defective  appliances.  The  signers  of  the 
said  articles  of  incorporation  met  on  July  15,  1907,  and  re- 
ceived the  subscriptions  of  Jane  Bretting,  Ralph  Bretting, 
Sam  Wheeler,  and  C.  A.  Lamoreux  to  the  capital  stock  of 
said  corporation  and  turned  over  the  affairs  of  the  corpora- 
tion to  the  stockholders.  The  latter  immediately  and  on  the 
same  day  convened  for  the  purpose  of  electing  a  board  of  di- 
rectors and  the  transaction  of  other  business.  Among  other 
things  it  was  resolved  "that  the  matter  of  the  purchase  of  the 
0.  G.  Bretting  Manufacturing  plant  as  heretofore  conducted, 
consisting  of  real  estate,  buildings,  machinery,  and  all  per- 
sonal property  and  accounts  as  shown  by  the  statement  and 
schedule  this  day  filed  with  the  secretary  of  this  company,  be 
and  the  same  is  hereby  referred  to  the  board  of  directors,  and 
the  said  board  is  hereby  empowered,  directed,  and  authorized 
to  purchase  the  said  plant  as  of  date  of  April  1st,  1907,  for 
the  sum  of  $40,000  and  to  issue  in  consideration  therefor 
shares  of  the  general  stock  of  this  corporation  at  par,  not  to 
exceed  the  sum  of  $40,000,  it  being  understood  that  the  said 
plant  is  owned  by  Jane  Bretting,  Ralph  0.  Bretting,  William 
Howard  Bretting,  Henry  Lyman  Bretting,  one  quarter  each, 
and  that  the  stock  of  said  corporation  in  payment  therefor 
shall  be  issued  to  said  owners  of  equal  amount,  i.  e.  $10,000 
of  stock  at  par  value  to  each  of  said  owners  above  named." 

The  schedule  showed  Block  3,  Commercial  Addition,  Ash- 
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land,  Wisconsin,  with  the  following  buildings  thereon: 
foundry,  blacksmith  shop,  boiler  shop,  machine  shop,  wood 
shop,  pattern  house,  pump  house,  also  a  dwelling  house  on 
certain  described  lots,  and  certain  machinery,  tools,  and  fix- 
tures, with  stock  on  hand  and  other  personal  property  and  a 
list  of  accounts  receivable.  On  September  12,  1907,  Jane 
Bretting  and  her  three  sons  executed  a  transfer  of  this  prop- 
erty to  the  corporation.  The  corporation  used  the  same 
books  of  account  as  its  predecessor,  continuing  the  same  ac- 
counts without  rest  or  break,  the  stockholders  were  the  same 
persons  theretofore  interested  in  the  manufacturing  company 
except  C.  A,  Lamoreux,  who  took  one  share  apparently  for 
the  purpose  of  qualifying  him  as  director,  and  Sam  Wheeler, 
who  took  five  shares  and  paid  $500  therefor  and  later  bought 
another  five  shares.  Checks  were  signed  "Jane  Bretting, 
Administratrix,"  or  simply  "Jane  Bretting."  One  of  the 
Brettings  testified  that  the  corporation  did  not  assume  the 
liabilities  of  its  predecessor  in  business,  but  this  was  merely 
his  conclusion  of  law  upon  the  facts.  The  relations  of  Jane 
Bretting  and  her  three  sons  to  one  another  and  to  this  prop- 
erty cannot  in  strictness  be  said  to  be  those  of  copartners. 
But  there  was  a  decided  analogy  in  respect  to  ownership  and 
obligation.  The  evidence  fairly  tends  to  prove  that  on  and 
after  March  15,  1907,  the  administratrix  and  her  children 
intended  to  convey  this  business  and  property  to  the  corpora- 
tion in  exchange  for  shares  of  its  stock  as  soon  as  they  con- 
veniently could  do  so,  the  transfer  to  take  place  as  of  April  1, 
1907.  They  proceeded  by  easy  stages  to  accomplish  this,  as 
above  recited.  There  is  no  fraud  in  the  transaction.  The 
question  is  whether  the  corporation  is  liable  to  an  employee 
injured  in  consequence  of  a  defective  appliance  on  June  19, 
1907.  The  law  requires  notice  of  such  injury  to  be  served 
within  one  year  from  the  date  of  injury,  and  in  October, 
1907,  the  appellant  served  such  notice  on  the  corporation  by 
serving  it  on  Jane  Bretting,  an  officer  thereof. 
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There  is  a  line  of  authority  which  may  be  fairly  said  to 
hold  that  where  copartners  or  other  joint  owners  of  a  solvent 
going  business  transform  themselves  into  a  corporation  to 
which  the  joint  property  is  transferred  in  exchange  for  shares 
of  stock,  there  must,  in  order  to  bind  the  new  corporation  for 
the  liabilities  of  the  former  partnership,  be  an  express  as- 
sumption by  the  corporation  of  such  liabilities.  2  Cook, 
Corp.  (6th  ed.)  §  673,  p.  2041;  Hart  Pioneer  Nurseries  v. 
Coryell,  8  Kan.  App.  496,  65  Pac.  514;  AiLstin  v,  Tecumseh 
Nat.  Bank,  49  Neb.  412,  68  N.  W.  628. 

There  are  also  cases  which  hold  that  no  such  express  agree- 
ment need  be  shown,  but  seem  to  go  upon  the  presmnption 
that  such  liabilities  are  assumed  under  these  circumstances. 
Du  Vivier  &  Co.  v.  Gallice,  149  Fed.  118 ;  Modem  D.  dc  C. 
Co.  V.  BlanJce  £  H.  8.  Co.  (Tex.  Civ.  App.)  116  S.  W.  153; 
Ex'rs  of  Haslett  v.  Wotherspoon,  1  Strobh.  Eq.  (S.  C.)  209; 
Andres  v.  Morgan,  62  Ohio  St.  236,  56  N.  E.  875 ;  Texas 
Loan  Agency  v.  Hunter,  13  Tex.  Civ.  App.  402,  35  S.  W. 
899 ;  York  Mfg.  Co.  v.  Brewster,  174  Fed.  566,  98  C.  C.  A. 
348. 

A  third  line  of  cases  holds  that  the  assumption  of  liabilities 
may  be  express  or  implied,  and  the  latter  rule  has  been  estab- 
lished for  this  court  in  Pratt  v.  Oshkosh  M.  Co.  89  Wis.  406, 
62  N.  W.  84.  See,  also,  Hall  v.  Herter  Bros.  83  Hun,  19,  31 
N.  Y.  Supp.  692 ;  8.  C.  90  Hun,  280,  35  N.  Y.  Supp.  769,  af- 
firmed 157  N.  Y.  694,  51  N.  E.  1091.  In  Schufeldt  v. 
Smith,  139  Mo.  367,  40  S.  W.  887,  a  partnership  of  three 
members  converted  themselves  into  a  corporation.  Later 
the  corporation  made  a  deed  of  trust  preferring  certain 
creditors  of  the  former  partnership.  In  a  suit  by  creditors 
of  the  corporation  to  have  this  deed  set  aside  the  deed  was 
upheld,  but  upon  the  ground  that  the  evidence  established  an 
agreement  by  the  corporation  to  take  the  firm  property  and 
assume  its  liabilities.  See,  also,  3  Thompson,  Corp.  (2d  ed.) 
ch.  83,  §§  2345-2359.     This  agreement  on  the  part  of  the 
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corporation  may  be  proven  like  any  other  fact  by  any  compe- 
tent evidence  which  will  establish  either  an  express  or  an  im- 
plied valid  agreement  to  assume  the  liabilities.  Pratt  tr.  Osh- 
hosh  Mfg.  Co.  and  Hall  v.  Herter  Bros.,  supra.  The  evi- 
dence of  assumption  in  the  instant  case  is  as  follows:  (1)  the 
identity  in  name;  (2)  the  almost  complete  identity  of  interest; 

(3)  the  continuation  of  the  same  business  at  the  same  place; 

(4)  the  identity  of  property;  (6)  the  use  of  the  old  books 
without  break  or  rest  in  the  accounts;  and  (6)  the  resolu- 
tion to  take  the  property  of  the  former  associates  as  of  date 
of  April  1st.  This  last  is  very  significant  In  order  to  take 
the  property  as  of  April  Ist  the  corporation  would  necessarily 
acquire  all  increase  or  increment  accruing  after  that  date  and 
be  subject  to  all  diminution  or  loss  occurring  after  that  date 
in  the  ordinary  vicissitudes  of  business.  If  the  copartners 
sold  goods  or  merchandise  after  April  1st  on  credit,  the  ac- 
count, including  the  profit  on  the  transaction,  would  go  to  the 
corporation.  If  by  reason  of  breach  of  warranty  on  this  sale 
a  liability  accrued  to  the  purchaser,  the  corporation  would  be 
chargeable  with  this  liability,  ^o  other  reasonable  effect 
could  be  given  to  the  resolution  to  take  the  property  as  of 
date  of  April  1st.  *  In  Chicago,  R.  <&  M.  Line  v.  Wilmanns, 
141  Wis.  289,  124  N.  W.  261,  the  receivers  on  December  16, 
1908,  sold  and  transferred  certain  accounts  ^^as  of  June  17, 
1908.''  It  was  held  that  this  carried  to  the  purchaser  mon- 
eys collected  on  the  accounts  by  these  receivers  between 
June  17  and  December  16,  1908.  The  form  of  liability  to 
the  plaintiff,  if  there  is  any  such  liability,  is  not  material. 
If  there  is  such  liability  it  was  a  loss  of  the  partnership  inci- 
dent to  the  operation  of  the  business  and  incurred  after 
April  1st  and  before  the  actual  transfer  to  the  corporation 
was  consummated.  A  business  loss  or  liabilitv  of  this  kind 
cannot,  with  reference  to  the  interpretation  of  the  words  "as 
of  date  of  April  1st,"  be  logically  distinguished  from  any 
other  business  losses  or  liabilities  occurring  after  April  1st. 

Vol.  147  —  17 
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The  design  to  take  over  and  continue  the  old  business  is  ap- 
parent, and  the  expression  "as  of  date  of  April  1st"  must  be 
given  some  significance  although  the  writing  in  which  it  oc- 
curs describes  only  tangible  property.  If  one  of  these  build- 
ings or  one  of  these  machines  was  destroyed  by  accidental 
fire  after  April  1st,  would  not  the  loss  fall  on  the  corporation  ? 
The  expression  is  nearly  the  equivalent  of  the  old  law  Latin 
nunc  pro  tunc.  The  plaintiff  was  not  in  the  employment  of  the 
corporation  at  the  time  he  was  injured,  but  was  in  the  em- 
ployment of  the  precedent  managers  and  owners  of  the  busi- 
ness, and  assuming  that  there  was  an  outstanding  liability  of 
such  manager  and  owners  to  the  plaintiff,  incurred  in  the  op- 
eration of  this  business  and  accruing  on  June  19,  1908,  when 
the  corporation  took  over  this  property  as  of  April  1,  1908^ 
and  continued  the  same  account  books  under  the  same  name, 
at  the  same  place,  for  the  purpose  of  continuing  the  same 
business,  it  assumed  by  this  form  of  resolution  the  liability  to 
the  plaintiff  if  any  such  liability  existed. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

By   the   Court. — Judgment  reversed,   and  the  cause  re- 
manded for  a  new  trial. 
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SoLBEBG,  Appellant,  vs.  Bobbins  Lumbes  Company,  Be- 

spondent. 

October  2j^— -November  i4,  1911. 

Appeal:  Affirmance  and  rever$al:  Trial:  Instructions  to  jury:  Btate- 
mente  of  fact:  Injury  to  servant  from  unguarded  saw:  Jury: 
View:  Use  of  juror's  personal  knowledge  in  weighing  testi- 
mony. 

1.  A  mere  posBibility  that  the  trial  court  was  wrong  in  stating 

something  as  a  fact  to  the  jury  is  not  ground  for  reversal  of  the 
Judgment,  especially  where  there  was  evidence  strongly  tend- 
ing to  support  the  court's  conclusion  and  none  to  the  contrary, 
and  the  jury,  aided  by  a  view,  were  in  a  position  to  determine 
whether  the  statement  was  correct,  and  the  trial  court's  atten- 
tion was  not  in  any  way  called  to  the  alleged  misapprehension 
of  the  facts. 

2.  So  held,  in  an  action  for  injuries  to  an  employee  in  a  planing 

mill  caused  by  his  hand  coming  in  contact  with  uncovered 
saws  in  a  lath  machine,  where  the  trial  court  instructed  the 
jury  that  if  they  found  plaintiff  had  ever,  before  the  injury, 
raised  and  lowered  the  saws  in  question  by  means  of  a  little 
wheel  under  the  lath  machine  table,  then  they  should  conclude 
that  he  must  have  seen  the  saws  and  known  that  they  were 
not  covered. 

3.  The  knowledge  which  jurors  acquire  from  a  view  may  be  used 

by  them  in  determining  the  credibility  of  testimony  or  the 
correctness  of  statements  of  fact  by  the  court. 

4.  In  determining  the  credibility  of  testimony  one  or  more  jurors 

may  use  the  knowledge  which  they  have  gained  from  observa- 
tion and  experience  not  common  to  all  the  jurors,  and  may 
give  the  benefit  of  such  knowledge  to  their  fellow  jurors. 

5.  Considered  in  connection  with  the  general  charge  in  this  case, 

in  which  the  jury  were  repeatedly  told  that  they  should  find 
the  facts  from  the  evidence  given  in  court,  and  in  connection 
with  the  question  asked  by  a  juror  as  to  their  right  to  use 
their  special  knowledge  "in  weighing  this  evidence,"  the  lan- 
guage of  the  trial  court  in  answering  such  question — ^to  the 
effect  that  a  juror  who  has  personal  expert  knowledge  is  en- 
titled to  use  it  in  assisting  him  and  in  assisting  the  other 
jurors  in  arriving  at  a  right  verdict — is  held,  though  some- 
what ambiguous  in  itself,  to  accord  with  the  foregoing  rule  and 
not  to  have  misled  the  jury  into  supposing  that  they  might 
treat  their  special  knowledge  as  evidence  or  use  it  otherwise 
than  in  determining  the  credibility  of  the  testimony  offered  by 
the  parties. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

The  complaint  alleged  that  the  defendant  was  engaged  in 
the  business  of  manufacturing  and  dressing  lirniber,  and  that 
defendant  had  in  operation  in  its  planing  mill  a  machine 
known  as  a  "matcher,"  equipped  with  rapidly  revolving 
knives  and  gearing,  the  frame  of  which  was  about  fifteen  feet 
long  and  six  feet  wide,  the  machine  being  used  for  surfacing 
lumber;  that  one  foot  distant  from  the  rear  end  of  such 
matcher  a  machine  known  as  a  lath  machine  was  installed, 
the  front  end  of  which  faced  the  matcher,  the  beds  of  the  two 
machines  being  on  a  level.  These  machines  were  used  con- 
junctively, lumber  being  passed  from  the  bed  of  the  matcher 
to  the  lath  machine.  The  framework  of  the  lath  machine 
was  about  five  feet  long,  three  feet  wide,  and  four  and  one- 
half  inches  up  and  down,  and  the  bed  or  frame  plate  attached 
to  the  top  of  the  frame  was  about  three  feet  from  the  floor. 
Above  the  frame  plate  were  a  number  of  small  rotary  saws, 
and  immediately  below  and  seven  inches  back  of  the  front 
end  of  the  frame  plate  were  two  rotary  saws,  nine  inches  in 
diameter,  in  perpendicular  position,  extending  about  three 
and  one-half  inches  below  such  plate.  The  saws  were  at- 
tached to  an  axle  connected  with  shafting  and  belting  pro- 
pelled by  steam  power.  For  the  purpose  of  raising  and  low- 
ering these  saws  there  was  a  small  wheel  underneath  the 
frame  plate,  to  one  side  of  and  about  on  a  line  with  the  saws. 
Plaintiff  began  work  for  the  defendant  about  November  1, 
1908,  and  in  the  performance  of  his  duties  was  required  to 
operate  said  matcher.  On  the  morning  of  November  5th  a 
large  pile  of  sawdust  and  other  mill  refuse  had  accumulated 
on  the  floor  between  the  matcher  and  the  lath  machine.  It 
is  alleged  that  it  was  necessary  for  plaintiff  to  oil  a  spindle 
cock  underneath  the  matcher,  and  that  in  attempting  to  re- 
move the  sawdust  and  refuse  to  make  room  for  him  to  crawl 
imder  the  machine  as  was  necessary  in  order  to  accomplish 
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his  purpose,  his  right  hand  came  in  contact  with  the  uncov- 
ered and  unguarded  lath  machine  saws,  as  a  result  of  which 
plaintiff's  hand  was  injured.  The  complaint  further  alleges 
violation  of  sec.  1636;,  Stats.  (1898),  for  failure  to  properly 
fence  or  guard  the  saws  on  said  lath  machine.  The  answer 
puts  in  issue  all  the  material  allegations  of  the  complaint, 
and  alleges  that  such  injury  was  not  caused  by  any  negligence 
on  the  part  of  the  defendant,  but  was  due  to  negligence  and 
want  of  ordinary  care  on  the  part  of  the  plaintiff.  By  its 
answers  to  questions  submitted  on  a  special  verdict  the  jury 
found,  among  other  things,  that  plaintiff  knew  and  appre- 
ciated the  danger  of  coming  in  contact  with  the  saws,  and 
that  plaintiff  by  his  failure  to  use  ordinary  care  proximately 
contributed  to  produce  his  injury.  The  court  ordered  judg- 
ment  dismissing  the  complaint,  from  which  judgment  this 
appeal  is  taken. 

W,  K.  Parkinson,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  E.  D.  Minahan 
and  Aarons  &  Niven,  and  oral  argument  by  C.  L.  Aarona. 

Babi^es,  J.  Appellant  insists  that  the  court  erred  in  giv- 
ing the  following  instruction  to  the  jury : 

"And  you  should  consider  and  decide  whether  the  plaintiff 
ever  raised  and  lowered  the  saws  in  question  by  means  of  the 
little  wheel  under  the  lath  machine  table,  and  if  you  find  that 
he  did  so  before  his  injury  then  you  will  conclude  that  he 
must  have  seen  the  saws  and  known  that  they  were  not  cov- 
ered, and  in  that  event  you  should  take  that  into  considera- 
tion." 

The  fault  found  with  the  instruction  is  that  the  court  as- 
sumed that  it  was  an  established  and  undisputed  fact  in  the 
case  that  the  plaintiff  must  have  seen  the  saws  of  the  lath 
machine  and  have  known  that  they  were  not  guarded,  if  he 
raised  these  saws  by  means  of  the  wheel  under  the  table  of  the 
machine,  whereas  the  jury  would  be  warranted  in  reaching  a 
contrary  conclusion  on  the  evidence. 
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A  reading  of  the  testimony  does  not  throw  any  satisfactory 
light  on  the  question,  as  very  little  of  it  pertains  to  the  point 
and  that  only  in  an  incidental  way.  In  fact,  there  does  not 
appear  to  have  been  much  of  a  controversy  upon  the  question 
on  the  trial.  A  photograph  showing  the  wheel  and  the  pro- 
jection of  the  saws  under  the  table  of  the  lath  machine,  as 
well  as  the  absence  of  a  guard,  was  in  evidence.  Respondent 
argues  that  this  photograph  shows  to  a  demonstration  that 
the  court  was  ri^t.  The  trial  judge  in  his  opinion  on  the 
motion  for  a  new  trial  stated  that  it  was  perfectly  obvious 
from  an  inspection  of  the  photograph  that  it  was  impossible 
to  look  for  and  find  the  little  wheel  under  the  lath  machine 
table,  by  means  of  which  the  saws  were  raised  and  lowered, 
and  which  was  located  within  a  few  inches  of  the  saws,  with- 
out seeing  the  saws  and  observing  that  they  were  unguarded. 
The  conclusion  of  this  court  is  that  it  is  highly  improbable 
that  plaintiff  did  not  see  the  saws  during  the  operation,  but 
that  it  is  not  an  impossibility.  The  questions,  therefore,  are : 
Does  the  record  show  that  the  court  erred,  and,  if  so,  was  the 
error  prejudicial? 

Some  significance  should  be  attached  to  the  fact  that  plaint- 
iff's counsel  did  not  in  any  way  call  the  attention  of  the  court 
to  the  alleged  misapprehension  of  the  facts,  as  we  think  is 
customary  though  perhaps  not  obligatory.  Trial  courts  are 
uniformly  careful  not  to  invade  the  province  of  the  jury  in 
determining  questions  of  fact,  and  if  the  court's  attention 
had  been  called  to  the  alleged  error  it  would  undoubtedly  have 
been  corrected,  if  error  it  was. 

The  court  and  the  jury  viewed  the  premises  and  the  ma- 
chines in  question.  The  knowledge  which  jurors  acquired 
from  such  view  they  had  the  right  to  use  in  determining  the 
credibility  of  the  evidence  offered.  Washburn  v.  M.  &  L.  W. 
iZ.  Co.  69  Wis.  364,  368,  18  N.  W.  328 ;  NeiUon  v.  C,  U.  & 
N.  W.  R.  Co.  68  Wis.  616,  523,  17  N.  W.  310;  Johnson  v. 
Boorman,  68  Wis.  268,  22  N.  W.  61^]  American  States  S.  Co. 


14]  AUGUST  TEEM,  191L  263 

Solberg  y.  Robbina  Lumber  Go.  147  Wis.  259. 

V.  M.  N.  B.  Co.  139  Wis- 199,  205, 120  N.  W.  844,  and  cases 
cited.  This  being  so,  they  had  the  right  to  use  such  knowl- 
edge in  determining  whether  the  court  made  a  correct  state- 
ment of  fact.  We  have  no  means  of  knowing  just  what 
knowledge  the  jury  imbibed  from  this  view.  The  jurors 
might  have  reached  a  different  conclusion  from  that  arrived 
at  by  the  court  and  might  have  disregarded  his  mistake  en- 
tirely in  arriving  at  a  verdict,  if  any  mistake  was  in  fact 
made. 

Sec  3072m,  Stats.  (Laws  of  1909,  ch.  192),  provides: 

^'Ko  judgment  shall  be  reversed  •  •  •  on  the  ground  of 
misdirection  of  the  jury,  •  .  .  unless  in  the  opinion  of  the 
court  to  which  the  application  is  made,  after  an  examination 
of  the  entire  action,  ...  it  shall  appear  that  the  error  com- 
plained of  has  affected  the  substantial  rights  of  the  party 
aeeking  to  reverse  or  set  aside  the  judgment" 

After  examining  the  record  this  court  is  far  from  being 
satisfied  that  the  trial  court  committed  any  error.  The  evi- 
dence offered,  as  far  as  there  is  any,  strongly  tends  to  support 
the  conclusion  of  the  trial  court,  and  there  is  no  evidence  to 
the  contrary.  There  is,  of  course,  the  possibility  that  the 
trial  court  was  wrong,  but  this  falls  far  short  of  an  affirma- 
tive  showing  of  prejudicial  error,  or  in  fact  of  any  error. 
Under  such  circumstances  the  judgment  should  not  be  re- 
versed.    Wiese  v.  Riley,  146  Wis.  640, 132  N.  W.  604. 

After  the  jury  had  been  deliberating  for  some  time  they 
were  called  into  the  court  room  and  the  following  colloquy 
took  place : 

^^A  Juror:  A  question  we  want  to  know  was  this:  I  asked 
you  the  other  day  if  in  deciding  this  question  jurors  were 
supposed  to  take  into  consideration  the  things  in  regard  to 
this: — ^in  case  they  positively  know  this  from  experience. 
For  instance,  if  one  has,  to  use  a  hypothetical  case,  if  he  is 
an  expert,  is  the  juror  supposed  to  use  the  information  that 
heToiows  in  regard  to  that  in  weighing  this  evidence  and  con- 
vincing other  jurors  as  to  the  facts  of  the  case  t 
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"The  Court:  I  understand  your  question,  I  think.  It  is 
usual  to  instruct  a  jury  in  some  cases  that  tiiey  are  expected 
to  use  all  of  the  knowledge,  skill,  and  judgment  that  they  pos- 
sess and  bring  that  to  bear  upon  questions  involved.  A  juror 
who  has  expert  knowledge,  that  is  personal,  not  hearsay,  is 
entitled  to  bring  that  to  bear  in  assisting  him  and  in  assisting 
the  other  jurors  in  arriving  at  a  right  verdict.  In  fact  it  is 
impossible  to  separate  a  juror  from  his  personal  knowledge 
any  way  and  he  is  expected  to  use  that.  That  is  part  of  his 
mental  equipment  in  discharging  his  duty. 

"The  Juror :  In  this  case  it  has  developed  there  are  several 
that  understand  the  construction  of  these  machines.  We 
can't  very  well  separate  from — 

"The  Court :  You  are  not  required  to  separate  that  knowl- 
edge from  anything  else.     You  are  entitled  to  use  it." 

It  is  argued  that  the  court  committed  prejudicial  error  in 
that  the  jury  were  advised  that  they  might  return  a  verdict 
upon  their  knowledge  or  supposed  knowledge  not  derived 
from  the  evidence  in  the  case.  The  language  used  by  the 
court  was  not  happy,  in  that  there  is  a  possibility  that  it  might 
have  misled  the  jury  into  the  belief  that  they  were  at  liberty 
to  treat  their  knowledge  as  evidence  and  decide  the  case  upon 
such  knowledge  rather  than  upon  the  testimony,  and  even  in 
opposition  thereto.  This  they  might  not  do.  Washburn  v.  M. 
<&  L.  W.  R.  Co.  59  Wis.  364,  370,  18  N.  W.  328 ;  Johnson  v. 
Boorman,  63  Wis.  268,  22  N.  W.  514;  Sherman  v.  Menomi- 
nee River  L.  Co.  77  Wis.  14,  22,  45  N.  W.  1079.  The  court 
told  the  jury  at  the  beginning  of  its  charge : 

"It  is  your  duty  to  answ^er  these  questions  according  to  the 
fact  in  each  instance  as  you  shall  find  the  fact  to  be  from  the 
evidence  given  here  in  covrt.  ...  In  deciding  these  quesr 
tions  you  should  confine  your  consideration  to  the  evidence 
given  here  in  court  and  the  proceedings  had  here  in  your  pres- 
ence." 

As  to  each  of  the  questions  propounded  to  the  jury,  they 
were  told  in  substance  to  answer  them  according  to  the  pre- 
ponderance  of   the   evidence.     The   charge   repeatedly   in- 
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formed  the  jury  that  the  case  must  be  decided  upon  the  evi- 
dence given  on  the  trial.  The  juror  who  asked  the  question 
above  quoted  undoubtedly  so  understood  the  charge,  because 
he  did  not  ask  if  the  jurors  might  use  their  special  knowledge 
as  evidence,  but  if  the  jurors  might  consider  such  knowledge 
in  weighing  the  testimony  offered  by  the  parties. 

In  view  of  the  repeated  statements  of  the  court  above  re- 
ferred to,  we  think  the  jury  would  construe  the  somewhat  "am- 
biguous language  of  the  court  as  no  more  than  an  affirmative 
answer  to  the  question  asked  and  as  informing  them  that^ey 
might  use  the  knowledge  which  they  had  gained  from  ob- 
servation and  experience  in  determining  the  credibility  of  the 
evidenccj  What  the  juror  said  in  effect  was  that  he  and 
some  of  his  fellow  jurors  had  practical  knowledge  of  the  con- 
struction of  lath  machines,  not  common  to  all  the  panel.  The 
language  used  by  the  court  was  certainly  no  more  calculated 
to  mislead  than  the  charge  which  was  held  not  to  be  errone- 
ous in  Neanow  v.  Uttech,  46  Wis.  581,  686,  1  N.  W.  221. 
There  the  court  instructed  as  follows : 

"You  are  to  bring  to  bear  upon  this  question  [the  exercise 
of  ordinary  care],  your  own  knowledge  and  your  own  judg- 
ment. It  is  for  you  to  examine  all  the  testimony,  all  the 
surroundings,  all  the  circumstances,  and  then  apply  your  own 
judgment,  your  own  good  sense,  and  answer  the  question 
either  in  the  negative  or  affirmative." 

There  was  no  assertion  that  the  jurors  had  any  knowledge 
of  the  specific  facts  in  the  case  on  trial,  and  nothing  to  indi- 
cate that  the  juror  who  asked  the  question  or  any  of  his  as- 
sociates was  a  competent  witness  rather  than  a  qualified  juror. 
It  is  well  settled  that  jurors  cannot  supply  a  material  item  of 
evidence  by  assuming  knowledge  on  the  subject.  It  is  just 
as  well  settled  that  it  is  highly  improper  for  a  juror  to  assert 
in  the  jury  room  knowledge  on  some  specific  point  involved 
in  the  trial  which  would  make  him  a  material  witness.  If 
use  is  to  be  made  of  such  knowledge  it  should  be  given  under 
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oath  from  the  witness  stand,  where  the  party  adversely  af- 
fected would  have  the  right  of  cross-examination. 

So  we  think  the  real  question  here  is,  May  one  or  more 
jurors  use  the  knowledge  which  they  have  gained  from  ob- 
servation and  experience  not  conmion  to  all  the  jurors  in  de- 
termining the  credibility  of  the  evidence  offered,  and  give  the 
benefit  of  such  knowledge  to  their  fellow  jurors  who  may  lack 
such  information?     Lawyers  know  that  jurors  always  have 
and  always  will  do  just  what  we  think  the  court  in  effect  said 
might  be  done  here,  and  it  is  difficult  to  see  how  they  could 
well  do  otherwise,  [if  a  juror  knows  that  a  plaintiff  in  an 
action  is  a  man  of  character  and  standing,  whose  word  is  as 
good  as  his  bond  in  the  community  in  which  he  lives,  and  that 
the  defendant  is  shifty,  tricky,  untruthful,  and  unreliable, 
and  a  question  of  veracity  arises  between  the  two,  it  is  well 
nigh  impossible  for  him  to  remain  oblivious  to  the  facts  which 
he  knows  when  he  is  determining  the  question  of  credibilityTj 
So,  too,  when  one  witness  testifies  to  something  which  the  ob- 
servation and  experience  of  the  juror  tells  him  is  false,  while 
another  witness  has  testified  in  reference  to  the  same  matter 
to  what  he  knows  to  be  the  truth,  it  is  difficult  to  imagine  how 
a  juror  could  disregard  what  he  knows  in  passing  upon  the 
credibility  of  the  witnesses.     If  he  could  do  it,  it  is  not  de- 
sirable that  he  should,  because  that  knowledge  is  part  of  the 
equipment  which  he  brings  with  him  to  the  jury  box.     A  per^ 
son  is  not  supposed  to  forget  everything  he  ever  knew  and 
become  an  automaton  when  he  is  sworn  as  a  juror.     He  may 
make  use  of  the  intelligence  with  which  he  is  endowed  and  the 
knowledge  he  has  gained  for  the  legitimate  purpose  of  pass- 
ing upon  the  credibility  of  the  evidence. 

It  is  said  in  the  discussion  of  the  first  error  assigned  that 
jurors  may  use  the  knowledge  which  they  acquire  from  a 
view  of  the  locus  in  quo,  in  passing  upon  the  credibility  of 
evidence,  and  the  proposition  is  well  settled  by  the  cases  cited 
and  referred  to.     Knowledge  gained  in  this  way  is  no  more 
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sacred  than  knowledge  acquired  in  some  other  way,  provided 
it  is  actually  acquired.  It  is  proper  for  trial  courts  to  in- 
struct juries  that  in  weighing  testimony  they  must  take  into 
consideration  their  knowledge,  observation,  and  experience. 
Such  an  instruction  has  been  approved  by  this  court.  Johrir 
son  V.  Boorman,  63  Wis.  268,  274,  275,  22  N.  W.  514.  Ju- 
ries are  frequently  and  properly  told  that  in  determining  the 
credibility  of  testimony  they  may  consider  the  appearances  of 
witnesses  on  the  stand,  the  manner  in  which  they  give  their 
testimony,  and  the  candor  or  lack  of  candor  with  which  it  is 
given.  So,  too,  it  has  been  held  proper  to  instruct  a  jury  in 
a  personal  injury  action  brought  by  a  minor  that  they  might 
consider  the  plaintiff  as  he  had  been  exhibited  before  them 
on  the  witness  stand,  in  determining  the  question  of  his  in- 
telligence and  capacity  to  apprehend  and  avoid  the  dangers 
incidental  to  his  employment.  Disotell  v.  Henry  Luiher 
Co.  90  Wis.  635,  64  N.  W,  425.  In  fact,  cases  in  this  court 
and  generally  elsewhere  are  to  the  effect  that  jurors  may  use 
common  knowledge  in  deciding  the  weight  that  is  to  be  ac- 
corded to  the  evidence  adduced. 

There  is  authority  for  the  proposition  that  the  knowledge 
which  a  juror  may  use  in  enabling  him  to  pass  upon  the  credi- 
bility of  testimony  must  be  knowledge  that  is  common  to  aU 
the  jurors,  and  an  obiter  expression  in  Northern  8.  Co.  v. 
Wangard,  123  Wis.  1,  100  K  W.  1066,  might  well  be  under- 
stood as  so  holding.  This  would  seem  to  be  a  narrow  rule 
if  not  an  unwise  one.  The  knowledge  which  men  acquire 
in  the  rugged  school  of  experience  is  a  valuable  asset  to  them 
when  they  are  called  upon  to  perform  jury  duty.  If  there  is 
a  conflict  in  evidence  pertaining  to  some  fact  upon  which  a 
farmer  has  acquired  knowledge  by  his  experience  which  is  not 
common  to  the  general  run  of  mankind,  but  which  enables 
h\Tn  to  decide  with  accuracy  who  is  telling  the  truth,  the  half 
dozen  farmers  who  may  be  on  a  jury  should  be  permitted  to 
use  that  knowledge  and  give  iheir  confreres  the  benefit  of  it. 
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The  other  jurors  are  not  bound  to  accept  the  statements  as 
conclusive,  but  may  give  them  such  weight  ajs  they  think  they 
are  entitled  to.  What  is  true  of  the  farmer  is  true  of  those 
following  other  vocations.  Usually  our  juries  are  cosmopoli- 
tan in  character^  being  made  up  of  the  farmer,  the  mechanic, 
the  business  man,  and  the  ordinary  laborer.  It  is  largely  be- 
cause juries  are  selected  from  all  the  walks  of  life  that  they 
ordinarily  make  such  desirable  triers  of  fact.  Some  jurors 
on  almost  every  panel  are  at  least  apt  to  have  some  knowledge 
that  is  not  common  to  all  the  jurors,  and  which  may  be  a  valu- 
able aid  in  separating  false  or  mistaken  testimony  from  that 
which  is  true.  Take  the  ordinary  case  of  an  accident  at  a 
street  crossing,  where  the  alleged  negligence  x^nsists  in  run- 
ning a  car  at  an  excessive  rate  of  speed,  and  some  witnesses 
swear  that  it  was  running  thirty  miles  an  hour,  while  others 
say  it  was  running  but  three  or  four  miles  an  hour,  and  the 
undisputed  evidence  is  that  the  car  was  stopped  within  ten 
feet  or  less  from  the  place  of  collision.  Many  jurors  who 
live  in  rural  districts  may  not  know  anything  about  the  dis- 
tance vdthin  which  a  car  may  be  stopped.  Other  jurors  may 
know  from  their  observation  and  experience  that  a  car  going 
at  the  rate  of  thirty  miles  an  hour  cannot  be  stopped  in  ten 
feet.  Must  they  divest  themselves  of  this  knowledge  because 
it  is  not  common  to  all  the  jurors?  We  do  not  think  so. 
Looking  at  the  question  from  a  practical  point  of  view,  they 
cannot  do  so,  and  there  is  little  use  in  building  up  a  theoreti- 
cal rule  of  law  that  will  not  and  in  fact  cannot  work  when  it 
is  put  to  practical  application.  There  is  a  greater  dearth  of 
authority  upon  the  point  than  one  would  expect  to  find.  The 
Massachusetts  court,  without  discussion  or  citation  of  au- 
thority, intimated,  if  it  did  not  decide,  in  Schmidt  v.  New 
York  Union  Mut.  F.  Ins.  Co.  1  Gray,  529,  that  a  juror  could 
use  his  personal  knowledge  of  some  particular  fact  in  weigh- 
ing evidence  only  when  the  fact  was  a  matter  of  conmion  ob- 
servation or  general  knowledge.     The  South  Carolina  court 
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holds  that  a  juror  who  has  knowledge  of  the  infamous  charac- 
ter of  a  witness  may  use  that  knowledge  in  passing  upon  the 
credibility  of  the  witness,  although  it  may  not  be  common  to 
all  the  jurors,  and  in  support  of  its  conclusion  says,  in  State  v. 
Jacob,  SO  S.C.lSl,  136: 

"While  it  is  undoubtedly  true  that  a  jury  is  not  at  liberty 
to  consider  any  fact  pertinent  to  the  issue  which  they  are 
called  upon  to  try,  unless  it  is  found  in  the  testimony  adduced, 
even  though  such  fact  may  be  known  to  some  one,  or  all,  of 
the  jury;  yet  this  rule  does  not,  and  cannot,  from  the  very 
nature  of  things,  forbid  a  juror,  in  weighing  the  credibility 
of  the  testimony,  from  taking  into  consideration  his  own 
knowledge  of  the  character  of  the  witness  delivering  such 
testimony.  The  credibility  of  testimony  is  a  question  ex- 
clusively for  the  jury,  and  we  do  not  see  how  it  is  possible  for 
a  juror  in  considering  that  question  to  exclude  from  his  mind 
his  own  knowledge  of  the  character  of  the  witnesses.  The 
question  is,  what  impression  does  the  testimony  make  upon 
the  minds  of  the  jurors,  and  that  impression  must  necessarily 
be  affected  by  their  own  knowledge  of  the  character  of  the 
witnesses  from  whom  such  testimony  proceeds.  We  suppose 
that  it  rarely,  if  ever,  happens  that  the  character  of  at  least 
some  of  the  witnesses  is  not  known  to  some  or  all  of  the  jurors, 
and  we  do  not  see  how  any  rule  of  law  can  prevent  such  knowl- 
edge from  having  its  weight.  If  a  fact  is  testified  to  by  a 
witness  whom  the  jurors  know  to  be  of  such  an  infamous  char- 
acter as  to  render  him  totally  unworthy  of  belief,  it  is  difficult 
to  understand  how  any  rule  of  law  can  compel  a  jury  to  be- 
lieve that  which  they  cannot  believe.  The  constitution  of 
the  human  mind  renders  such  a  rule  as  that  contended  for 
utterly  impracticable." 

To  the  same  effect  is  McKcdn  v.  Love,  2  Hill  (S.  C.)  506. 

The  form  of  instruction  that  appears  to  be  most  generally 
approved  is,  that  the  jury  in  examining  the  evidence  and  in 
determining  the  weight  to  be  given  to  it  may  use  such  general 
practical  knowledge  as  they  may  have  upon  the  subject. 
Willis  17.  Lance,  28  Oreg.  371,  43  Pac.  487;  Douglass  v. 
Trash,  77  Me.  35 ;  Johnson  v.  Hillstrom,  37  Minn.  122,  33 
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N.  W.  547;  Kitzinger  v.  Sanborn,  70  HL  146;  People  v. 
Zeiger,  6  Parker's  Crim.  Rep.  355 ;  1  Brickwood'e  Sackett  on 
Instructions,  §  410. 

This  rule  does  not  say,  and  we  think  it  does  not  mean|  that 
the  knowledge  must  be  common  to  all  the  jurors.  We  con- 
clude that  the  instruction,  rightly  understood,  was  not  er- 
roneous. Moreover,  we  do  not  think  that  the  instruction 
could  prejudice  the  jury  in  answering  the  questions  which 
were  answered  adversely  to  the  contention  of  the  plaintiff. 

By  the  Court — ^Judgment  aflSrmed. 


A.  B.  Whebleb  &  Son  Company,  Respondent,  vs.  Eden- 

HOFEB  and  husband.  Appellants. 

OctoJ>er  t5— November  H,  1911. 

Bales:  Warranty  of  furnace, 

A  warranty  that  a  combination  furnace  (one  in  which  either  coal 
or  wood  might  be  used  as  fuel)  would  properly  heat  the 
vendee's  house  in  the  coldest  weather,  was  not  a  warranty  that 
such  furnace  would  heat  the  house  in  the  coldest  weather 
when  wood  alone  was  used. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county :  A.  H.  Reid,  Circuit  Judge.     Affirmed. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Krevizer,  Bird,  Rosenberry  <&  OkonesJci,  and  for  the  re- 
spondent on  that  of  Brown,  Pradt  &  Oenrich  and  C.  T,  Edgar. 

m 

WiNSLOW,  C.  J.  This  is  an  action  to  foreclose  a  mechan- 
ic's lien  upon  defendants'  house  for  the  purchase  price  of  a 
furnace.  There  is  absolutely  no  dispute  as  to  the  facts,  and 
the  only  question  presented  is  whether  there  was  a  breach  of 
the  warranty  under  which  the  furnace  was  sold.  The  con- 
tract of  sale  was  oral.     The  furnace  was  what  is  called  a  com- 
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bination  furnace,  that  is,  one  in  which  either  coal  or  wood 
may  be  used  as  fuel,  and  it  was  warranted  to  properly  heat 
the  defendants'  house  in  the  coldest  weather.  As  matter  of 
fact,  it  would  not  properly  heat  the  house  in  the  coldest 
weather  when  fired  with  wood  only,  except  by  means  of  excess- 
ive firing  and  attention.  By  using  coal  or  coke  as  fuel  it 
will,  however,  heat  the  house  in  accordance  with  the  warranty. 

Under  these  circumstances,  was  there  any  breach  of  the 
warranty  ?  The  trial  court  decided  this  question  in  the  nega- 
tive, and  with  that  decision  this  court  agrees.  There  was  no 
express  undertaking  that  the  furnace  would  heat  the  house  in 
the  coldest  weather  when  wood  alone  was  used  as  fuel,  but 
only  that  it  would  properly  heat  the  house  at  that  time.  The 
fact  is  undisputed  that  it  will  do  so  when  the  proper  fuel  is 
used.  It  is  considered  that  it  was  the  duty  of  the  defendants 
to  use  that  fueh 

By  the  Court. — Judgment  affirmed. 


Cook  and  another,  Respondents,  vs.  Doun  Sows  and  Com- 

PANT,  Appellant. 

October  25 — Novemher  14,  1911. 

Negligence:  Fire  set  hy  traction  engine:  Insu^iency  of  spark  ar^ 
rester:  Pleading:  Variance:  Appeal:  Harmless  errors:  Evir 
dence:  Other  fires:  Questions  for  jury:  Opinion  evidence:  Duty 
of  operators  of  traction  engines:  Instructions  to  jury. 

• 

1.  In  an  action  for  the  negligent  destruction  of  plaintifTs  property 
by  fire  caused  by  sparks  emitted  from  a  traction  engine,  where 
the  complaint  charged  that  defendant's  negligence  consisted  in 
the  use  of  an  old  and  defective  spark  arrester  which  was  out 
of  repair,  the  admission  of  evidence  that  the  spark  arrester 
was  not  sufficient  in  point  of  design,  if  error,  was  not  a  preju- 
dicial error  for  which  the  Judgment  for  plaintlfC  should  be  re- 
versed, under  sec.  2669,  Stats.  (1898),  and  sec.  3072m  (Laws 
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of  1909,  ch.  192),  in  the  absence  of  any  showing  that  defend- 
ant was  surprised  or  misled. 

2.  The  spark  arrester  upon  a  traction  engine,  though  not  required 

to  prevent  absolutely  the  escape  of  all  sparks,  must  be  a  rea- 
sonably sufficient  device  for  that  purpose. 

3.  The  frequent  setting  of  fires  by  a  traction  engine  as  it  passed 

along  a  highway  is  evidence  of  insufficiency  or  improper  man- 
agement. 

4.  The  evidence  in  this  case — showing,  among  other  things,  that 

the  weather  was  very  dry,  that  there  was  much  highly  com- 
bustible material  along  the  highway  and  near  the  building 
burned,  that  the  roof  of  the  building  was  covered  with  dust  and 
chaff  from  recent  threshing,  that  a  high  wind  was  blowing  from 
the  highway  toward  the  building,  that  the  spark  arrester  on 
the  engine,  having  a  large  opening,  was  not  a  suitable  one  when 
wood  was  used  as  fuel,  as  at  the  time  in  question,  and  that  the 
engine  so  equipped  and  burning  wood  frequently  set  fires  by 
emission  of  sparks — ^warranted  findings  by  the  jury  that  the 
spark  arrester  was  insufficient  in  point  of  design  and  that  de- 
fendant failed  to  exercise  ordinary  care  in  providing  and  us- 
ing it. 
6.  Further  evidence  that  two  or  three  minutes  after  the  engine 
passed  on  the  highway  a  fire  was  discovered  on  the  roof  of  the 
building  in  a  position  indicating  that  it  started  from  a  spark 
dropped  there,  and  that  there  was  no  other  apparent  cause  for 
the  fire,  warranted  the  jury  in  finding  that  the  fire  was  set  by 
defendant's  engine  and  that  defendant's  failure  to  exercise  or- 
dinary care  was  the  proximate'  cause  of  plaintiff's  damage. 

6.  Opinion  evidence  may  be  given  on  the  very  point  the  jury  is  to 

decide,  in  cases  where  such  point  is  clearly  within  the  field  of 
expert  testimony  and  the  opinions  offered  are  based  upon  un- 
disputed facts  or  assumed  facts  warranted  by  the  record. 

7.  Testimony  comparing  wood  and  coal  as  to  the  sparks  emitted 

therefrom  was  competent  on  the  question  whether,  at  the  time 
and  under  the  existing  conditions,  it  was  negligence  to  use 
wood  in  the  engine  with  an  open  spark  arrester. 

8.  One  of  defendant's  witnesses  having  testified  on  cross-examina- 

tion that  all  spark  arresters  have  some  open  space,  it  was  not 
error  to  admit  evidence  offered  by  plaintiff  tending  to  rebut 
such  statement. 

9.  Evidence  that  other  fires  were  set  by  the  engine  in  question 

under  conditions  similar  to  those  existing  when  the  fire  in 
question  was  set,  was  competent  not  only  upon  the  question 
of  the  sufficiency  of  the  spark  arrester,  but  also  upon  the  issues 
as  to  whether  the  engine  set  this  fire  and  as  to  notice  of  the 
Insufficiency  of  the  spark  arrester. 
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10.  The  owner  and  operator  of  a  traction  engine  should  use  reason- 

able precaution  to  provide  an  engine  bo  constructed  and 
equipped  as  to  avoid  the  unnecessary  communication  of  fire  to 
premises  adjoining  the  road  on  which  it  travels. 

11.  An  instruction  to  the  Jury  that  the  owner  and  user  of  a  traction 

engine  "should  provide  the  best  and  most  apptoved  appliance 
known  to  him  and  in  general  practical  use"  for  the  prevention 
of  flrei  is  held,  though  erroneous  in  itself,  to  have  been  so  ef- 
fectually qualified  by  other  language  of  the  charge  that  the 
Jury  could  not  have  been  misled. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  James  O'I^eill,  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  the  de- 
struction of  plaintiff  Cook's  bam  and  other  property  by  fire, 
alleged  to  have  been  caused  by  the  emission  of  sparks  from  a 
traction  engine  while  being  operated  by  defendant  on  the 
highway  near  plaintiff's  premises.  [The  other  plaintiff  is  a 
fire  insurance  company  which  had  paid  $626.65  to  plaintiff 
Cook  in  settlement  of  his  claim  against  it  for  the  loss.]  At 
the  close  of  plaintiffs'  case  motion  for  nonsuit  was  denied, 
and  at  the  close  of  all  the  evidence  motion  to  direct  verdict  for 
defendant  was  denied. 

The  jury  returned  the  following  special  verdict : 

"(1)  Was  the  fire  which  burned  plaintiff's  bam  and  other 
property  caused  by  sparks  or  cinders  of  fire  emitted  from 
defendant's  traction  engine?    A.  Yes. 

"(2)  Was  said  traction  engine  properly  equipped  with  a 
spark  arrester  reasonably  suflBcient  to  prevent  the  escape  of 
sparks  and  cinders?    A.  No* 

"(3)  Did  the  defendant  fail  to  exercise  ordinary  care  in 
providing  and  using  the  spark  arrester  in  use  at  the  time 
plaintiff's  property  was  burned?     A.  Yes. 

"(4)  If  you  answer  question  number  3  TTes,'  then  was 
such  failure  to  exercise  ordinary  care  the  proximate  cause  of 
plaintiff's  damage?     A.  Yes. 

"(5)  What  was  the  value  of  plaintiff's  bam  and  shed  addi- 
tion at  the  time  it  was  burned?    A.  $657.75. 

^^(6)  What  was  the  value  of  plaintiff's  hay  at  the  time  it 
was  burned?    A.  $400. 
Vol.147  — 18 
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"(7)  What  was  the  value  of  the  remainder  of  plaintiffs 
property  that  was  burned  at  the  time  it  was  burned? 
A.  $150." 

The  usual  motions  after  verdict  were  made  and  denied  and 
judgment  entered  for  the  plaintiffs,  from  which  judgment 
this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  P.  A.  Williams,  at- 
torney, and  B.  B.  Ooggins,  of  counsel,  and  oral  argument  by 
Mr.  Ooggins. 

For  the  respondents  there  was  a  brief  by  Krevtzer,  Bird, 
Boseriberry  dk  OJconeski,  attorneys  for  Cook,  and  E.  C.  Pors, 
attorney  for  the  McMiUan  Orange  Mvival  Fire  Insurance 
Company. 

KsBWiN,  J.  It  is  argued  that  the  plaintiffs  failed  to  make 
out  a  case  against  the  defendant  and  therefore  judgment 
should  have  been  ordered  for  the  defendant.  It  is  strenu- 
ously insisted  by  the  learned  counsel  for  appellant  that  there 
is  a  fatal  variance  between  the  allegations  of  the  complaint 
and  the  evidence  adduced;  and  further  that  the  evidence  is 
not  sufficient  to  support  the  findings  of  the  jury. 

The  complaint  charges  that  on  the  27th  of  August,  1909, 
the  defendant  caused  to  be  run  on  the  highway  by  the  prem- 
ises in  question  a  load  of  cars  drawn  by  a  traction  engine 
which  did  not  have  upon  it  any  sufficient  or  proper  spark  ar- 
rester, but  instead  was  equipped  with  an  old,  defective  screen, 
full  of  large  holes,  which  had  been  from  time  to  time  par- 
tially but  inefficiently  and  ineffectually  repaired,  as  a  result 
of  which  the  engine  when  running  continually  emitted  large 
and  dangerous  sparks ;  that  there  was  not  upon  the  smoke  box 
any  sufficient  or  adequate  screen,  but  instead  a  temporary 
makeshift  screen  placed  there,  which  was  entirely  ineffectual 
to  prevent  large  quantities  of  coals,  cinders,  and  sparks  from 
escaping  therefrom.     Further  on  the  complaint  alleges: 

"On  said  27th  day  of  August,  1909,  the  said  engine,  while 
passing  the  plaintiff  Cook's  premises,  and  because  of  the  fail- 
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ure  to  properly  equip  the  same  with  spark  arrester  and  smoke- 
box  screen,  and  because  of  the  negligent  use  of  wood  at  said 
time  when  coal  could  as  well  have  been  used,  emitted  large 
quantities  of  sparks,  cinders,  and  coals  which  were  carried 
to  the  premises  of  this  plaintiff,  Cook,  thereby  setting  fire  to 
the  same  and  totally  consuming  all  of  the  property  above  de- 
scribed and  causing  to  the  plaintiff  damage  to  an  amount  ex- 
ceeding the  value  {hereof." 

The  complaint  also  alleges  that  'Hhe  defendant  could  at 
very  small  cost  have  placed  upon  said  engine  a  sufficient  spark 
arrester  and  screen  on  the  smoke  box,  which  would  have  prac- 
tically prevented  the  escape  of  sparks,  cinders,  and  coals 
therefrom,  but  the  defendant  negligently  and  carelessly  for 
a  long  time  prior  to  said  time  omitted  so  to  do."  There  is 
also  a  separate  allegation  to  the  effect  that  it  was  practicable 
to  have  operated  the  engine  by  burning  coal  instead  of  wood, 
which  would  have  greatly  decreased  the  danger  of  setting  fire 
along  the  road,  but  that  defendant  operated  the  engine  by 
burning  wood,  thereby  greatly  increasing  the  hazard  of  set- 
ting fire  to  adjoining  property. 

The  attack  made  upon  the  complaint  by  counsel  for  appel- 
lant is  that  it  charges  negligence  in  wear  and  failure  to  re- 
pair, and  in  burning  wood  instead  of  coal,  while  the  defect 
proved  was  negligence  in  design  of  the  arrester,  in  conse- 
quence of  which  the  arrester  as  constructed  had  a  large  open- 
ing at  the  top  through  which  the  sparks  escaped  and  there- 
fore was  not  a  safe  or  proper  arrester  when  wood  was  used  for 
fuel ;  that  it  was  not  sufficient  in  point  of  design.  The  evi- 
dence shows  that  the  arrester  was  in  perfect  shape  as  origi- 
nally constructed.  But  it  appears  that  it  was  constructed 
with  a  funnel  so  placed  inside  of  the  arrester  as  to  leave  an 
opening  above  the  funnel  so  that  sparks  in  ascending  could 
escape  from  the  arrester,  and  did  escape  when  wood  was  used 
for  fuel,  as  was  the  case  at  the  time  of  the  fire  in  question. 

The  court  below  held,  upon  objection  seasonably  made,  that 
the  complaint  was  sufficient  to  admit  evidence  to  the  effect 
that  the  spark  arrester  was  not  sufficient  in  point  of  design. 
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We  are  inclined  to  the  opinion  that  the  court  was  in  error  in 
its  ruling  in  this  regard,  but  we  cannot  say  that  the  defendant 
was  prejudiced  thereby.  While  the  complaint  did  not  charge 
insufficiency  in  point  of  original  construction  or  design,  it 
did  charge  negligence  in  using  a  spark  arrester  which 
emitted  sparks  through  openings  in  the  arrester.  The  ar- 
rester was  in  the  possession  of  the  defendant  and  its  condi- 
tion, obviously,  was  well  known  to  it.  And  it  must  have 
known  that  the  opening  which  allowed  the  sparks  to  escape 
was  not  made  by  wear,  hard  usage,  or  failure  to  repair,  but  by 
design  in  the  construction.  After  objection  to  the  evidence 
respecting  insufficiency  in  design  was  overruled  the  defendant 
proceeded  with  the  trial  to  verdict  without  making  any  show- 
ing of  surprise.  The  rule  is  well  settled  in  this  state  under 
our  statutes  and  the  decisions  of  this  court  that  such  error 
must  be  disregarded  unless  the  complaining  party  is  preju- 
diced by  it.  The  appellant  failed  below  and  fails  here  to 
show  that  he  was  misled  by  the  error. 

Sec.  2669,  Stats.  (1898),  provides  that  no  variance  be- 
tween the  allegations  in  a  pleading  and  the  proof  shall  be 
deemed  material  unless  it  shall  actually  mislead  the  adverse 
party  to  his  prejudice,  and  whenever  a  party  claims  that  he 
has  been  misled  that  fact  must  be  proved  to  the  satisfaction 
of  the  court,  and  in  what  respect  he  has  been  misled,  and 
thereupon  the  court  may  order  the  pleading  amended  upon 
such  terms  as  may  be  just.  Also  sec.  3072m,  Stats.  (Laws 
of  1909,  ch.  192),  provides,  among  other  things,  that  no  judg- 
ment shall  be  reversed,  set  aside,  or  new  trial  granted  in  any 
action  or  proceeding  on  the  ground  of  error  as  to  matter  of 
pleading  or  procedure,  unless  in  the  opinion  of  the  court  it 
shall  appear  that  the  error  complained  of  has  affected  the  sub- 
stantial rights  of  the  party  seeking  to  reverse  or  set  aside  the 
judgment  or  to  secure  a  new  trial.  We  cannot  say  that  the 
error  was  prejudicial  to  the  appellant  or  affected  his  substan- 
tial rights. 
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It  is  further  insisted  by  appellant  that  the  evidence  is  in- 
sufficient to  support  the  findings  of  the  jury  on  the  following 
points,  viz. :  that  the  spark  arrester  was  insufficient  in  point 
of  design ;  that  the  defendant  failed  to  exercise  ordinary  care 
in  providing  and  using  the  spark  arrester,  or  that  the  failure 
to  exercise  ordinary  care  was  the  proximate  cause  of  the  dam- 
age ;  that  the  defendant's  engine  set  the  bam  on  fire. 

We  are  unable  to  adopt  the  views  of  counsel  for  appellant 
that  the  findings  are  not  supported  by  the  evidence.  The 
spark  arrester  was  put  in  evidence  below  and  is  before  us  in 
this  court  It  shows  that  in  construction  a  large  opening  was 
left  between  the  screen  and  top  of  the  f unneL  There  is  abun- 
dance of  evidence  that  this  ei.gine,  so  equipped  and  burning 
wood,  was  usually  setting  fires  by  means  of  sparks  emitted, 
when  the  weather  was  very  dry.  Some  of  the  fires  were  set 
forty  or  fifty  feet  from  the  road  where  the  engine  traveled, — 
one  about  five  rods  and  one  from  160  to  200  feet  from  the 
road.  There  is  also  evidence  that  such  a  spark  arrester  with 
such  an  opening  as  the  one  in  suit  was  not  a  suitable  contriv- 
ance where  wood  was  used  for  fuel,  but  that  the  arrester 
should  be  screened  all  over.  There  is  also  evidence  that  the 
engine  was  made  for  use  of  either  wood  or  coal.  One  witness 
testified  that  the  spark  arrester  was  a  coal  arrester,  because  an 
opening  is  required  for  coal,  and  is  not  proper  for  wood. 

Counsel  argue  that  all  engines  emit  some  sparks.  This 
may  be  conceded.  But  the  spark  arrester  must  be  reasonably 
safe  and  capable  of  doing  what  a  good  and  sufficient  device 
would  be  capable  of  doing  under  such  circumstances,  and  so 
the  jury  were  required  to  find  whether  the  spark  arrester  was 
reasonably  sufficient  to  prevent  the  escape  of  sparks  and  cin- 
ders. The  frequency  of  fires  set  by  the  engine  as  it  passed 
along  the  highway  is  evidence  of  insufficiency  or  improper 
management.  Stacy  v.  M.,  L.  8.  i&  TT.  B.  Co.  85  Wis.  225, 
54  N.  W.  779. 

The  evidence  is  also  ample  to  support  the  finding  that  the 
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defendant  failed  to  exercise  ordinary  care  in  providing  and 
using  the  spark  arrester  in  use  at  the  time  plaintiff's  prop- 
erty was  burned.  The  weather  was  very  dry  and  a  great 
abundance  of  highly  combustible  material  along  the  highway 
and  in  the  adjoining  field. 

The  roof  of  the  burned  bam  before  the  fire  was  covered 
with  dust  and  chaff  accumulated  there  by  the  threshing  which 
was  done  only  about  a  day  before  the  fire.  There  was  a  high 
wind  blowing  towards  the  bam  from  the  highway  where  the 
engine  was  traveling.  The  jury  under  the  evidence  were  en- 
titled to  consider  whether  the  engine  was  designed  for  wood 
and  all  the  other  evidence  in  the  case  and  were  justified  in 
answering  the  question  as  they  did.  Martin  v*  Bishop,  59 
Wis.  417,  18  N.  W.  337 ;  Kellogg  v.  C.  <6  N.  W.  B.  Co.  26 
Wis.  223 ;  Bead  v.  Morse,  34  Wis.  315 ;  Chicago  dk  A.  B.  Co. 
V.  QiuUntance,  68  HI.  389 ;  Olanz  v.  C,  M.  d  8t.  P.  B.  Co. 
119  Iowa,  611,  93  N.  W.  575. 

The  evidence  is  also  sufficient  to  support  the  finding  that 
the  engine  set  the  fire  which  destroyed  the  property  of  the 
plaintiff.  The  bam  was,  according  to  some  evidence,  about 
187  feet  from  the  highway.  About  two  or  three  minutes 
after  the  engine  passed  a  fire  was  discovered  on  the  roof  of 
the  bam.  There  was  no  other  fire  about,  or  apparent  cause 
for  the  fire  on  the  bam.  There  was  a  strong  wind  towards 
the  bam  from  the  point  where  the  engine  passed.  The  posi- 
tion of  the  fire  on  the  roof  when  it  first  started  would  indicate 
that  it  started  from  a  spark  dropped  there.  All  the  circum- 
stances disclosed  by  the  evidence  tended  strongly  to  show  that 
the  fire  was  set  by  the  defendant's  engine,  and  the  jury  were 
well  warranted  in  drawing  such  inference.  Theresa  Village 
Mut.  F.  Ins.  Co.  V.  Wis.  Cent.  B.  Co.  144  Wis.  321,  128  N. 
W.  103.  In  Abbot  v.  Gore,  74  Wis.  509,  43  N.  W.  365,  this 
court  said:  "The  fact  that  the  engine  passed  shortly  before 
the  fire  was  discovered  is  some  evidence  tending  to  show  that 
the  engine  did  set  the  fire,  notwithstanding  it  was  in  good 
order  and  properly  managed." 
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Nor  have  we  any  doubt  but  that  the  jury  were  entitled  to 
£nd  that  the  failure  on  the  part  of  the  defendant  to  exercise 
ordinary  care  was  the  proximate  cause  of  the  plaintifiPs  dam- 
age. 

Error  is  also  assigned  upon  the  admission  of  evidence. 
The  evidence  respecting  the  suflSciency  of  the  arrester  in  de- 
sign has  already  been  considered. 

It  is  also  insisted  that  error  Was  committed  in  permitting 
witnesses  to  express  the  opinion  that  the  spark  arrester  was 
insufficient  when  hardwood  slabs  and  edgings  were  used  for 
fuel,  and  that  the  engine  threw  more  sparks  than  it  should. 
Objection  was  made  to  this  evidence  on  the  grounds  (1)  that 
no  foundation  was  laid  for  it  in  the  complaint;  (2)  that  the 
witnesses  were  not  competent;  and  (3)  that  the  question  was 
for  the  jury.  As  to  the  first  point  sufficient  has  been  said 
heretofore  under  the  head  of  variance  between  the  pleadings 
And  the  proof.  We  think  the  evidence  was  ample  to  qualify 
the  witnesses  to  testify  as  experts  as  against  objection  to  their 
<K)mpetency,  if  such  objection  had  been  made.  Eespecting 
the  objection  to  the  evidence  that  the  engine  ''threw  more 
sparks  than  it  should,"  the  witness  did  not  answer  in  that 
form,  but  merely  said  in  answer  to  the  question,  "Why,  she 
threw  sparks.'^  This  answer  of  the  witness  did  not  cover  an 
issue  submitted  to  the  jury  by  the  special  verdict.  But  opin- 
ion evidence  may  be  given  on  the  very  point  the  jury  is  to  de- 
cide when  confined  to  cases  where  such  point  is  clearly  within 
the  field  of  expert  evidence  and  the  opinions  offered  are  based 
on  undisputed  facts,  or  assumed  facts  warranted  by  the  rec- 
ord. Maitland  v.  Gilbert  P.  Co.  97  Wis.  476,  72  N.  W. 
1124;  Hamann  v.  Milwaukee  B.  Co.  127  Wis.  550,  106  N. 
W.  1081 ;  Innes  V.Milwaukee,  103  Wis.  582,  79  N.  W.  783. 

It  is  insisted  that  error  prejudicial  was  committed  in  al- 
lowing comparison  between  wood  and  coal  as  to  sparks  emit- 
ted. This  evidence  was  competent  on  the  point  as  to  whether 
at  the  time  and  under  the  conditions  disclosed  by  the  evidence 
it  was  exercise  of  ordinary  care  to  use  wood  in  the  engine 
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with  an  open  spark  arrester.  One  of  defendant's  witnesses 
on  cross-examination  testified  that  all  spark  arresters  have 
some  open  space.  It  is  claimed  that  it  was  error  to  admit 
evidence  offered  by  plaintiff  tending  to  rebnt  this.  We  find 
no  prejudicial  error  in  this  regard.  It  is  also  claimed  that 
evidence  of  fires  on  return  trips  when  the  engine  was  not 
loaded  was  error,  and  Menominee  River  S.  <S  D.  Co.  v.  M.  <£ 
N.  R.  Co.  91  Wis.  447,  65  N.' W.  176,  is  relied  upon.  But  in 
that  case  the  ruling  was  that  evidence  of  fires  several  months 
earlier  by  the  same  engine  was  incompetent  when,  after  them 
and  before  the  fire  in  question,  the  engine  had  been  thor- 
oughly overhauled  and  put  in  proper  condition.  In  the  case 
at  bar  there  is  evidence  of  emission  of  sparks  and  fire  on  re- 
turn trips  and  when  the  engine  was  not  loaded  and  under  con- 
ditions similar  to  those  existing  when  the  fire  in  question  was 
set 

Error  is  assigned  upon  the  charge  and  in  refusal  to  charge  as 
requested.  Under  exceptions,  designated  as  exceptions  2  to  6, 
referring  to  question  2  of  the  verdict,  the  court  instructed  in 
respect  to  the  care  imposed  by  law  upon  one  using  a  traction 
engine.  Under  the  foregoing  head  the  following  part  of  the 
charge  is  excepted  to :  "As  a  general  rule  it  may  be  said  that 
the  owner  and  operator  of  a  traction  engine  should  use  rea- 
sonable precaution  to  provide  engines  so  constructed  and 
equipped  as  to  avoid  the  unnecessary  communication  of  fire 
to  premises  adjoining  the  road  on  which  it  travels."  We  dis- 
cover no  error  in  the  foregoing. 

Perhaps  the  most  objectionable  part  of  the  charge  under 
this  head  is  covered  by  exception  5,  which  reads : 

"Such  owner  and  user  of  a  traction  engine  should  provide 
the  best  and  most  approved  appliance  known  to  him  and  in 
general  practical  use  and  which  under  the  circumstances  it  is 
reasonable  to  require  the  owner  of  such  engine  to  adopt." 

In  so  far  as  this  instruction  states  that  the  owner  and  user 
"should  provide  the  best  and  most  approved  appliance  known 
to  him,"  it  is  objectionable  and  erroneous  as  requiring  too 
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high  a  degree  of  care.  But  the  latter  part  of  the  instruction 
qualifies  the  former  and  required  the  defendant  to  provide 
only  such  engine  as  is  "in  general  practical  use  and  which 
under  the  circumstances  it  is  reasonable  to  require  the  owner 
of  such  engine  to  adopt/'  The  court  further  qualified  this 
instruction  by  stating : 

"This  rule  does  not  mean,  however,  that  the  owner  of  the 
engine  is  bound  to  adopt  any  particular  kind  of  an  appliance 
for  the  prevention  of  fire,  and  if  the  kind  it  has  adopted  has 
been  approved  and  in  general  use,  it  is  not  guilty  of  negli- 
gence for  failing  to  adopt  appliances  of  a  different  kind." 

We  think  the  objectionable  words  were  so  effectually  quali- 
fied in  the  charge  that  the  jury  could  not  have  been  misled  by 
them,  and  therefore  no  prejudicial  error  was  committed. 
Read  v.  Morse,  34  Wis.  315 ;  8p<mlding  v.  C.  &  N.  W.  B.  Co. 
30  Wis.  110. 

Exception  is  taken  to  portions  of  the  charge  respecting  the 
emission  of  sparks  under  certain  conditions  and  the  presump- 
tion arising  therefrom,  and  whether  the  engine  was  equipped 
with  a  spark  arrester  reasonably  sufficient  to  prevent  the  es- 
cape of  sparks  and  cinders.  In  this  connection  the  court 
charged  the  jury : 

"It  is  proper  for  the  court  to  further  instruct  you  that  the 
evidence  shows,  and  the  law  recognizes  the  fact,  that  all  loco- 
motives and  traction  engines  are  liable  to  throw  out  sparks 
which  will  set  fire  in  a  dry  time.  It  is  a  truth  tested  by  com- 
mon experience,  that  by  no  means,  which  the  ingenuity  or 
cunning  of  man  has  yet  been  able  to  devise  or  discover,  can 
the  escape  of  sparks  and  coals  of  fire  be  entirely  prevented. 
So,  the  jury  will  not  decide  that  this  spark  arrester  is  insuffi- 
cient merely  because  sparks  and  cinders  escaped  and  set 
fires." 

Error  is  assigned  on  refusal  to  give  the  following  instruc- 
tion: 

"I  instruct  you,  gentlemen  of  the  jury,  that  the  evidence 
of  other  and  former  fires  set  by  the  engine  in  question,  if  you 
should  find  that  such  fires  were  by  it  so  set,  was  received 
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solely  as  bearing  upon  the  condition  and  reasonable  suffi- 
ciency of  the  engine  at  the  time  of  the  occurrence  of  such  fires 
and  at  the  time  of  the  Cooh  fire,  and  cannot  by  you  be  consid- 
ered as  evidence  that  said  engine  in  fact  set  the  Cooh  fire." 

This  request  was  properly  refused.  The  evidence  in  the 
record  was  not  received  solely  on  the  issue  of  condition  of  the 
engine,  but  was  received  generally,  and  had  a  bearing  on  the 
issues  as  to  whether  the  engine  set  the  fire  in  question  and 
notice  as  to  the  sufficiency  of  the  spark  arrester.  1  Wigmore, 
Ev.  §  4:62;  Spavlding  v.  C.  &  N.  W.  B.  Co.  30  Wis.  110; 
Brusberg  v.  M.,  L.  8.  &  W.  B.  Co.  65  Wis.  106,  12  N.  W. 
416. 

We  find  no  reversible  error  in  the  record* 

By  the  Court. — The  judgment  is  affirmed. 


EiSENTBAXTT,  Administratrix,  Respondent,  vs.  Cobneltus 

and  another.  Appellants. 

October  25— November  14, 1911. 

Appeal:  Revereal:  Duty  of  plaintiff  as  to  new  triai:  DismlBeal  of  ac- 
tion. 

1.  Where  a  judgment  In  plaintiffs  favor  was  reversed  and  the 

cause  remanded  with  directions  to  bring  In  other  parties,  frame 
Issues,  and  reopen  the  case  for  the  reception  of  further  evi- 
dence and  the  making  of  findings,  and  plaintiff  failed  to  bring 
the  cause  to  trial  or  to  obtain  a  continuance  within  one  year 
after  such  reversal,  the  action  was  properly  dismissed  under 
sec.  3072,  Stats.  (Supp.  1906:  Laws  of  1905,  ch.  865),  although 
plaintiff  did,  within  the  year,  file  a  petition  to  amend  the  com- 
plaint and  bring  in  the  additional  parties. 

2.  A  continuance  for  cause  might  have  been  applied  for  before  the 

case  was  noticed  for  trial. 

Appeal  from  a  judgment  of  the  circuit  court  for  Olark 
county :  A.  H.  Reid,  Judge.    Affirmed. 
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For  the  appellants  there  was  a  brief  by  F.  E.  Withrow,  at- 
torney, and  Bvnge  &  Bosshard  and  Arthur  A.  Mueller,  of 
counsel,  and  oral  argument  by  Oeo.  W.  Bunge. 

For  the  respondent  there  was  a  brief  by  Sturdevant  <£  Farr, 
and  oral  argument  by  L.  M,  Sturdevant, 

TiMxiN,  J.  On  February  18,  1908,  this  court  reversed  a 
judgment  in  favor  of  the  plaintiff  in  this  case,  and  remanded 
the  same  with  directions  that  the  court  proceed  to  bring  in 
all  the  parties  necessary  to  a  complete  determination  or  settle- 
ment of  the  questions  involved,  frame  issues,  and  reopen  the 
case  for  the  reception  of  such  other  material  evidence  as 
might  be  produced  and  which  was  not  introduced  at  the  for- 
mer trial,  and  thereafter  to  make  its  findings  of  fact.  Eisenr 
troAjd  V.  Cornelius,  134  Wis.  632,  115  N.  W,  142.  The  case 
remained  in  the  files  of  this  court  until  February  13,  1909, 
when  it  was  remanded  to  the  circuit  court  for  Clark  county. 
Notice  of  remittitur  was  served  February  13,  1909.  On 
February  16,  1909,  plaintiff  filed  a  petition  in  the  circuit 
court  to  amend  the  summons  and  complaint  and  bring  in  ad- 
ditional parties  as  directed  by  this  court,  and  the  court  made 
an  order  to  show  cause  thereon  returnable  March  8,  1909. 
The  defendants  thereupon  petitioned  the  circuit  court  to  dis- 
miss the  cause  for  the  reason  that  the  action  had  not  been  con- 
tinued for  cause  or  brought  to  trial  within  one  year  after  its 
reversal  as  provided  by  sec  3072,  Stats.  (1898).  That  stat- 
ute as  amended  by  ch.  365,  Laws  of  1905,  provides  as  fol- 
lows: 

"In  every  case  in  error  or  on  appeal  in  which  the  supreme 
court  shall  order  a  new  trial  or  further  proceedings  in  the 
court  below,  the  record  shall  be  transmitted  to  such  court  and 
proceedings  had  thereon  within  one  year  from  the  date  of 
Buch  order  in  the  supreme  court,  or  in  default  thereof  the 
action  shall  be  dismissed,  unless,  upon  good  cause  shown,  the 
court  shall  otherwise  order.  It  shall  be  the  duty  of  the  losing 
party  in  any  action  or  proceeding  when  a  judgment  or  order 


284        SUPREME  COURT  OF  WISCONSIN.      [Nov. 

Eisentraut  t.  CornelioB,  147  Wis.  282. 

in  his  favor  in  the  court  below  is  reversed  by  the  supreme 
court  on  the  appeal  of  the  opposing  party  to  pay  the  clerk's 
fees  on  such  reversal,  procure  the  record  in  said  cause  to  be 
remitted  to  the  trial  court  and  bring  the  cause  to  trial  within 
one  year  after  such  reversal,  unless  the  same  be  continued  for 
cause,  and  if  he  fail  so  to  do,  his  action  shall  be  dismissed.'' 

The  first  sentence  seems  to  impose  the  duty  of  procuring 
the  transmission  to  the  court  below  on  the  plaintiff,  because 
the  result  of  failure  is  that  the  action  shall  be  dismissed  un- 
less, etc.  The  second  sentence  appears  to  impose  this  duty  on 
the  losing  party,  who  may  or  may  not  be  the  plaintiff,  and  for 
failure  ^^his  action  shall  be  dismissed/' 

In  the  instant  case,  however,  the  plaintiff  and  the  losing 
party  are  the  same.  The  original  judgment  in  her  favor  was 
reversed  by  the  supreme  court  on  the  appeal  of  the  opposing 
party,  and  the  same  seems  to  be  within  the  letter  of  the 
statute.  That  the  appellant  made  a  belated  attempt  to  bring 
in  new  parties  as  required  cannot  avail  her  in  the  face  of  this 
statute,  which  requires  either  that  there  be  a  continuance  for 
cause  or  that  the  action  be  brought  to  trial,  and  in  default  of 
both  that  the  action  be  dismissed.  The  statute  is  quite  dras- 
tic, but  so  long  as  the  legislature  acting  within  its  power  sees 
fit  to  impose  such  laws  it  is  our  duty  to  obey  and  enforce 
them.  State  ex  rel.  Mitchell  v.  Johnson,  105  Wis.  90,  80  N. 
W.  1104;  Miami  Co.  Nat.  Bank  v.  Goldberg,  126  Wis.  432, 
105  N.  W.  816 ;  Sutton  v.  C,  St.  P.,  M.  <&  0.  R.  Co.  114  Wis. 
647,  91  N.  W.  121. 

The  appellant  suggests  that  the  cause  could  not  be  noticed 
for  trial  before  the  additional  parties  were  brought  in  and 
could  not  be  continued  for  cause  until  after  it  was  noticed  for 
trial.  We  consider  these  difiiculties  imaginary.  There  is 
no  such  obstacle  in  the  way  of  an  application  for  a  continu- 
ance. Sutton  V.  Wegner,  72  Wis.  294,  39  N.  W.  775 ;  Blair 
V.  Gary,  9  Wis.  543. 

By  the  Court. — ^Judgment  affirmed. 
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Samulski,  Respondent,  vs.  Menasha  Paper  Company,  Ap- 
pellant. 

October  26 — Novemher  H,  1911, 

Trial:  QuestionB  for  jury:  Appeal:  Review:  Harmless  errors:  Evi- 
dence: Weight:  Physical  facts:  Verdict  not  to  he  founded  on 
conjecture:  Master  and  servant:  Injury  from  defective  machin- 
ery: Contributory  negligence. 

A  shaft  six  feet  or  so  long  was  located  about  two  and  one-half 
feet  from  the  floor.  A  14-lnch  x  7-inch  tight  and  a  companion 
loose  pulley  were  thereon  near  one  cttd  and  a  4-foot  500-pound 
iron  disk  on  the  other,  having  on  the  out  face  knives  fastened 
thereto  by  bolts  projecting  through  about  2-inch  shoulders  on 
the  back  and  there  held  by  burrs.  Other  2-inch  fan-shaped 
projections  were  on  the  back.  The  disk,  at  the  back,  was  cased 
six  inches  therefrom  and  around  the  rim  a  hand  hole  being 
therein  for  use  in  removing  knives  as  necessary.  The  whole 
weighed  some  SOO  pounds.  At  speed,  it  turned  700  times  per 
minute  by  a  30-foot  x  6-inch  belt  from  a  line  shaft  below.  The 
be^lt  was  kept  on  the  loose  pulley,  as  desired,  by  a  stick  placed 
€lose  under  and  near  the  opening  between  the  pulleys,  resting 
on  the  belt  box  between  two  nails  driven  therein  on  the  up 
side  of  the  belt  at  one  end  and  against  one  nail  driven  therein 
oin  the  opposite  side  of  the  box  and  down  side  of  the  belt  toward 
the  tight  pulley,  and  the  belt  being  shifted  to  the  loose  pulley, 
the  shaft  would  turn  some  five  minutes  preventing  for  then  re- 
moval of  the  knives.  The  stick  being  in  position,  as  on  the 
particular  occasion,  the  belt  would  not  shift.  PlaintifF,  the 
operator,  had  a  hand  and  arm  injured  while  attempting  to 
loosen  the  burrs.  The  disk  continued  to  move  for  a  time,  then 
stopped  and  remained  so,  all  things  being  in  proper  position. 
Some  three  minutes  were  accounted  for  between  plaintiff's 
shifting  of  the  belt  and  the  injury.  He  said  the  disk  stopped 
theretofore  and  thereat  suddenly  started.  It  had  never  before 
done  80  under  the  particular  circumstances  though  plaintiff 
thought  it  could.  The  court  approved  a  Jury  finding  that  a 
loose  belt  and  inefficient  prevention  of  automatic  shifting 
caused  the  injury.  Plaintiff  took  Judgment,  the  court  refusing 
Judgment  for  defendant  notwithstanding  the  verdict  A  pic- 
torial representation  of  the  machine  will  be  found  facing  page 
285. 
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Held,  that  the  following  legal  principlea  i^iply: 

1.  If  there  is  fair  room  on  the  evidence  for  diverse  oondn- 
sions  as  to  the  ultimate  fact  in  a  legal  action,  which  is  right 
is  for  the  jury,  and  reasonable  doubts  as  to  whether  the  case 
is  within  the  province  of  the  court  or  that  of  the  jury  should 
be  resolved  in  favor  of  the  latter. 

2.  Under  the  foregoing,  the  decision  of  the  trial  court 
should  not  be  overruled  except  upon  its  appearing  by  the  record 
to  be  manifestly  wrong. 

8.  The  testimony  of  a  witness  or  finding  of  a  Jury,  contrary 
to  manifest  physical  situations,  common  knowledge,  or  con- 
ceded f^ts,  is  efficiently  impeached  thereby. 

4.  A  physical  fact,  existent  as  matter  of  common  knowledge 
or  established  by  evidence  beyond  room  for  f^r  controversy, 
cannot  be  overcome  by  human  testimony,  opinion,  or  theoris- 
ing. 

6.  The  verdict  of  a  jury  to  be  warranted,  must  be  grounded 
on  reasonable  certainty  as  to  probabilities  arising  from  Mr 
consideration  of  the  evidence,  not  on  conjecture  or  guessing,  or 
possibilities. 

6.  The  party  on  whom  the  burden  of  proof  rests  not  being 
able  by  evidence  to  remove  the  case  from  the  field  of  conjecture 
into  that  of  probability,  with  greater  certainty  than  to  leave 
one  to  choose  between  equally  strong  conflicting  probabilities^ 
no  jury  question  is  raised. 

7.  Stability  of  trial  determinations  is  of  such  importance, 
reasonable  doubts  should  be  resolved  in  favor  thereof,  technical 
defects  be  ignored,  and  errors  however  numerous  or  plain  or 
inexcusable,  passed  as  inconsequential  unless,  manifestly,  had 
they  not  occurred,  the  result  might  probably  have  been  ma- 
terially more  favorable  to  the  party  complaining. 

8.  If  facts  appear  within  the  above  rule  rendering  evidence 
from  the  mouths  of  witnesses  to  the  contrary  incredible,  the- 
orizing upon  such  evidence  is  mere  conjecturing,  not  to  be  in- 
dulged in  by  trial  courts  even  by  their  burdening  the  jury  In 
respect  to  the  matter. 

9.  In  the  circumstances  stated,  a  case  dependable  upon  con- 
clusions inconsistent  with  verities,  should  be  taken  from  the 
jury  on  motion  and  a  verdict  resulting  contrary  to  such  veri- 
ties set  aside  and  the  case  dismissed  on  request  therefor. 

10.  On  the  facts  fully  established  as  indicated  above  in  the 
light  of  the  stated  legal  principles  there  was  no  legitimate  basis 
for  the  vital  findings  in  favor  of  the  plaintiff  and  the  verdict 
should  have  been  corrected  accordingly  and  Judgment  rendered 
thereon  for  the  defendant. 

[Syllabus  by  Maashall,  J.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Rusk 
county:  James  Wickham,  Circuit  Judge.     Reversed. 

Action  to  recover  for  a  personal  injury.  The  pleadings 
were  as  indicated  by  the  following  which  the  evidence  estab- 
lished, or  tended  to : 

Plaintiff,  a  man  about  twenty-seven  years  of  a^  of  average 
intelligence  and  experience,  while  in  the  employ  of  defendant 
operating  a  machine,  called  a  barker,  was  severely  injured  in 
his  left  hand  and  arm.  The  general  nature  of  the  machine 
was  this :  A  heavy  iron  disk-shaped  wheel,  about  four  feet  in 
diameter,  carried  at  the  end  of  a  shaft,  there  being  on  the 
outer  and  exposed  face  four  knives  about  eight  inches  long, 
fixed  thereto  and  set  out  sufficiently  to  engage  and  plane  off 
bark  from  blocks  of  wood  when  pressed  against  them  for  that 
purpose,  which  disk  turned,  when  at  full  speed,  700  or  more 
revolutions  per  minute.  Knives,  from  time  to  time,  were  re- 
quired to  be  removed  and  sharpened.  A  cover  over  the  back 
of  the  disk  and  some  five  inches  therefrom  forming  a  casing 
extending  around  but  clear  of  the  rim  of  the  disk.  An  open- 
ing in  the  back  of  the  cover  sufficiently  large  to  enable  a  per- 
son to  insert  his  hand  through  and,  with  a  wrench,  turn  off 
the  burrs  from  the  bolts  holding  the  knives  in  place.  Pro- 
jections on  the  back  side  of  the  disk,  standing  out  three  to 
four  inches,  rendered  it  exceedingly  dangerous  to  so  insert  a 
hand  for  loosening  the  burrs  without  the  disk  being  at  rest. 
A  shaft  stationed  some  two  and  one-half  feet  from  the  floor. 
A  tight  and  companion  loose  pulley  seven  inches  on  the  face 
and  about  fourteen  inches  in  diameter — ^by  means  of  which 
and  their  connections  the  disk  was  operated, — ^located  on  the 
shaft  three  feet  or  so  from  the  back  of  the  disk,  such  pulleys 
being  far  enough  apart  to  clear  each  other  and  the  tight  one 
being  nearest  the  disk.  A  drive  belt  some  thirty  feet  long, 
six  inches  wide,  of  heavy  leather,  reaching  the  pulleys  from 
the  main  drive  shaft  below  the  floor. 

The  disk,  weighing  some  500  pounds,  in  use,  revolved  with 
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Buch  velocity  and  force  that,  if,  when  at  full  speed,  the  belt 
was  moved  to  the  loose  pulley  it  would  continue  to  turn  for 
some  time.  Upon  moving  the  belt  from  the  tight  to  the  loose 
pulley  to  stop  the  machine,  a  piece  of  wood  in  the  form  of  an 
ordinary  broomstick,  was  laid  on  the  boxing  of  the  pulleys, 
which  extended  from  the  floor  belt  opening  to  within  an  inch, 
more  or  less,  of  the  pulleys,  and  just  under  the  clearance  be- 
tween them  with  the  end  on  the  up  or  slack  side  of  the  belt 
between  two  large  nails,  driven  into  the  edge  of  the  box  far 
enough  apart  to  receive  it  below  the  heads,  they  being  bent  in 
to  prevent  it  from  raising,  materially,  or  rolling,  and  with  the 
other  end  resting  against  a  nail  driven  into  the  edge  of  the 
box  on  the  opposite  side,  and  on  the  side  of  the  stick  toward 
the  tight  pulley.  The  stick  so  placed,  with  the  nails  in  posi- 
tion to  retain  it  and  properly  performing  their  office,  and  the 
belt  on  the  loose  pulley,  efficiently  prevented  such  belt  from 
engaging  the  tight  pulley  and  giving  motion  thereto.  In 
case  of  the  nails,  particularly  either  or  both  on  the  side  of  the 
stick  toward  the  tight  pulley,  being  bent  over  in  such  direc- 
tion, the  stick  could  roll  somewhat  and  raise  up  a  little,  per- 
mitting the  belt  to  creep  toward  the  tight  pulley,  and  possibly 
reach  or  engage  it  slightly.  The  stick  could  not  raise  up 
much  as  it  only  slightly  cleared  the  pulleys. 

Plaintiff,  on  the  occasion  in  question,  imderstood  the  mech- 
anism of  the  machine,  the  use  of  the  stick,  as  aforesaid,  to 
prevent  the  drive  belt  from  unexpectedly  starting  the  disk  to 
revolve,  and  danger  of  attempting  to  remove  the  knives  while 
the  disk  was  in  motion.  The  nails  on  the  up  side  of  the  belt 
were  bent  over  a  little  towards  the  drive  pulley  and  spread 
sufficiently  at  the  top  to  permit  of  the  stick  rolling  or  raising 
up  a  little.  It  could  not  raise  to  the  top  of  the  nails  by  rea- 
son of  the  interference  aforesaid.  Plaintiff  had  operated  the 
machine  for  a  considerable  time  and  taken  off  the  knives,  as 
required.  He  knew  tlie  danger  of  starting  to  do  it  while  the 
disk  was  in  motion*     On  the  particular  occasion  he  placed 
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the  belt  on  the  loose  pulley,  as  usual,  and  put  the  broomstick 
in  place.  He  testified  that  after  the  disk  stopped  revolving 
he  inserted  his  hand,  holding  the  wreiich,  through  the  opening 
to  loosen  the  knife  bolt  In  such  circumstances  there  had 
never  been  an  unexpected  starting  of  the  disk  to  revolve  either 
in  his  experience  or  that  of  any  other  person.  As  he  was  in 
the  act  of  loosening  a  burr  the  disk  suddenly  started,  catching 
his  hand  and  causing  the  severe  injury  complained  of.  The 
belt  was  somewhat  loose,  as  was  claimed,  allowing  it  to  raise 
a  little,  intermittently,  and  move  a  little  from  side  to  side  on 
the  pulley.  It  touched  the  stick  on  the  downward  side  of 
the  belt  but  not  on  the  upward  side.  Immediately  after  the 
accident  the  stick  was  found  in  place,  the  belt  on  the  loose 
pulley  and  the  disk  still  moving.  Two  or  three  minutes 
thereafter  it  came  to  a  rest  without  any  change  in  the  belt  or 
stick.  Plaintiff,  as  he  testified,  just  before  he  proceeded  to 
loosen  the  knife  bolts,  complained  to  the  foreman  about  the 
belt  being  too  loose,  was  requested  to  proceed,  and  given  assur- 
ance that  the  belt  would  be  fixed. 

The  cause  was  submitted  to  the  jury,  resulting  in  these 
findings  in  addition  to  those  relating  to  the  injury  and  the 
amount  of  damages:  The  belt  was  running  on  both  pulleys 
when  plaintiff  was  injured.  The  stick  used  to  prevent  the 
belt  from  slipping  from  the  loose  to  the  tight  pulley  was  in 
its  usual  position  between  the  nails  when  plaintiff  was  in- 
jured. The  belt  was  defectively  loose.  Defendant  failed  to 
exercise  ordinary  care  in  respect  thereto  and  the  arrange- 
ment to  prevent  the  belt  from  automatically  slipping  from  the 
loose  pulley  so  as  to  start  the  other.  Such  fault  was  the 
proximate  cause  of  plaintiff's  injury.  Prior  to  the  injury 
plaintiff  notified  the  foreman  that  the  belt  was  defective  and 
requested  him  to  repair  it.  The  foreman  promised  to  do  so. 
Plaintiff  continued  to  work  relying  thereon.  He  did  not  re- 
main a  longer  time  than  was  necessary  to  enable  defendant, 
acting  reasonably,  to  make  the  repairs.  Plaintiff  was  free 
Vol.  147  — 19 
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from  contributorj  fault  The  disk  had  stopped  moving  hy 
its  own  momentum  before  plaintiff  was  injured.  He  did  not 
assume  the  risk  of  the  disk  unexpectedly  starting  by  reason 
of  the  belt  slipping  from  the  loose  to  the  tight  pulley. 

Damages  were  fixed  by  the  jury  at  $6,000,  and  judgment 
was  rendered  on  the  verdict  in  plaintiff's  favor ;  numerous  ex- 
ceptions being  saved  in  def^idant's  behalf  for  a  review  by 
this  court,  including  an  exception  to  a  refusal  of  judgment  in 
the  latter's  favor  notwithstanding  the  verdict,  and  refusal  to 
correct  the  verdict  so  as  to  find  in  harmony  therewith. 

For  the  appellant  there  was  a  brief  by  Doe  <6  BaWiom,  and 
oral  argument  by  J.  B.  Doe. 

For  the  respondent  there  was  a  brief  by  Thomas  &  Carow, 
attorneys,  and  Stiles  &  Devaney,  of  coimsel,  and  oral  argu- 
ment by  J.  W.  Carow. 

Mabshau-,  J.  Only  familiar  l^gal  principles  are  in- 
volved in  this  appeal. 

The  case  has  been  studied  and  a  conclusion  reached  with 
full  appreciation,  it  is  thought,  of  the  rule  that  if ,  in  a  legal 
action,  there  is  fair  room  as  to  a  matter  of  fact  for  a  conclu- 
sion on  the  evidence  either  way,  which  is  correct  is  a  jury 
question,  not  to  be  invaded  by  judicial  interference  and  of 
such  importance  that  reasonable  doubts  should  be  resolved  in 
favor  of  the  decision  rendered.  But  whether  there  be  such 
doubt  when  the  point  is  raised  on  motion,  is  a  judicial  ques- 
tion which  is  as  exclusively  within  the  province  of  the  trial 
judge  to  solve,  as  truth  involved  in  conflicting  evidence  is 
within  that  of  the  jury.  Efficient  discharge  of  duty  in  the 
former  province,  is  as  important  as  such  discharge  in  the  lat- 
ter, and  often  calls  for  the  highest  degree  of  judicial  courage. 
That  reasonable  doubts  should  be  resolved  in  favor  of  the  one 
is  but  little  less  important,  if  any,  than  that  they  should  be  so 
resolved  as  to  the  other.  Hence  the  necessity  for,  the  logic 
of,  and  the  great  dignity  which  should  be  accorded  to, — as 
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tLis  court  has  often  declared, — that  other  rule,  going  hand  in 
hand,  so  to  speak,  with  the  former,  that  the  trial  judge's  de- 
termination, in  the  absence  of  mistake  of  law,  using  that  term 
in  the  technical  sense,  should  not  be  overturned  on  appeal,  un- 
less clearly,  prejudicially,  wrong.  That  respect  should  thus 
be  accorded,  also,  because,  from  the  very  nature  of  the  case, 
the  trial  judge  who  sees  the  witnesses  and  hears  them  testify^ 
is,  in  general,  the  best  judge  of  whether  the  given  matter 
might  fairly  be  decided  for  the  plaintiff  or  defendant. 

Notwithstanding  the  foregoing,  there  is  this  other  rule, 
which  is  sometimes,  perhaps,  as  the  history  of  cases  in  this 
court  shows,  not  appreciated  below  or  overlooked  altogether: 
The  testimony  of  a  witness  or  finding  of  a  jury,  contrary  to 
unquestionable  physical  situations,  or  common  knowledge,  or 
conceded  facts,  is  of  no  weight  in  favor  of  the  side  it  is  in- 
voked to  support,  while  it  may  be  self-destructive, — ^be  suc- 
cessfully impeached  by  its  demonstrated  utter  improbability 
or  impossibility.  Badger  v.  JanesviUe  (7.  Mills,  95  Wis.  59 9^ 
70  N.  W.  687 ;  Flaherty  v.  Harrison,  98  Wis.  559,  74  K  W. 
360 ;  Baxter  v.  C.  £  N.  W.  B.  Co.  104  Wis.  307,  329,  80  N. 
W.  644;  Musbach  v.  Wis.  C.  Co.  108  Wis.  57,  66,  84  N.  W. 
36;  Buckmaster  v.  C.  <£  N.  W.  B.  Co.  108  Wis.  353,  356,  84 
N.  W.  845 ;  Albrecht  v.  C.  &  N.  W.  B.  Co.  108  Wis.  530, 
645,  84  N.  W.  882 ;  Beyersdorf  v.  Cream  City  3.  &  D.  Co. 
109  Wis.  456,  462,  84  N.  W.  860;  Stafford  v.  Chippewa  Voir 
ley  E.  B.  Co.  110  Wis.  331,  345,  85  K  W.  1036 ;  Muenchom 
V.  Theo.  Zschetzsche  &  Son  Co.  113  Wis.  8,  88  N.  W.  909; 
Marshall  v.  G.  B.  &  W.  B.  Co.  125  Wis.  96, 100, 103  N.  W. 
249 ;  Yetter  v.  Sovihem  Wis.  B.  Co.  140  Wis.  296,  300, 122 
N.  W.  731 ;  Kroger  v.  Cumberland  F.  P.  Co.  145  Wis.  433, 
440,  130  K  W.  513. 

An  uncontrovertible  found,  or  conceded  fact,  or  matter  ex- 
isting beyond  all  reasonable  controversy,  manifestly,  can  suc- 
cessfully challenge  testimony  to  the  contrary  from  the  mouth 
of  a  witness,  or  number  of  them.     That  is  elementary,  and  no- 
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more  tersely  stated  and  significantly  applied  than  in  MvS' 
hack  V,  Wis.  C.  Co.,  supra,  in  language  by  Mr.  Justice  Dodgb, 
speaking  for  the  court,  substantially  thus:  ^^The  physical 
f  act'^  established  by  the  evidence  beyond  controversy  "is  such 
as  human  testimony,  opinion,  or  theorizing  cannot  overcome, 
and  of  itself  is  sufficient  to  defeat  the  plaintiff's  theory  sub* 
mitted  to  the  jury"  and  condemns  the  finding  in  his  favor. 

Obviously,  the  real  right  of  a  matter  cannot  be  changed  by 
the  mere  say-so  on  oath  of  any  one.  It  may  well  be  estab- 
lished by  evidence,  but  cannot  be  thus  created.  Just  so  with 
a  verdict.  The  jury  may  go  upon  excursions  of  discov- 
ery for  truth  within  the  field  of  evidence  to  the  uttermost 
boundaries  of  reason,  not  boundaries  set  by  any  particular 
persons,  or  persons  generally,  but  such  as  rational  men  of 
common  sense  might  set  without  passing  beyond  the  dividing 
line  between  the  field  of  probabilities  into  that  of  mere  guess- 
ing or  conjecture.  So  it  happens  now  and  then,  that  cases 
reach  this  court,  where  notwithstanding  the  decision  below, 
the  judgment  cannot  stand  the  test  of  that  rule  though  it 
seems  to  have  done  so  as  applied  below,  or  through  some  over- 
sight the  application  was  not  there  made. 

By  reason  of  the  foregoing  it  has  been  commonly  said :  Ver^ 
diets  must  rest  on  probabilities,  not  on  bare  possibilities. 
There  is  not  capacity  in  any  number  of  the  former  to  create 
the  latter.  So  the  person  on  whom  the  burden  of  proof  rests 
to  establish  the  right  of  a  controversy,  must  produce  credible 
evidence  from  which  men  of  unbiased  minds  can  reasonably 
decide  in  his  favor.  He  cannot  leave  the  right  of  the  matter 
to  rest  in  mere  conjecture  and  expect  to  succeed.  O'Brien  v. 
C,  St.  P.,  M.  &  0.  R.  Co.  102  Wis.  628,  632,  78  N.  W.  1084; 
Hyer  v.  Janesville,  101.  Wis.  371,  77  N.  W.  729;  Clarh  v. 
Franklin  F.  Mvi.  F.  Ins.  Co.  Ill  Wis.  65,  68,  86  N.  W.  549 ; 
EaH  V.  Neillsville,  141  Wis.  3,  15,  123  N.  W.  125 ;  Stock  v. 
Kern,  142  Wis.  219,  223, 125  N.  W.  447. 

The  doctrine  of  those  cases  condemns  the  grounding  of  a 
verdict  upon  such  shadowy  proof  as  not  to  establish  the  vital 


14]  .  AUGUST  TERM,  1911.  29S 

Samulski  T.  Ilenasha  Paper  Co.  147  Wis.  285. 

facts  to  a  reasonable  certainty.  A  mere  choice  of  possible  or 
conjectural  theories  will  not  do.  As  said  in  Stock  v.  Kern, 
by  Mr.  Justice  Siebeckeb, — speaking  for  the  court  in  rcaf- 
firmance  of  a  declaration  found  in  some  of  the  cases  hereto- 
fore cited, — ^the  person  on  whom  the  burden  of  proof  rests 
does  not  meet  it  'T>y  proof  which  is  as  consistent  with  a  theory 
that  the  injury  was  due  to  a  cause  not  actionable  as  with  the 
theory  that  it  was  due  to  an  actionable  cause,  and,  in  such  a 
state  of  the  proof,  the  case  fails  to  come  within  the  proper 
province  of  the  jury.'*  And,  obviously,  it  might  be  added, 
a  fartiorij  it  so  fails  when  there  is  no  definite  satisfactory 
proof,  from  any  fair  viewpoint,  supporting  any  legitimate 
theory  of  injury  from  actionable  fault. 

It  seems  appropriate  to  thus  hold  up  to  view  important 
legal  principles  so  vital  to  this  case.  With  appreciation  of 
the  undisputed  matters  and  the  verdict,  it  is  very  difiicult  to 
see  where  there  is  any  legitimate  basis  in  the  evidence  for  the 
jury's  conclusion,  either  that  a  loose  drive  belt  or  defective 
appliance  for  preventing  it  from  unexpectedly  engaging  and 
turning  the  tight  pulley,  or  both,  caused  the  disk  to  turn  on 
the  occasion  in  question.  True,  as  said,  the  decision  below 
-  should  be  supported,  if  it  reasonably  can  be.  Stability  of  de- 
terminations of  trial  courts  is  of  inestimable  importance,  both 
to  the  parties  and  the  public.  Technical  defects,  however  nu- 
merous, should  not  constitute  a  basis  for  efficient  interf erence. 
They  should  not  count  at  all  in  that  regard.  Doubts  should 
be  resolved  in  favor  of  stability.  Errors,  however  clear,  in- 
excusable, or  numerous,  should  be  regarded  as  inconsequen- 
tial, unless,  manifestly,  had  they  not  occurred  the  result  to 
the  complaining  party  might,  within  reasonable  probabilities, 
have  been  substantially  more  favorable  to  him.  Such  is  the 
spirit  of  the  Code.  Such  is  the  trend  of  judicial  thought  in 
this  jurisdiction.  Such,  it  is  believed,  in  general,  at  least, 
and  never  intended  otherwise,  has  characterized  the  disposi- 
tion of  controversies  here. 

Now  how  does  this  case  square  with  the  stated  elementary 
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legal  principles  and  public  policy  as  declared  by  the  Code 
and  vitalized  by  the  decisions  of  this  court  ?     To  answer  that 
with  clearness  we  must  restate,  with  more  detail,  matters  re- 
ferred to  in  the  relation  of  facts  preceding  the  opinion,  en- 
deavoring to  do  so  with  such  logical  arrangement  as  will 
demonstrate  the  proper  conclusion  without  lengthy  discussion 
of  evidence  and,  certainly,  any  effort  to  balance  probabilities. 
In  the  first  place,  there  is  the  verdict  of  the  jury,  on  abun- 
dance of  evidence  and  unchallenged  on  behalf  of  respondent, 
that  the  stick,  commonly,  efficiently  used  to  keep  the  belt  from 
slipping  from  the  loose  to  the  tight  pulley,  was  in  its  proper 
place  when  plaintiff  was  injured.     That  condemns  the  uncer- 
tain,  contradictory   evidence   of   respondent   as  unreliable. 
The  stick  had  efficiently  done  the  work  it  was  designed  for 
during  some  eleven  months  and  the  time  of  several  operators. 
Next  there  is  the  fact,  established  by  the  physical  situation, 
speaking  more  unerringly  than  could  witnesses  by  verbal  tes- 
timony, that  the  belt  could  not  efficiently  slip  to  the  tight  pul- 
ley with  the  stick  in  place  to  prevent  it.     Respondent,  not- 
withstanding much  wavering,  practically  admitted  that,  but 
by  his  contradictory  statements  he  left  the  matter,  from  his 
viewpoint,  uncertain  whether  the  stick  was  or  was  not  in  place 
when  he  was  injured.     He  testified  that  it  lifted  up  or  was 
thrown  out  of  the  nails.     That  was  impossible  because  of 
proximity  of  it  to  the  lower  side  of  the  pulleys.     If  it  could 
have  been  lifted  up  so  as  to  permit  of  the  belt  moving  over 
materially  toward  the  tight  pulley,  in  falling  back  it  would, 
necessarily,  have  fallen  outside  the  nails  on  the  side  of  such 
pulley.     The  jury  appreciated  that,  and,  so,  grounded  the 
verdict  on  the  positive  evidence  of  witnesses,  that,  immedi- 
ately after  the  injury,  the  stick  was  observed  in  place  and 
doinf;  its  work.     The  photograph  before  us,  in  connection 
with  the  evidence,  leaves  unmistakable  the  suggestion  that  the 
stick  could  not  have  been  lifted  out  of  the  nails  by  the  belt,  on 
account  of  interference  from  the  rims  of  the  pulleys.     Those 


14]  AUGUST  TEEM,  1911.  295 


SamnlBki  t.  Menaflha  Paper  Ca  147  Wis.  285. 


Nearly  established  facts,— one  found  by  the  juiy  and  one 
^hown  beyond  reasonable  controversy  by  evidence, — ^leave  the 
theory  that  want  of  an  efficient  apparatus  for  preventing  the 
belt  from  unexpectedly  slipping  from  the  loose  to  the  tight 
pulley,  or  an  abnormally  loose  belt,  was,  or  both  together  were, 
the  cause  of  the  injury,  wholly  without  support 

On  the  question  of  whether  the  belt  was  too  loose,  the  un- 
•disputed  evidence  that  it  efficiently  did  the  work  of  running 
the  barker,  demonstrates  that  there  was  no  looseness  permit- 
ting it  to  jmnp  from  one  pulley  to  the  other,  even  if  the  stick 
interference  had  not  existed.     Again,  the  fact  that  the  heavy 
thirty-foot  six-inch  belt  hung  on  the  inch  wider  pulley  and 
that  the  stick  projected  at  least  half  an  inch  under  the  edge 
oi  the  latter,  demonstrates  that  there  could  not  have  been  any 
4such  jumping  up  and  down  of  the  belt  as  claimed,  nor  any 
irregular  side  motion  to  engage  the  tight  pulley  and  give  mo- 
tion thereto,  much  less  to  suddenly  start  it,  as  respondent 
-claimed.     We  fail  to  find  support  in  the  evidence  that  it  ever 
was^  or  could  be,  so  started,  except  by  the  most  shadowy  of 
-conjectures.     We  do  not  overlook  that  respondent  testified 
that  he  saw  the  machine  start  once  or  twice  before  he  was 
hurt,  and  that  the  belt  ran,  unexpectedly,  over  on  to  the  tight 
pulley,  but  that  was  in  connection  with  his  testimony  that  the 
^tick  was  thrown  from  between  the  nails^  which  could  not 
have  occurred,  as  we  have  seen.     Moreover,  we  must  remem- 
ber that  according  to  the  verdict,  it  was  not  thrown  out  on  the 
^Kxsasion  in  question.     Then,  while  respondent  testified  that 
the  stick  jumped  out,  he  said  also,  he  did  not  and  could  not 
see  it  do  so,  as  his  back  was  towards  it,  as  manifestly  must 
have  been  the  case ;  and  finally  said,  he  did  not  Imow  how  the 
•disk  started  and  never  knew  of  the  belt  automatically  going 
from  the  loose  to  the  tight  pulley  so  as  to  have  that  effect. 

We  should  say,  in  connection  with  the  foregoing,  that  the 
«laim  in  the  complaint  was  that  there  was  no  guard  whatever 
to  prevent  automatic  slipping  or  creeping  of  the  belt  from  the 
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loose  to  the  tight  pulley ;  that  improper  construction  in  that 
regard  together  with  the  two  pulleys  being  improperly  set  too- 
near  to  each  other,  and  the  belt  being  too  loose,  caused  the 
mischief.  The  undisputed  evidence  was,  however,  that  the 
pulleys  were  set  in  the  customary  way  and,  as  before  stated, 
that  the  stick  guard  had  been  long  efficiently  used,  leaving  no^ 
element  of  alleged  defect  but  that  of  a  loose  belt,  and  no  evi- 
dence which  could,  at  best,  give  rise  to  more  than  a  conjecture- 
that  such  condition  existed  so  as  to  cause  the  machine  to  start 
while  the  stick  remained  in  its  place. 

The  legal  principle  before  stated,  that  mere  verbal  testi- 
mony of  witnesses,  however  positive,  cannot  displace  conceded 
facts,  or  demonstrated  or  found  physical  situations,  so  as  to 
warrant  a  verdict  in  favor  of  the  former,  as  also  the  principle 
that  mere  conjectural  theories  have  the  same  infirmity;  ap- 
plied to  the  case,  seem  to  efficiently  favor  the  contention  that 
the  court  fatally  erred  in  refusing  to  dispose  of  it  in  appel- 
lant's favor  for  want  of  evidence  to  support  a  verdict  other- 
wise. We  will  now  test  that  view,  briefly,  by  looking  beyond 
the  field  of  impossibility  or  conjecture  to  that  of  probability,, 
for  some  rational  theory,  based  on  the  evidence,  of  a  non- 
actionable  cause  of  the  injury. 

The  theory  of  appellant's  coimsel  is  that  respondent  started 
to  remove  the  knife  burrs  after  changing  the  belt  to  the  loose 
pulley  before  the  disk  stopped  revolving  by  its  own  momen- 
tum. That  seems  to  have  strong  support  in  the  evidence,  as 
will  be  seen. 

It  is  a  verity  that  the  disk  itself  weighed  some  500  pounds. 
With  its  shaft  and  drive  pulley  it  must  have  weighed  around 
800  pounds.  It  revolved,  when  at  full  speed,  some  700  times 
per  minute.  Manifestly  such  a  heavy  construction  to  sustain 
such  motion  without  disturbance  of  which  there  would  have 
been  evidence,  had  it  existed,  must  have  been  on  a  substan- 
tially perfect  balance.  Moreover,  the  affirmative  evidence  es- 
tablishes that  as  a  verity.     Then  the  rim  of  the  disk;  evi- 
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dently  the  heaviest  part  of  it,  because  the  poAverful  movement 
of  the  appliance  was  depended  upon  to  thrust  the  knives 
through  the  wood  in  the  barking  operations  with  a  minimum 
of  efficient  resistance,  must,  when  the  belt  was  changed  to  the 
loose  pulley,  have  been  moving  at  a  speed  around  twenty-five 
feet  per  second,  or,  to  put  it  more  appreciably,  have  been  go- 
ing one  revolution  in  half  a  second  or  thereabouts.  That — 
without  any  interference  but  the  air  and  slight  friction  in  the 
journals, — ^upon  the  belt  being  removed  to  the  loose  pulley, 
the  momentum  would  sustain  motion  for  a  considerable  time, 
is  manifest  If  there  were  a  slight  contact,  intermittent  or 
otherwise,  between  .the  belt  and  the  rim  of  the  tight  pulley,  it 
would,  necessarily,  have  prolonged  the  period.  If  motion 
was  aided  thereby  only  sufficient  to  prolong  somewhat  the 
period  for  the  disk  to  come  to  a  full  stop,  then,  manifestly, 
it  was  not  sufficient  to  overcome  the  inertia  thereafter  and 
start  the  disk,  unexpectedly.  All  the  facts  in  tliis  regard  are 
self-evident  or  demonstrated  by  the  evidence,  or  conceded. 
The  only  disputed  fact  is  as  to  the  period  the  disk  would  re- 
volve by  its  own  momentum,  if,  when  running  wholly  idle 
and  at  full  speed,  the  drive  belt  was  changed.  Hespondent 
said,  at  first,  it  would  stop  at  once,  then  that  it  would  take 
some  time ;  a  couple  of  seconds,  may  be  a  minute.  In  conclu- 
sion he  said  he  did  not  know  as  he  never  timed  it.  So  his 
evidence,  in  addition  to  being  wholly  unreliable,  independ- 
ently of  the  certainty  afforded  by  natural  laws,  is  rendered 
without  any  weight  whatever  by  the  latter.  Another  witness 
said  the  disk  would  continue  to  revolve  ten  or  fifteen  seconds, 
that  he  never  timed  it,  but  some  length  of  time.  Another  wit- 
ness, who  was,  perhaps,  more  familiar  with  the  machine  than 
any  other,  testified  that,  in  the  circumstances  supposed,  the 
disk  would  continue  to  revolve  at  least  six  or  seven  minutes. 
Another  witness,  who  was  very  familiar  with  the  machine, 
put  the  period  at  five  minutes  from  having  actually  timed  it. 
So  the  only  reliable,  the  only  believable  evidence,  consistent 
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with  natural  laws,  or  which  arises  above  the  dignity  of  mere 
guesswork,  fixes  the  period  at  around  five  minutes  or  more. 
That  must  be  added  to  the  list  of  verities  to  be  considered. 
One  more  in  this  connection, — ^the  momentum  of  the  disk  was 
nearly  exhausted  at  the  fatal  instant  It  was  running  quite 
slow,  else  the  three-  or  four-inch  projections  on  the  back  of  the 
disk,  reaching  out  nearly  to  the  inner  side  of  the  cover,  would 
have  severed  the  man's  hand  and  arm  instantly,  instead  of 
only  breaking  three  fingers  and  the  arm.  Assuming  the  disk 
continued  to  revolve  by  its  own  momentum  till  the  injury,  the 
interval  must  have  been  five  minutes  or  more.  That  assump- 
tion appears  to  be  unassailable,  so  it  seems,  that  such  interval 
was  about  five  minutes  becomes  another  verity. 

Now  as  to  the  movements  of  respondent  from  the  time  he 
changed  the  belt  till  the  injury.  He  said,  at  first,  that  he 
was  on  the  front  side  of  the  barker  and  saw  the  disk  stop,  and 
then  started  to  change  the  knives.  Later,  he  contradicted 
that,  saying  the  next  thing  he  did  after  changing  the  belt  was 
that  he  went  down  below  to  put  a  sack  into  the  shavings  pipe 
and,  upon  his  return,  he  put  his  hand  through  the  hole  on  the 
back  side  of  the  disk  and  received  his  injury.  That  such 
were  his  movements  was  made  quite  clear  by  other  evidence. 
The  distance  he  traveled  would  not  have  required,  at  most, 
more  than  a  minute  and  the  time  for  adjusting  the  sack  an- 
other such  interval  or  two,  altogether  not  nearly  enough  time 
for  the  disk  to  cease  revolving.  He  said  that  when  he  came 
back  the  disk  was  stopped.  That  seems  a  mere  guess,  be- 
cause he  made  no  claim  to  have  then  observed  it  at  the  front  or 
through  the  opening  at  the  back.  He  just  picked  up  his 
wrench,  put  his  hand  through  the  opening,  and  instantly  was 
injured. 

Consistent  with  the  foregoing,  the  evidence  is  undisputed 
that,  immediately  after  the  accident,  the  disk  was  still  moving 
slowly,  and  a  little  later  became  stationary,  the  stick  and  belt 
being  in  proper  position,  all  in  harmony  with  the  verdict  as 
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to  the  stick.  EeBpondent,  after  making  confusing  statements, 
frankly  said,  as  to  the  cause  of  the  accident :  ^'I  don't  know 
how  it  happened.  I  was  pretty  near  crazy."  And  later, 
trying  to  clear  up  his  previous  contradictions,  he  involved  his 
evidence  still  further  by  this : 

"Before  the  day  I  was  hurt  I  have  seen  the  belt  slip  from 
the  loose  pulley  onto  the  tight  pulley  and  start  the  machine, 
one  time.  I  said  that  the  belt  slipped,  on  the  day  I  was  hurt. 
I  didn't  see  it.  I  didn't  say  the  belt  was  loose  at  any  time. 
It  was  loose  like  that,  it  was  slipping.  Before  the  day  I  got 
hurt  I  never  saw  the  belt  slip  over  the  loose  pulley  to  the  tight 
pulley  and  start  the  machine  when  no  one  was  touching  it. 
I  never  saw  that.     I  think  it  could  be  so,  but  I  never  saw  it" 

Does  not  the  foregoing  demonstrate,  beyond  any  proba- 
bility to  the  contrary,  that  respondent  came  to  his  most  re- 
grettable misfortune  from  his  own  carelessness, — from  put- 
ting his  hand  into  the  zone  of  danger  before  the  disk  had  time 
to  stop  after  the  belt  wajs  shifted  and  without  assuring  him- 
self by  observation  at  the  face  of  the  disk,  or  through  the  hand 
hole,  or  by  testing  with  a  stick,  reached  through  the  opening, 
or  by  looking  at  the  shaft  which  was  within  his  reach  and  ob- 
servation by  a  mere  glance  to  the  right,  or  in  some  other  of 
several  ways  which  might  be  mentioned?  He  knew,  as  he 
said,  and  being  an  experienced  adult,  must  have  appreciated, 
the  extreme  danger  of  taking  any  risk  whatever  of  starting  to 
remove  the  knife  burrs  before  motion  in  the  disk  had  ceased. 
To  put  it  very  mildly,  there  is  strong  probability  that  such 
was  the  case  as  against,  at  the  best  for  respondent,  a  bare  pos^ 
sibility.  But  if  it  were  conceded  that  respondent's  theory, — 
which  he  confessed,  as  we  have  seen,  was  merely  a  matter  of 
opinion,  and  which  is  unsupported  by  any  other  witness, — 
has  some  sort  of  shadowy  probability  in  its  favor,  it  fails,  in 
our  judgment,  in  any  view  which  a  jury,  acting  considerately, 
could  adopt,  to  rank  with  the  probability  to  the  contrary. 
Hence  the  principle  heretofore  stated  applies,  and  most  em- 
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phatically,  in  appellant's  favor,  and  error  was  clearly  com- 
mitted in  the  failure  to  recognize  it  in  response  to  the  motion 
for  direction  of  a  verdict,  and  subsequent  motions  challeng- 
ing the  trial  court  on  the  same  subject, — ^that  the  party  hold- 
ing the  burden  of  proof  cannot  lift  it  efficiently  by  merely 
producing  proof  which,  in  some  reasonable  view  of  it,  estab- 
lishes a  legitimate  theory  of  actionable  wrong,  but  with  no 
greater  certainty,  from  any  fair  viewpoint,  than  an  opposing 
theory,  grounded  on  the  evidence,  of  no  such  wrong. 

This  opinion  has  been  extended  to  considerable  length  in 
deference  to  the  weight  we  must  give  to  the  decision  of  the 
trial  court.  In  the  face  of  such  deference  we  cannot  escape 
the  conclusion  that  the  rule  governing  the  subject  is  emphatic- 
ally satisfied  in  favor  of  appellant,  and  that  the  judgment 
must  be  reversed  and  appropriate  directions  be  given  for  final 
disposition  of  the  case. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  of  dismissal 
with  costs  in  harmony  with  the  motion  made  in  defendant's 
behalf  on  the  trial 


ZoELLNEB)  Eespondent,  vs.  City  op  Fond  du  Lac,  Ap- 
pellant. 

October  2$— November  14,  1911. 

Municipal  corporations }  Defective  sidewalks:  Injury  to  pedestrian: 
Notice,  upon  whom  served:  Contributory  negligence:  Knowh 
edge  of  defect:  Reasonable  excuse  for  forgetfulness:  Instruc- 
tions to  jury:  Damages. 

1.  By  the  adoption  of  portions  of  the  general  charter  by  the  de- 
fendant city  many  of  the  former  duties  of  the  sidewalk  su- 
perintendent devolved  upon  the  board  of  public  works.  Pur- 
suant to  a  resolution  of  the  council  authorizing  employment  of 
a  sidewalk  inspector  at  a  salary  of  $2  per  day,  one  M.  was  em- 
ployed by  said  board.  Afterwards  an  ordinance  fixing  salaries 
of  officers  fixed  that  of  the  sidewalk  superintendent  at  $600 
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per  year.  M.'s  duties  related  solely  to  the  construction,  repair, 
and  inspection  of  sidewalks.  He  signed  his  reports  and  no- 
tices as  sidewalk  superintendent,  and  was  recognized  as  such 
by  the  city.  Held,  that  service  upon  him  of  notice  of  an  injury 
from  defects  in  a  sidewalk  was  a  compliance  with  a  charter 
requirement  that  such  notice  be  served  upon  the  sidewalk  su- 
perintendent of  the  city. 

2.  The  legislature  may  provide  for  service  of  such  a  notice  upon  an 

agent  or  employee  of  the  city  who  is  not  an  officer  thereof;  so 
that,  even  if  by  the  adoption  of  the  general  charter  provisions 
the  sidewalk  superintendent  was  reduced  from  an  officer  of  the 
city  to  a  mere  employee,  that  fact  did  not  invalidate  the  serv- 
ice upon  him. 

3.  The  fact  that  he  knew  of  the  defect  in  a  sidewalk,  though  rais- 

ing a  presumption  of  contributory  negligence  on  the  part  of  a 
person  injured  by  reason  of  such  defect,  does  not  conclusively 
establish  such  negligence. 

4.  Where  a  carpenter  seventy-one  years  old  was  injured  by  reason 

of  the  loose  condition  of  boards  in  a  sidewalk, — ^the  defects 
being  hidden  and,  though  known  to  him,  temporarily  forgot- 
ten,— evidence  that  he  was  at  the  time  walking  home  after  his 
day's  work,  carrying  his  tools  in  his  hand  and  conversing  with 
his  daughter,  was  sufficient  to  make  it  a  question  for  the  jury 
whether  or  not  his  forgetfulness  was  consistent  with  ordinary 
care. 

Z.  A  charge  to  the  jury  in  such  case  which,  after  stating  that  upon 
the  question  of  contributory  negligence  the  burden  of  proof 
was  upon  the  defendant,  and  after  defining  ordinary  care,  fur- 
ther stated  that  if  the  plaintiff  had  knowledge  of  the  defect 
previous  to  the  accident  "such  circumstance  requires  some  evi- 
dence .  •  .  reasonably  sufficient  to  overcome  the  presumption 
of  negligence  raised  by  such  knowledge,  either  by  showing  that 
plaintiff  was  proceeding  upon  the  walk  paying  attention  to  the 
necessity  of  avoiding  the  danger,  or  that  he  forgot  the  exist- 
ence of  it  and  that  his  forgetfulness  under  the  circumstances 
was  consistent  with  ordinary  care,"  was  not  erroneous  as  being 
likely  to  lead  the  jury  to  infer  that  the  burden  was  upon  the 
defendant  to  show  excusable  forgetfulness  on  the  part  of  plaint- 
iff. 

6.  An  award  of  $900  for  an  injury  sustained  by  a  carpenter  seventy- 
one  years  old  and  earning  $2.50  per  day,  by  which  he  had  a 
hole  cut  through  his  face  into  his  mouth,  two  teeth  destroyed 
and  others  injured,  and  was  confined  to  his  bed  two  weeks  and 
to  his  house  two  months,  and  which  caused  rigidity  and  pain 
in  his  back  over  a  year  after  the  accident,  is  held  not  excessive. 
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Appeai-  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Chester  A.  Fowleb,  Circuit  Judge.  Af* 
firmed* 

Action  for  personal  injuries  sustained  by  reason  of  a  defect 
in  a  sidewalk.  On  the  8th  day  of  May,  1909,  at  about  6 :30 
in  the  eyening^  the  plaintiff,  accompanied  by  his  daughter, 
was  walking  home  from  his  work  along  the  sidewalk  on  the 
south  side  of  Main  street  in  the  defendant  city,  carrying  some 
carpenter  tools  in  his  hands.  When  at  a  point  on  said  side- 
walk about  twelve  feet  north  of  the  north  line  of  Twelfth 
street,  one  or  more  of  the  boards,  when  stepped  upon,  tipped 
up,  causing  the  plaintiff  to  catch  his  foot  thereon  and  to  fall 
with  great  violence  upon  the  sidewalk.  It  is  claimed  the 
stringers  of  the  walk,  which  ran  lengthwise,  had  become  so 
rotten  that  six  of  the  boards  at  the  place  of  the  injury  were 
loose  and  entirely  unfastened,  and  that  the  boards  themselves 
were  more  or  less  decayed.  Notice  of  the  injury  was  served 
upon  one  G.  F.  McEntee,  claimed  to  be  the  sidewalk  superin- 
tendent of  the  defendant  city.  The  jury,  by  special  verdict, 
found  (1)  that  the  boards  of  the  sidewalk  at  the  place  where 
plaintiff  fell  were  loose  from  the  stringers;  (2)  that  such 
loose  condition  of  the  boards  rendered  the  walk  at  the  place 
unsafe  for  public  use;  (3)  that  such  loose  condition  of  the 
boards  was  the  proximate  cause  of  plaintiff's  injuries; 
(4)  that  the  city  authorities  in  the  exercise  of  reasonable  dili- 
gence ought  to  have  repaired  the  walk  prior  to  the  time  of 
plaintiff's  fall;  (6)  that  there  was  no  want  of  ordinary  care 
on  the  part  of  plaintiff  that  contributed  to  produce  his  in- 
juries; and  (6)  that  plaintiff  was  damaged  in  the  sum  of 
$900.  From  a  judgment  entered  thereon  in  favor  of  the 
plaintiff  the  defendant  appealed. 

L.  E.  Lurvey,  for  the  appellant. 

B.  L.  Morse,  for  the  respondent. 

Vn^jE,  J.  The  defendant  claims  (1)  that  the  notice  of 
injury  was  iiot  served  upon  the  proper  oflScer  of  the  cityj 
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(2)  that  plaintiflf  was  guilty  of  contributory  negligence  as  a 
matter  of  law;  (3)  that  the  court  erred  in  its  charge  to  the 
jury  relative  to  the  question  of  contributory  negligence;  and 
(4)  that  the  damages  are  excessive. 

It  appears  that  the  notice  of  injury  was  served  upon  one 
G.  F.  McEntee.  Plaintiff  claims  that  at  the  time  of  the 
service  of  notice  upon  him'  he  was  the  sidewalk  superin- 
tendent of  the  city,  while  the  defendant  asserts  there  was  no 
such  officer.  The  defendant  city  was  organized  under  a  spe- 
cial charter  (Laws  of  1883,  ch.  152),  and  sec.  Qb  of  subch.  18 
thereof,  added  in  1889  (Laws  of  1889,  ch.  435,  sec.  4),  pro- 
vides that  no  action  shall  lie  against  the  city  on  account  of 
an  injury  or  damage  to  any  person  or  property  occurring  by 
reason  of  the  insufficiency  or  want  of  repair  of  any  sidewalk 
in  said  city  unless  a  notice  in  writing  shall  have  first  been 
given  to  the  street  commissioner  or  sidewalk  superintendent 
of  the  city,  or  an  alderman  of  the  ward  within  which  the  in- 
jury or  damage  shall  have  occurred,  within  thirty  days  from 
the  time  such  injury  or  damage  shall  have  happened.  In 
1904,  pursuant  to  the  provisions  of  sec  926,  Stats.  (1898), 
the  city  of  Fond  du  Lac  adopted  sees.  925 — 23  to  925 — 30, 
inclusive,  except  sec.  925 — 29,  sees.  925 — 78  to  925 — 94,  in- 
clusive, and  sees.  925 — 201  to  925 — 207,  inclusive,  in  lieu  of 
similar  provisions  of  its  special  charter.  But  in  Block  v. 
Fond  du  Lac,  141  Wis.  85,  123  N.  W.  654,  it  was  held  that 
notwithstanding  the  adoption  of  sees.  925 — 201  to  925 — 207, 
relating  to  the  construction  and  repair  of  sidewalks,  sec.  6b, 
subch.  18,  remained  in  force.  Hence  if  Mr.  McEntee  was 
not  sidewalk  superintendent  of  the  city  within  the  meaning 
of  sec  6b,  there  was  no  proper  service  upon  the  city. 

The  result  of  the  adoption  of  the  sections  above  referred  to 
was  to  place  in  the  board  of  public  works  many  of  the  most 
important  duties  which  under  the  special  charter  had  de- 
volved upon  the  sidewalk  superintendent.  Nevertheless  the 
city,  in  April,  1908,  adopted  a  resolution  that  the  board  of 
public  works  be  authorized  to  employ  a  sidewalk  inspector  at 
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a  salary  not  to  exceed  $2  per  day,  and  on  the  2d  of  February, 
1909,  it  adopted  an  ordinance  fixing  the  salaries  of  certain 
city  officers,  and  among  others  that  of  the  sidewalk  superinr 
tendent  at  $600.  On  May  4,  1908,  Mr.  McEntee  was  em- 
ployed by  the  board  of  public  works,  but  for  no  definite  term, 
took  no  oath  of  office,  gave  no  bond,  and  was  paid  at  the  rate  of 
$2  per  day.  He  inspected  sidewalks,  made  reports  to  the  board 
of  public  works  and  to  the  common  council,  served  notices  to 
repair,  etc.,  upon  property  owners,  and  signed  his  reports  and 
notices  as  sidewalk  superintendent.  His  whole  duties  related 
solely  to  the  construction,  repair,  and  inspection  of  sidewalks. 
Sometimes,  as  a  matter  of  accommodation,  he  would  report 
defects  in  streets  to  the  street  commissioner  and  the  latter 
would  occasionally  report  sidewalk  defects  to  him.  In  view 
of  the  duties  he  performed  and  the  fact  that  the  city  recog- 
nized him  as  sidewalk  superintendent,  we  think  he  was  such 
within  the  meaning  of  sec.  6b  and  that  service  upon  him  con- 
stituted service  upon  the  city.  It  is  not  necessary  that  serv- 
ice should  be  made  upon  an  officer  of  a  city.  The  legislature 
may  properly  designate  service  to  be  made  upon  an  agent  or 
employee  thereof.  So  even  if  it  be  conceded  that  by  the 
adoption  of  the  general  charter  provisions  the  sidewalk  super- 
intendent was  reduced  from  an  officer  of  the  city  to  a  mere 
employee  thereof,  that  fact  would  not  invalidate  the  service 
upon  him  if  he  was  still  the  person  designated  upon  whom 
service  might  be  made.  That  the  sidewalk  superintendent 
named  in  sec.  Qb  was  such  person  was  held  in  Block  v.  Fond 
du  Lac,  141  Wis.  85,  123  N.  W.  654. 

It  is  claimed  that  the  plaintiff  had  knowledge  of  the  de- 
fective condition  of  the  walk  prior  to  the  injury  and  that  no 
reasonable  excuse  was  shown  for  his  failure  to  remember  that 
fact  and  properly  protect  himself,  and  that  he  was  therefore 
guilty  of  contributory  negligence  under  the  decisions  in  Col- 
Uns  V.  Jane^lle,  111  Wis.  348,  87  N.  W.  241,  1087,  and 
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Petrich  v.  Union,  117  Wis.  46,  93  N.  W.  819.     In  the  latter 

case  the  rule  is  stated  thus : 

"A  traveler,  knowing  of  the  existence  of  a  defect  in  a  high- 
way, may  temporarily  forget  the  existence  of  such  defect,  and 
yet  be  in  the  exercise  of  ordinary  care;  that  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  he  re- 
membered the  defect,  and  was  negligent  in  falling  into  it, 
but  that  this  presumption  will  give  way  to  explanatory  cir- 
cumstances appearing  in  the  evidence,  showing  a  reasonable 
excuse  for  f orgetf ulness ;  and  that,  when  such  circumstances 
are  shown,  the  question  is  one  for  the  jury." 

The  mere  fact  that  plaintiff  knew  of  the  defect  in  the  side- 
walk and  still  used  it  did  not  conclusively  establish  contribu- 
tory negligence.  Simonds  v.  BaraJboo,  93  Wis.  40,  67  N.  W. 
40 ;  Salzer  v.  Milwaukee,  97  Wis.  471,  73  N.  W.  20 ;  CrUes 
v.  New  Richmond,  98  Wis.  66,  73  N.  W.  322 ;  Wolf  v.  G.  A 
N.  W.  R.  Co.  131  Wis.  335,  111  N.  W.  614.  In  the  instant 
case  plaintiff  testified  that  he  knew  of  loose  boards  in  the 
walk,  but  that  he  did  not  have  that  fact  in  mind  when  he  was 
walking  along  at  the  time  he  was  injured.  He  offers  no  af- 
firmative oral  excuse  or  explanation  why  he  did  not.  The 
question  therefore  is.  Are  there  any  explanatory  circum- 
stances appearing  in  the  evidence  showing  a  reasonable  excuse 
for  f orgetf  ulness  t  Plaintiff  was  a  carpenter  by  trade,  sev- 
enty-one years  old.  He  was  going  home  with  his  daughter 
after  a  day's  work,  carrying  his  tools  in  his  hand.  He  does 
not  recollect  that  they  were  conversing  at  the  time.  She, 
however,  testifies  that  they  were.  But  even  if  they  were  not, 
we  think  it  was  a  question  for  the  jury  to  determine  whether 
or  not  under  the  circimistances  of  this  case  he  was  guilty  of 
negligence  in  forgetting  the  existence  of  loose  boards  in  the 
walk,  and  that  their  finding  that  he  was  not  cannot  be  dis- 
turbed. He  was  in  company  with  his  daughter,  carrying 
tools  in  his  hands;  presumably  his  attention  was  somewhat 
engrossed  by  what  he  was  doing  and  by  the  fact  of  compan- 
ionship ;  and  if  they  were  conversing,  as  the  daughter  testifies, 
Vol.147  — 20 
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that  would  be  sufficient  to  account  for  his  not  remembering 
the  condition  of  the  walk.  While  the  explanatory  circum- 
stances tending  to  excuse  f orgetf ulness  are  not  of  the  strong- 
est character,  yet  they  are  sufficient  to  constitute  a  question 
for  the  jury.  Rather  slight  circumstances  have  been  held 
sufficient  to  carry  such  a  question  to  the  jury.  Wolf  v.  C.  & 
N.  W.  R.  Co.  131  Wis.  335,  111  N.  W.  514.  Moreover,  it 
is  not  easy  to  perceive  how  a  recollection  of  the  defect  could 
have  enabled  him  to  protect  himself  from  injury  unless  they 
had  left  the  walk  entirely,  for  even  if  one  preceded  the  other 
in  the  middle  of  the  walk,  which  was  about  five  feet  wide,  far 
enough  ahead  to  prevent  the  other  from  stumbling  on  a  board 
tipped  up  by  him,  it  does  not  follow  that  he  might  not  tip 
himself.  The  evidence  shows  the  stringers  were  very  rotten 
and  that  the  boards  also  were  decayed.  That  being  so,  even 
if  a  person  walked  in  the  middle  he  might  break  a  board,  tip 
it  up,  and  stumble  on  it.  The  defects  were  hidden  and  of 
such  a  nature  that  it  was  practically  impossible  to  securely 
protect  oneself  against  them  short  of  not  using  the  sidewalk 
at  all.  It  is  otherwise  in  the  case  of  open,  obvious  defects^ 
such  as  the  visible  ditch  or  gully  in  the  case  of  Petrich  r. 
Union,  117  Wis.  46,  93  N.  W.  819,  and  the  hole  in  the  side- 
walk in  the  case  of  CoUins  v.  Janesville,  111  Wis.  348,  87  N. 
W.  241, 1087. 

Upon  the  question  of  contributory  negligence  the  court  in- 
structed the  jury  that  the  burden  of  proof  was  upon  the  de- 
fendant.    It  defined  ordinary  care  and  then  said : 

"If  the  plaintiff  had  knowledge  of  the  existence  of  the  de- 
fect claimed  previous  to  the  accident,  such  circumstance  re- 
quires some  evidence,  direct  or  circumstantial,  reasonably  suf- 
ficient to  overcome  the  presumption  of  negligence  raised  by 
such  knowledge,  either  by  showing  that  plaintiff  was  proceed- 
ing upon  the  walk  paying  attention  to  the  necessity  of  avoid- 
ing the  danger,  or  that  he  forgot  the  existence  of  it  and  that 
his  f orgetf  ulness  under  the  circumstances  was  consistent  with 
ordinary  care." 

Defendant  claims  that  this  instruction  confused  the  jury 
as  to  the  burden  of  proof ;  that  they  might  infer  from  it  that 
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the  burden  was  upon  the  defendant  to  show  excusable  forget- 
fulness  on  the  part  of  plaintiff.  Such  a  construction  seems 
unreasonable,  and  we  do  not  believe  the  jury  so  understood  it. 
The  fair  import  of  the  instruction  is  that  when  it  was  estab- 
lished that  plaintiff  knew  of  the  defect  before  the  accident, 
then  the  duty  devolved  upon  him  to  show  that  he  proceeded 
attentive  to  the  necessity  of  avoiding  danger,  or  that  he  forgot 
the  existence  of  the  defect  and  that  such  forgetfulness  was 
under  the  circumstances  excusable. 

Plaintiff  was  awarded  $900  damages.  It  is  claimed  the 
award  is  excessive.  At  the  time  of  his  injury  he  was  seventy- 
one  years  old  and  earning  $2.50  per  day.  There  was  evi- 
dence tending  to  show  that  he  had  a  hole  cut  through  his  face 
into  his  mouth ;  two  teeth  destroyed  and  two  others  injured ; 
that  he  was  confined  to  his  bed  two  weeks  and  to  his  house 
two  months ;  and  that  his  back  received  such  an  injury  that 
there  was  rigidity  and  pain  in  it  over  a  year  after  the  acci- 
dent. The  amount  of  damages  awarded  cannot  be  held  ex- 
cessive. 

By  the  Court. — Judgment  affirmed. 


Bakeb,  Eespondent,  vs.  Fibst  National  Bank  of  Ladt- 

8MITH  and  another.  Appellants. 

October  2& — November  IJ^  191h 

Bills  and  notes:  Payment  out  of  collateral:  Banks  and  linking:  Ac- 
commodation paper, 

1.  Where  a  note  given  to  a  bank  with  collateral  security  has  been 
fully  paid  out  of  sums  realized  by  the  receiver  of  the  bank 
from  such  collateral,  the  receiver  has  no  right  to  indorse  on  the 
note  the  amount  which  the  maker  has  on  deposit  in  the  bank. 
[2.  Whether  one  can  give  an  accommodation  note  to  a  bank,  when 
he  knows  or  ought  to  know  that  it  is  to  be  used  to  swell  its 
apparent,  assets,  and  afterwards  defeat  a  recovery  thereon  by 
the  receiver  of  the  bank  on  the  ground  that  the  note  was  with- 
out consideration,  not  determined.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  A.  J.  Viitje,  Judge.     Affirmed, 

This  is  an  action  brought  against  an  insolvent  national 
bank  and  its  receiver  to  recover  a  deposit  of  $444.47.  It  was 
admitted  by  the  defendants  that  the  deposit  had  been  made, 
but  it  was  alleged  that  plaintiff  was  indebted  to  the  bank  upon 
a  promissory  note  of  $1,277.16,  and  that  the  receiver  had  in- 
dorsed the  amount  of  the  deposit  upon  the  note.  The  plaint- 
iff claimed,  however,  that  this  note  was  without  consideration, 
and  had  been  given  by  him  as  an  accommodation  only  to  the 
bank,  and  hence  was  not  binding,  and  this  claim  was  met  by 
the  contention  that  the  note  was  given  to  swell  the  apparent 
assets  of  the  bank,  and  to  deceive  the  comptroller  of  the  cur- 
rency, as  well  as  creditors  and  stockholders,  and  that  hence 
the  plaintiff  was  estopped  from  claiming  that  it  was  an  ac- 
commodation note. 

The  action  was  tried  by  the  court  without  a  jury,  and  the 
court  found  that  the  note  was  given  by  the  plaintiff  as. an  ac- 
commodation note  to  the  bank  at  the  request  of  one  Pederson, 
then  president  of  the  bank,  that  it  was  obtained  by  Pederson 
for  the  purpose  of  swelling  the  apparent  assets,  but  that  the 
plaintiff  did  not  know  that  it  was  to  be  used  for  that  purpose 
or  that  it  was  to  be  put  to  any  wrong  or  unlawful  use.  The 
court  further  found  that,  prior  to  the  appointment  of  a  re- 
ceiver, Pederson  deposited  with  the  bank  certain  notes  and 
obligations  as  collateral  security  to  the  note  and  as  collateral 
security  to  certain  obligations  of  Pederson  himself  to  the 
bank,  which  collaterals  were  attached  to  the  note  at  the  time 
of  their  delivery  to  the  bank,  but  afterwards  detached  by 
some  officer  or  employee  of  the  bank;  that  the  receiver  had 
realized  from  said  collaterals  so  deposited  a  sum  in  excess  of 
the  principal  and  interest  of  the  note.  Judgment  was  ren- 
dered establishing  the  plaintiff's  demand  against  the  bank  for 
the  full  amount  of  the  deposit,  and  requiring  the  receiver  to 
recognize  the  plaintiff  as  a  creditor  of  the  bank  to  that  amount 
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in  the  distribution  of  dividends  to  creditors.  From  this 
judgment  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  T.  Jf.  TkomaSj, 
Rufua  S.  Simmons,  and  8.  G.  Irving,  and  oral  argument  by 
Mr.  Irving. 

Charles  Kirwan,  for  the  respondent 

WiNSLow,  0.  J.  A  number  of  interesting  questions  were 
discussed  in  this  case,  and  among  them  the  question  whether 
a  man  could  give  an  accommodation  note  to  a  bank,  when  he 
knows  or  ought  to  know  that  it  is  to  be  used  to  swell  its  ap- 
parent assets,  and  afterwards  defeat  a  recovery  thereon  by  the 
receiver  of  the  bank,  on  the  ground  that  the  note  was  without 
consideration.  Upon  this  question  we  are  not  to  be  under- 
stood as  expressing  any  opinion.  It  is  not  necessary  to  do  so 
in  this  case.  If  the  note  was  in  fact  paid  there  can,  of  course, 
be  no  further  claim  made  by  any  one  upon  it  The  court 
found  in  this  case  that  it  was  more  than  paid  out  of  the  sums 
collected  from  the  collateral  vhich  Pederson  deposited  to  se- 
cure it.  Examination  of  the  bill  of  exceptions  shows  that 
this  finding  has  ample  evidence  to  support  it. 

By  the  Court. — Judgment  affirmed. 

Viisr  JB,  J.,  took  no  part 
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Fox,  Administrator,  Appellant,  vs.  Chioaoo,  St.  Paul,  Min- 
neapolis &  Omaha  Railway  Company,  Respondent 

October  27— November  H,  1911. 

Bailroads:  Killing  of  toatchman  at  $treet  cro$9ing:  Gro$$  negligence: 

Questions  for  jury, 

1.  In  an  action  for  death  of  a  watchman  who  was  run  over  Jaj  the 

tender  of  a  switch  engine  backing  over  the  street  crossing  at 
which  he  was  stationed,  it  is  held  that  the  positive  testimony 
of  members  of  the  switching  crew  on  the  engine  that  they  kept 
a  vigilant  lookout  for  persons  at  the  crossing  and  did  not  see 
the  decedent  was  not  overcome  by  the  physical  facts  of  the 
situation,  and  that  the  trial  court  properly  ruled  as  matter  of 
law  that  such  crew  was  not  guilty  of  gross  negligence. 

2.  Omission  of  the  crew  on  a  switch  engine  to  keep  a  lookout  for 

persons  at  a  street  crossing  cannot  be  said  to  have  been  gross 
negligence  unless  it  appears  that  their  conduct  was  so  reck- 
less and  wanton  as  to  suggest  that  they  were  wholly  indifferent 
to  the  rights  and  safety  of  persons  whose  peril  of  being  injured 
they  must  be  held,  under  the  circumstances,  to  have  known. 

3.  The  evidence  in  this  case — showing,  among  other  things,  that  at 

the  time  in  question  all  approach  to  the  crossing  from  one  di- 
rection was  cut  off  by  a  train  on  another  track,  and  that  it  was 
known  that  it  was  decedent's  duty  to  guard  the  crossing  and  to 
warn  people  to  keep  off — is  held  not  to  warrant  any  inference 
that  the  crew  of  the  switch  engine  was  apprised  of  any  actual 
or  imminent  danger  to  any  one  from  running  the  engine  over 
the  crossing  without  keeping  a  lookout 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  Wickham,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
to  Dennis  E.  Fox,  and  for  his  death,  alleged  to  have  been 
caused  by  the  gross  negligence  of  the  defendant. 

North  Dewey  street  in  the  city  of  Eau  Claire  passes  over 
a  hill  and  runs  north  and  south.  In  a  curve  on  the  hillside 
four  tracks  of  the  defendant  cross  North  Dewey  street,  run- 
ning in  an  east  and  west  direction.  An  interurban  railway 
track  on  North  Dewey  street  crosses  the  tracks  of  the  defend- 
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ant  There  is  a  aidewalk  along  the  westerly  side  of  North 
Dewey  street,  and  to  the  west  of  the  sidewalk  is  a  shanty  be- 
longing to  the  defendant.  There  is  a  large  amount  of  travel 
on  this  street  across  the  tracks  of  the  defendant,  and  pedes- 
trians cross  the  street  anywhere.  No  gates  are  maintained  at 
this  crossing  by  the  defendant,  but  by  an  arrangement  be- 
tween the  defendant  and  the  interurban  company  a  night 
watchman  at  this  point  is  paid  his  wages  by  the  interurban 
company  and  has  shelter  in  the  shanty  of  the  def^idant  and 
receives  his  lantern  and  other  supplies  from  the  defendant. 
For  some  time  prior  to  February  17,  1908,  Dennis  E.  Fox 
had  been  such  night  watchman,  his  hours  of  work  being  from 
6  o'clock  in  the  evening  until  6  o'clock  in  the  morning. 

About  7 :30  o'clock  on  the  evening  of  February  17,  1908, 
the  body  of  Dennis  £.  Fox  was  found  lying  six  or  eight  feet 
west  of  the  sidewalk  on  the  west  side  of  North  Dewey  street 
between  the  two  most  southerly  of  the  four  tracks  of  the  de- 
fendant. The  legs  were  severed  from  the  body  and  lay  be- 
tween the  rails  of  the  southernmost  track  a  few  feet  east  of 
where  the  body  lay.  On  the  north  rail  of  this  track  for  a 
number  of  feet  east  of  where  the  body  lay  were  flesh  marks. 
Mr.  Fox  was  still  breathing  when  discovered,  but  was  uncon- 
scious and  died  in  a  few  minutes.  Some  cinders  had  been 
ground  into  the  skin  of  the  face  and  there  was  a  bruise  upon 
the  forehead. 

It  appears  from  the  evidence  that  about  7  o'clock  on  the 
evening  in  question  the  regular  passenger  train  of  the  defend- 
ant left  the  depot  just  east  of  North  Dewey  street  and  passed 
west  over  the  track  on  which  the  body  was  found.  At  7:15 
a  freight  train,  consisting  of  twenty-four  empty  logging  flat 
cars,  started  from  the  depot  and  passed  west  over  the  crossing 
on  the  track  next  north  of  the  one  on  which  the  body  was 
found.  Shortly  after  the  freight  train  pulled  away  from  the 
station,  engine  No.  28,  a  switch  engine  used  in  the  yards,  left 
a  point  a  little  west  of  the  station  and  passed  west  over  the 
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crossing  on  the  track  on  which  the  body  was  found.  Engine 
No.  28  paBsed  over  the  crossing  after  the  engine  of  the  lo^ng- 
train  had  passed  it  and  while  the  fiat  cajrs  were  passing  it,  but 
before  the  caboose  of  this  train  had  passed  over  the  crossing. 

The  plaintiff,  a  son  of  the  deceased,  was  a  conductor  on 
an  electric  interurban  car.  He  testified  that  at  about 
7 :10  o'clock  on  the  evening  in  question  he  passed  the  time  of 
day  with  his  father  at  a  point  just  east  of  the  sidewalk  on 
North  Dewey  street  and  a  few  feet  south  of  the  defendant's 
southernmost  track.  A  brakeman  riding  in  the  cab  of  the 
locomotive  of  the  logging  train  saw  the  deceased  standing  iik 
the  road  between  the  street  railway  tracks  and  the  sidewalk 
to  the  south  of  the  track  occupied  by  the  logging  train.  He 
was  unable  to  state  positively  whether  or  not  the  deceased  was^ 
standing  between  the  rails  of  the  southernmost  track  of  the 
defendant  or  whether  or  not  he  stood  south  of  the  track. 
Mr.  Fox  carried  a  lighted  green  lantern  in  his  hand.  The 
brakeman  did  not  observe  whether  Mr.  Fox  was  facing  the 
logging  train.  He  was  unable  to  see  sufficiently  distinctly* 
None  of  the  rest  of  the  crew  on  the  logging  train  saw  Mr.  Fox. 

On  engine  No.  28  were  the  fireman,  the  engineer,  and  three 
brakemen.  Their  evidence  in  effect  is  that  the  engine  backed 
to  its  destination ;  that  the  tender  was  before  them ;  that  the 
engineer  and  fireman  were  each  looking  at  the  track  ahead  of 
the  tender ;  that  two  of  the  brakemen  were  also  watching  the 
track ;  that  the  bell  on  the  engine  automatically  began  to  ring 
when  the  engine  started,  and  that  it  continued  ringing  while 
the  engine  was  crossing  the  street ;  that  there  was  a  headlight 
on  the  tender,  and  that  the  light  from  it  struck  the  ground 
about  twelve  feet  in  front  of  the  tender;  that  in  coming 
around  the  curve  the  track  would  be  visible  from  the  cab  only 
two  or  three  car  lengths  in  front  of  the  tender ;  that  the  posta 
on  the  fiat  cars  making  up  the  lo^ng  train  on  the  curve  made 
practically  a  solid  obstruction  to  a  view  across  the  cars ;  that 
the  place  where  the  brakeman  testified  that  he  saw  the  de- 
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ceased  Btanding  was  not  clearly  lighted  by  the  electric  lights 
of  the  street  and  was  in  the  shadow  of  some  tall  trees ;  that 
none  of  them  saw  the  deceased  or  his  lantern ;  that  they  f  eh 
no  jar  from  passing  over  his  body ;  that  the  tender  was  ahead 
of  the  engine,  and  that  any  jar  to  the  tender  could  not  be  felt 
in  the  engine  cab;  and  that  the  engine  was  not  going  to  ex- 
ceed six  miles  an  hour  when  it  passed  over  the  street. 

There  was  evidence  that  this  engine  could  have  been 
stopped  within  fifteen  or  twenty  feet  when  going  two  or  three 
miles  an  hour  and  within  twenty-five  feet  if  going  twelve 
miles  an  hour.  Engine  'No.  28  had  a  sloping  tank  for  the 
special  purpose  of  giving  its  occupants  a  clear  view  of  the 
track  over  it,  Mr.  Fox's  lantern  and  cap  were  found  upon 
the  running  board  of  the  tender  when  the  engine  arrived  at 
Dells  switch,  a  few  miles  beyond  the  street  crossing. 

At  the  close  of  the  testimony  the  court  directed  a  verdict 
for  the  defendant  on  the  ground  that  the  evidence  would  not 
warrant  an  inference  that  the  defendant's  agents  and  em- 
ployees had  been  guilty  of  gross  negligence  as  alleged  in  the 
complaint. 

This  is  an  appeal  from  the  judgment  entered  on  the  verdict 
as  directed. 

Fred  Arnold,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Jas.  B.  Sheean  and 
Bundy  <£  Wilcox,  and  oral  argument  by  B.  P.  Wilcox. 

Slebeokeb,  J.  The  trial  court  directed  the  jury  to  find 
that  under  the  evidence  adduced  no  cause  of  action  existed. 
The  complaint  charges  that  the  defendant's  servants  were 
guilty  of  gross  negligence  and  that  it  caused  decedent's  death. 
The  argument  is  made  that  if  cuch  servants  on  the  engine, 
while  crossing  the  street  in  question,  were  keeping  a  lookout 
for  the  decedent,  they  must  have  seen  him  in  a  position  of 
peril  of  being  run  down  by  their  engine,  and  that  they  must 
have  proceeded  deliberately  in  their  course  and  have  run  into 
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him  wilfully;  or  that  as  they  passed  over  the  street  crossing 
occupied  by  the  decedent  they  wholly  omitted  to  keep  a  look- 
out for  him,  and  hence  in  causing  his  death  were  guilty  of 
misconduct  which,  under  the  circumustances,  was  gross  negli- 
gence. The  facts  and  circumstances  shown  by  the  evidence 
fail  to  furnish  a  basis  for  either  inference.  A  summary  of 
the  evidence  is  given  in  the  foregoing  statement.  Does  the 
evidence  tend  to  show  that  the  members  of  the  switching 
crew  on  the  engine  must  have  seen  the  decedent  in  a  position 
of  peril  on  the  track  before  the  moving  engine  if  they  kept  a 
lookout  in  approaching  and  passing  over  the  crossing?  All 
the  positive  testimony  of  these  employees  is  that  they  kept  a 
vigilant  lookout  for  persons  at  the  crossing  and  that  they  did 
not  Bee  the  decedent  It  is  contended  that  this  evidence  is 
wholly  overcome  by  the  admitted  and  the  physical  facts  of  the 
situation  bearing  on  this  question.  The  facts  relied  on  to 
support  this  contention  are  that  the  crossing  was  clearly 
lighted  by  electric  lights  located  on  the  side  of  the  street  above 
the  crossing;  that  the  headlight  on  the  tender  of  the  engine 
necessarily  illuminated  the  place  where  the  decedent  stood  as 
they  approached  him;  that  he  had  a  signal  lantern  with  a 
green  light  plainly  visible  from  the  engine;  and  that  there 
was  no  obstruction  that  could  prevent  the  men  on  the  engine 
from  seeing  him. 

In  view  of  the  conditions  at  the  crossing  and  decedent's 
presence  it  does  not  necessarily  follow  that  he  was  in  view  of 
the  men  on  the  engine  keeping  a  lookout  for  persons  on  the 
track  BS  they  approached  and  passed  onto  the  crossing.  His 
position  may  have  been  obscured,  as  is  claimed,  by  tree 
branches,  by  the  foggy  and  smoky  condition  of  the  atmos- 
phere, and  the  passing  logging  train  interfering  with  the 
light.  Again,  the  decedent  may  have  occupied  a  place  out- 
side of  the  track  and  outside  of  the  lighted  portion  of  the 
street  until  the  engine  came  into  close  proximity  to  him  and 
he  may  then  have  moved  suddenly  into  the  place  of  danger. 
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!N'or  can  it  be  said  that  the  light  of  the  lantern  he  had  was 
necessarily  visible  to  the  men  on  the  engine.  This  may  have 
been  extinguished  or  have  been  obscured  in  some  way  by  the 
position  in  which  he  carried  it  Under  the  circumstances  it 
would  be  a  violent  inference  to  hold  that  these  men,  in  fact, 
saw  the  decedent  in  a  perilous  situation,  if  they  were  looking 
as  they  testify  they  were.  Nor  do  the  conceded  facts  and 
physical  conditions  of  the  situation  presented  necessarily  im- 
peach the  evidence  of  the  witnesses  so  as  to  warrant  the  con- 
clusion that  their  evidence  is  wholly  incredible.  We  perceive 
no  merit  in  appellant's  contention  upon  this  branch  of  the 
case,  and  consider  that  the  circuit  court  was  justified  in  hold- 
ing as  matter  of  law,  upon  the  evidence  of  the  switching  crew, 
that  they  in  fact  kept  a  lookout,  as  they  assert,  and  that  they 
did  not  see  the  decedent,  and  hence  were  not  guilty  of  gross 
negligence  in  this  respect. 

The  further  claim  is  urged  that  the  jury  in  the  considera- 
tion of  the  evidence  would  have  been  justified  to  conclude  that 
while  in  the  act  of  running  this  engine  and  tender  over  the 
crossing  the  men  in  charge  of  the  engine  omitted  to  keep  a 
lookout  for  persons  upon  this  crossing,  and  that  such  omission 
on  their  part  constituted  gross  negligence  in  the  light  of  the 
imminent  danger  to  persons  from  the  engine  passing  over  the 
crossing.  To  predicate  gross  negligence  on  this  ground  it 
must  appear  that  the  passing  of  this  crossing  without  a  look- 
out being  kept,  with  an  engine  as  here  shown,  was  such  reck- 
less and  wanton  conduct  as  to  suggest  that  the  men  on  the 
engine  were  wholly  indifferent  as  regards  the  rights  and  safety 
of  persons  whose  peril  of  being  injured  they  must  be  held, 
under  the  circumstances,  to  have  known. 

"The  danger  of  inflicting  a  personal  injury  upon  a  person 
by  the  conduct  of  another  must  be  such  as  to  reasonably  permit 
of  a  belief  that  such  other  either  contemplated  producing  it,  or, 
being  conscious  of  the  danger  that  it  would  occur,  imposed 
that  danger  upon  such  person  in  utter  disregard  of  the  conse- 
quences, to  warrant  saying,  reasonably,  that  the  circumstances 
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indicate  willingness  to  perpetrate  such  injury."  Bolin  v.  C, 
St.  P.,  M.  &  0.  R.  Co.  108  Wis.  333,  84  N.  W.  446 ;  Wilson 
V.  Chippewa  Valley  E.  B.  Co.  120  Wis.  636,  98  N.  W.  536 ; 
Haverlund  v.  C,  St.  P.,  M.  &  0.  B.  Co.  143  Wis.  416,  128 
N.  W.  273. 

The  evidence  showing  the  use  of  this  crossing  by  the  public 
at  the  time  in  question  is  wholly  barren  of  anything  tending 
to  show  that  those  running  the  engine  were  necessarily  in- 
formed that  they  would  inflict  injuries  upon  a  person  in  pass- 
ing over  it  at  the  speed  and  in  the  manner  they  traveled. 
It  appears  that  all  approach  from  the  north  was  intercepted 
by  the  logging  train,  axid  it  was  well  understood  that  it  was 
the  decedent's  duty  to  guard  the  crossing  and  to  warn  people 
to  keep  off  it  to  avoid  the  danger  of  passing  trains.  These 
facts  refute  any  claim  that  the  engine  crew  as  they  approached 
the  crossing  were  apprised  of  any  actual  and  known  dangers 
to  persons  from  this  engine.  The  inferences  from  all  the 
facts  and  circumstances  negative  any  grounds  tending  to  show 
that  there  was  such  imminent  danger  to  any  one  in  passing 
over  the  crossing  as  to  make  an  omission  to  keep  a  lookout  in 
driving  the  engine  over  it  gross  negligence. 

Upon  any  theory  of  the  facts  it  is  dear  that  the  plaintiff 
has  failed  to  adduce  evidence  tending  to  establish  a  cause  of 
action  for  gross  negligence.  The  circuit  court  property  dis- 
missed the  complaint. 

By  the  Court. — Judgment  affirmed. 
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L  C.  Smith  &  Bsos.  Typbwmtkb  Company,  Appellant,  vs. 

Lfebkemait,  Bespondent. 

Ocio}>er  t7 — November  H,  i9XL 

Sales:  Default  in  cash  payment:  Vendor's  right  to  reclaim  goods: 

Waiver. 

1.  Upon  failure  of  the  purchaser  to  make  an  agreed  cash  payment 

the  vendor's  right  to  retake  the  goods  sold  must  be  asserted 
without  unnecessary  delay  or  will  be  deemed  to  have  been 
waived. 

2.  By  a  delay  of  forty-five  days  after  receiving  notice  of  the  non- 

payment of  a  check  given  for  an  agreed  cash  payment  on  a 
typewriter,  before  taking  any  steps  to  reclaim  the  property, 
the  vendor  waived  the  condition  as  to  the  cash  payment  and 
I^ermitted  the  delivery  to  become  absolute. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  A.  J.  Viw  je,  Judge.     Affirmed. 

Fred  Arnold,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Sturdevant  <6  Farr, 
and  oral  argument  by  L.  M.  Sturdevant 

Bjebwht,  J.  This  action  was  brought  to  recover  posses- 
sion of  a  typewriter.  Judgment  was  entered  for  the  defend- 
ant and  the  plaintiff  appealed. 

On  April  13,  1909,  a  typewriter  salesman  of  the  appellant 
obtained  a  written  order  from  the  Qermania  Mining  Com- 
pany for  a  typewriter  at  the  price  of  $100,  $50  cash  and  $50 
on  oi:  before  sixty  days.  The  order  and  a  $50  check  made  by 
the  mining  company  on  a  Spokane,  Washington,  bank  were 
immediately  forwarded  to  the  plaintiff  at  St  Paul,  Minne- 
sota, The  order  provided  that  the  typewriter  be  shipped 
from  St.  Paul  to  the  Germania  Mining  Company  at  Eau 
Claire,  Wisconsin.  The  typewriter  was  shipped  and  the 
check  delivered  to  plaintiff.  Shortly  afterwards  the  mining 
company  ceased  doing  business  at  Eau  Claire,  but  left  the 
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typewriter  at  its  place  of  business  there.  Later  the  Eau 
Claire  Gas  Light  Company,  landlord  of  the  TniTiiTig  company^ 
levied  by  execution  on  the  property  of  the  mining  company,  in- 
cluding the  typewriter. 

The  sheriflF  after  levy  left  the  typewriter  in  possession  of 
respondent  On  June  18,  1909,  appellant  brought  replevin 
to  recover  possession  of  the  typewriter  on  the  claim  that  the 
$50  check  had  not  been  paid  and  hence  the  title  to  the  type- 
writer had  not  passed  to  the  mining  company.  Within  a  day 
or  two  after  receipt  of  the  $50  check  the  check  was  indorsed 
and  put  through  the  American  National  Bank  of  St.  Paul, 
Minnesota.  On  April  23,  1909,  the  Hamilton  National 
Bank  of  Chicago  indorsed  the  check.  On  April  27, 1909,  the 
Spokane  Clearing  House  indorsed  it,  and  on  the  same  day  the 
check  was  protested  for  nonpayment  and  the  mining  company 
notified. 

The  question  was  litigated  on  the  trial  as  to  who  had  pos- 
session of  the  typewriter,  the  gas  light  company  or  the  re- 
spondent, and  the  court  below  obviously  regarded  that  as  the 
only  disputed  question  of  fact  in  the  case,  since  that  was  the 
only  question  submitted  to  the  jury. 

The  jury  found  that  the  sheriff  who  held  the  typewriter  on 
execution  left  it  in  the  possession  of  the  respondent.  The 
possession  of  the  respondent  was  therefore  lawful  if  the  title 
to  the  property  had  passed  to  the  mining  company. 

To  say  nothing  of  the  length  of  time  which  elapsed  after 
the  delivery  of  the  check  until  it  was  presented  at  the  Spokane 
bank,  a  period  of  about  fourteen  days,  when  in  the  regular 
course  of  mail  it  would  have  reached  such  bank  upon  which 
it  was  drawn  in  about  three  days,  nothing  was  done  to  regain 
possession  of  the  typewriter  from  the  time  the  plaintiff  had 
notice  of  nonpayment  of  the  check.  May  4,  1909,  until 
June  18  th,  following,  a  period  of  forty-five  days. 

Conceding  that  the  sale  was  on  terms  of  $50  cash  and  $50 
time,  it  was  the  duty  of  the  appellant  upon  receipt  of  the 
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check,  delivery  of  the  typewriter,  and  nonpayment  of  the 
check  to  act  promptly  in  reclaiming  its  property,  else  the  leav- 
ing of  the  property  in  possession  of  the  vendee  for  an  un- 
reasonable time  Tvoxdd  amount  to  an  absolute  delivery  and 
waiver  of  simultaneous  payment  Goldsmith  v.  Bryant,  26 
Wis.  34. 

The  assertion  of  the  right  to  reclaim  on  failure  to  make  a 
cash  payment  must  follow  without  unnecessary  delay  upon 
the  purchaser's  default.  The  seller  is  at  once  put  to  his  elec- 
tion, upon  default  in  payment,  whether  he  will  waive  the  con- 
dition as  to  payment  and  allow  the  delivery  to  become  abso- 
lute or  retake  the  property.  Freeh  v.  Lewis,  218  Pa.  St. 
141,  67  Atl.  45 ;  Leaiherbury  v.  Connor,  64  N.  J.  Law,  172, 
23  Atl.  684;  Wigton  v.  Bowley,  130  Mass.  252 ;  Crawford  v. 
Spraggins,  109  Ala.  353, 19  South.  372 ;  Parker  v.  Baxter,  86 
N.  Y.  686. 

Upon  the  undisputed  evidence  in  this  case  we  see  no  escape 
from  the  conclusion  that  the  title  passed  because  the  appellant 
waived  its  right  to  the  cash  payment  and  also  failed  to  season- 
ably reclaim  the  typewriter. 

Some  other  points  are  raised  by  appellant,  which  we  have 
considered  and  do  not  regard  well  made,  and  we  do  not  regard 
them  of  sufficient  gravity  to  require  special  treatment. 

We  find  no  prejudicial  error  in  the  record  and  therefore 
the  judgment  must  be  affirmed. 

By  the  Court. — The  judgment  is  affirmed. 

ViNJE,  J.,  took  no  part. 
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Oawksb  and  others,  Executors,  Respondents,  vs.  Mbteb  and 
others,  Railroad  Commissioners,  Appellants. 

October  t8~~November  U,  1911. 

Public  utilities:  What  are:  Landlord  furnishing  heat,  etCf  to  tenants 

and  neighbors:  Railroad  Commission. 

1.  Where  a  landlord  operates  a  plant  In  his  buildlBg  to  fumiBh 

light,  heat,  and  power  to  the  tenants  therein  and  incidentally* 
in  order  to  enable  him  to  operate  the  plant  economicaUy,  to  a 
few  neighbors,  this  is  not  a  furnishing  of  heat,  light,  or  power 
'^o  or  for  the  public"  and  does  not  constitute  him  a  "public 
utility"  within  the  meaning  of  sec.  1797mr— 1,  Stats.  (Laws  of 
1907,  ch.  499). 

2.  If  the  product  of  such  a  plant  is  intended  for  and  open  to  the 

use  of  all  the  members  of  the  public  who  may  require  it,  to  the 
extent  of  its  capacity,  the  owner  thereof  is  a  "publio  utility," 
irrespective  of  the  number  of  consumers  actually  supplied. 
8.  But  the  word  "public,"  in  said  statute,  must  be  construed  to 
mean  more  than  a  limited  class  defined  by  the  relation  of  land- 
lord and  tenant,  or  by  nearness  of  location,  as  neighbors,  or 
more  than  a  few  who  by  reason  of  any  peculiar  relation  to  the 
owner  of  the  plant  can  be  serred  by  him. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  Rat  Stevens,  Circuit  Judge.     Affirmed. 

Action  to  restrain  the  Railroad  Commission  of  Wisconsin 
from  enforcing  the  provisions  of  cL  499,  Laws  of  1907 
(sees.  1797m — 1  to  1797m — 108,  Stats,),  as  against  the 
plaintiffs.     The  complaint  alleged : 

"First  That  these  plaintiffs  are,  and  at  all  the  times  here- 
inafter mentioned  were,  duly  qualified  and  acting  as  executors 
of  and  trustees  under  the  last  will  and  testament  of  E.  Harri- 
son Cawker,  deceased,  and  under  and  by  virtue  of  letters  testa- 
mentary duly  issued  to  them  out  of  the  county  court  in  and 
for  the  county  of  Milwaukee,  in  the  state  of  Wisconsin,  and 
that  these  plaintiffs  are,  and  at  all  times  hereinafter  men- 
tioned were,  as  such  executors  and  trustees,  the  owners  in  fee 
simple  and  in  possession  of  certain  real  estate  known  and  de- 
scribed as  lot  numbered  eleven  (11)  and  the  south  half  of 
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lot  numbered  twelve  (12)  in  block  numbered  fifty-seven  (57) 
in  the  Fourth  ward  of  the  city  of  Milwaukee,  oounty  of  Mil- 
waukee, and  state  of  Wisconsin, 

^'Second.  That  said  defendants  are,  and  for  some  time  last 
past  were,  the  duly  appointed  and  qualified  members  of  the 
Kailroad  Commission  of  Wisconsin. 

^^Third.  These  plaintiffs  further  show  that  in  or  about  the 
year  1896  these  plaintiffs  caused  to  be  erected  and  constructed 
upon  said  premises,  a  certain  building  known  as  the  Cawker 
Building,  designed  and  intended  by  these  plaintiffs  to  be 
rented  for  stores,  offices,  and  light  manufacturing  purposes. 
That  at  the  time  of  the  erection  of  said  building,  as  aforesaid, 
these  plaintiffs  caused  to  be  installed  therein  a  steam  plant 
for  the  generation  of  heat,  electric  light,  and  power  for  the 
purpose  of  heating  and  lighting  said  building  and  furnishing 
electric  light  and  power  to  such  of  the  tenants  and  occupants 
of  said  building  as  should  desire  the  same. 

'fourth.  That  in  order  to  operate  said  steam  plant  with 
economy,  it  is  necessary  to  operate  the  same  so  as  to  generate 
heat,  light,  and  power  to  the  full  capacity  of  said  plant,  and 
that  after  the  completion  of  said  building  and  the  installation 
therein  of  said  steam  plant,  these  plaintiffs  found  that  they 
were  unable  to  make  use  of  the  full  capacity  of  said  power 
plant  in  the  heating  and  lighting  of  said  building  and  in  fur- 
nishing to  the  tenants  thereof  as  much  light  and  power  as  said 
tenants  desired  to  purchase,  and  that  in  order  to  operate  said 
plant  with  economy  it  would  be  necessary  for  them  to  dispose 
of  their  surplus  heat,  light,  and  power  to  other  persons. 

'Tifth.  These  plaintiffs  further  show,  that  for  the  purpose 
of  enabling  them  to  operate  their  said  plant  with  economy 
they  entered  into  contracts  with  three  persons  occupying  prem- 
ises adjacent  to  said  Cawker  Building,  to  furnish  them  with 
light  and  power  from  their  said  plant,  to  wit:  Otto  Pietsch 
Dye  Works,  F.  H.  Feldmon,  and  Q.  Logemann  &  Son  Co., 
and  that  they  also  entered  into  a  contract  with  said  G.  LogQ- 
mann  &  Son  Co.  to  furnish  to  said  G.  Logemann  &  Son  Co. 
steam  heat  for  the  purpose  of  heating  the  premises  immedi- 
ately adjoining  said  Cawker  Building  on  the  north,  and  that 
tibe  furnishing  of  such  heat,  light,  and  power  to  said  three  per- 
sons or  corporations  is  merely  incidental  to  the  furnishing  of 
heat,  li^t,  and  power  for  their  own  use  in  said  Cawker  Build- 
VoL.147— 21 
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ing  and  for  the  use  of  the  tenants  occupying  said  Cawker 
Building,  and  for  the  purpose  of  enabling  these  plainti£Fs  to 
operate  their  said  power  plant  economically. 

"Sixth.  These  plaintiffs  further  show  that  they  have  not 
at  any  time  applied  for  or  received  any  permit  from  the  ci^ 
of  Milwaukee  to  make  use  of  any  street  or  alley  in  said  city, 
nor  have  they  ever  held  themselves  out  as  able  to  or  willing  to 
furnish  light,  heat,  and  power  to  the  public,  or  to  any  person 
or  persons  other  than  the  persons  above  named,  or  their  prede* 
cessors  in  the  occupancy  of  the  premises  now  occupied  by  said 
three  persons.  That  there  are  two  public  utilities  in  said 
city  of  Milwaukee  engaged  in  the  production,  transmission, 
delivery,  and  furnishing  of  heat  and  light,  operating  under 
indeterminate  permits. 

"Seventh.  These  plaintiffs  further  show  that  said  defend- 
ants have  demanded  of  these  plaintiffs  that  they  comply  with 
the  provisions  of  chapter  499,  Laws  of  1907,  and  the  various 
acts  amendatory  thereof,  entitled  ^An  act  to  create  section 
1797m— 1  to  1797m — 108,  inclusive.  Statutes  of  1898,  giv- 
ing the  Wisconsin  Railroad  Commission  jurisdiction  over 
public  utilities,  providing  for  the  regulation  of  such  public 
utilities,  appropriating  a  sum  sufficient  to  carry  out  the  pro- 
visions of  this  act,  and  repealing  certain  acts  in  conflict  with 
the  provisions  hereof,'  and  have  threatened  to  cause  the  at- 
torney general  of  the  state  of  Wisconsin  to  prosecute  these 
plaintiffs  under  the  provisions  of  said  act,  in  case  of  their  fail- 
ure or  neglect  to  comply  therewith,  and  these  plaintiffs  fur- 
ther show  that  they  are  advised  and  believe  that  said  chap- 
ter 499  of  the  Laws  of  1907,  and  of  the  several  acts  amenda- 
tory thereof,  are  not  applicable  to  these  plaintiffs,  or  to  any 
person  or  persons  operating  a  light,  heat,  and  power  plant  un- 
der conditions  similar  to  those  under  which  these  plaintiffs 
are  operating  their  said  heat,  light,  and  power  plant  in  said 
Cawker  Building;  that  the  provisions  of  said  act,  if  applied 
to  these  plaintiffs,  would  render  the  operation  of  their  said 
plant  so  expensive  and  burdensome  as  to  compel  these  plaint- 
iffs to  cease  the  operation  thereof,  or  to  operate  the  same  at  a 
considerable  loss  to  these  plaintiffs.  That  if  said  act  should 
be  construed  to  be  applicable  to  these  plaintiffs,  these  plaint- 
iffs are  liable  under  the  provisions  thereof  to  forfeit  a  sum  not 
less  than  $100,  nor  more  than  $1,000  per  day,  for  each  and 
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every  day  durixig  which  they  have  ainoe  the  passage  and  pub- 
lication of  said  act,  or  shall  in  the  f uture^  fail  to  comply  with 
the  provisions  of  said  act ;  that  the  penalties  so  imposed  are 
unreasonable  and  void  and  are  so  large  that  the  enforcement 
of  said  penalties  against  these  plaintiffs  might  amount  to  a 
confiscation  of  the  entire  trust  estate  in  their  hands,  to  the 
irreparable  injury  of  these  plaintiffs  and  of  the  beneficiaries 
under  the  trust,  by  virtue  of  which  these  plaintiffs  hold  the 
premises  hereinafter  described^  and  that  these  plaintiffs  have 
no  adequate  remedy  at  law. 

"Wherefore,  these  plaintiffs  pray  the  judgment  of  this  court 
that  said  defendants  and  each  of  them,  their  successors  in  of- 
fice and  their  agents,  servants,  and  employees  be  forever  re- 
strained and  enjoined  from  enforcing  or  seeking  to  enforce 
the  provisions  of  said  chapter  499,  Laws  of  1907,  as  against 
these  plaintiffs,  or  from  making  any  order  or  orders  under  and 
by  virtue  of  the  authority  vested  in  them  by  said  act,  requir- 
ing these  plaintiffs  to  do  or  perform  any  act  required  by  the 
provisions  of  said  public  utility  law,  or  from  in  any  manner 
interfering  with  the  operation  by  these  plaintiffs  of  their  said 
heat,  light,  and  power  plant,  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable,  and  for  their  costs  in  this 
action." 

The  defendants  demurred  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
from  an  order  overruling  the  demurrer  they  appealed. 

For  the  appellants  there  was  a  brief  by  the  Attorney  Oerir 
eral  and  Russell  Jackson,  deputy  attorney  general,  and  oral 
argument  by  Mr.  Jackson. 

For  the  respondents  there  was  a  brief  by  Eyan,  Ogden  <fe 
Bottum,  attorneys,  and  Lewis  M.  Ogden,  of  counsel,  and  oral 
argument  by  Lewis  M.  Ogden. 

ViNjE,  J.  From  the  allegations  of  the  complaint  set  out 
in  the  foregoing  statement  of  facts  it  appears  that  plaintiffs 
built  a  plant  for  the  purpose  of  furnishing  the  tenants  of  their 
own  building  with  heat,  light,  and  power ;  that  the  completed 
plant  proved  to  be  large  enough,  when  economically  run,  to 
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furnish  more  heat,  light,  and  power  than  the  tenants  of  their 
own  building  required,  and  that  they  sold  the  surplus  to  three 
of  their  adjoining  neighbors.  Does  the  operation  of  such  a 
plant,  under  such  circumstances,  constitute  a  public  utility 
within  the  meaning  of  the  statute,  sees.  1797m — 1  to  1797m — 
108,  Stats.  (Laws  of  1907,  ch.  499)  »  Sec  17977Wr-l  de- 
fines a  public  utility  as  follows : 

"The  term  ^public  utility*  as  used  in  this  act  shall  mean  and 
embrace  every  corporation,  company,  individual,  association 
of  individuals,  their  lessees,  trustees  or  receivers  appointed  by 
any  court  whatsoever,  and  every  town,  village  or  city  that  now 
or  hereafter  may  own,  operate,  manage  or  control  any  plant 
or  equipment  or  any  part  of  a  plant  or  equipment  within  the 
state,  for  the  conveyance  of  telephone  messages  or  for  the  pro- 
duction, transmission,  delivery  or  furnishing  of  heat,  light, 
water  or  power  either  directly  or  indirectly  to  or  for  the  pub- 
lic.'* 

The  state  claims  that  by  furnishing  heat,  light,  and  power 
to  the  tenants  of  their  own  building  the  plaintiffs  became  a 
public  utility ;  that  the  furnishing  of  such  commodities  to  any 
one  else  than  to  one's  self  is  furnishing  it  to  the  public  within 
the  meaning  of  the  statute.  It  is  obvious  that  such  a  con- 
struction is  too  narrow,  for  it  would  constitute  the  owner  of 
every  building  furnishing  heat  or  light  to  tenants,  as  well  as 
«very  householder  who  rents  a  heated  or  lighted  room,  a  public 
utility.  The  legislature  never  contemplated  such  a  construc- 
tion to  be  given  the  words  "public  utility."  They  must  re- 
ceive a  construction  that  will  effectuate  the  evident  intent  of 
the  legislature  and  not  one  that  will  lead  to  a  manifest  ab- 
surdity. It  was  not  the  furnishing  of  heat,  light,  or  power 
to  tenants  or,  incidentally,  to  a  few  neighbors  that  the  l^is- 
lature  sought  to  regulate,  but  the  furnishing  of  those  com- 
modities to  the  public,  that  is,  to  whoever  might  require  the 
same.  Wis.  River  Imp.  Co.  v.  Pier,  137  Wis.  325,  118  N. 
W.  857.  The  use  to  which  the  plant,  equipment,  or  some  por- 
tion thereof  is  put  must  be  for  the  public  in  order  to  oonsti- 
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tute  it  a  public  utility.  But  whether  or  not  the  use  is  for  the 
public  does  not  necessarily  depend  upon  the  number  of  con- 
sumers ;  for  there  may  be  only  one,  and  yet  the  use  be  for  the 
public — as  where  a  plant  is  built  and  operated  for  furnishing 
power  to  the  public  generally,  but  for  a  time  finds  one  consumer 
who  uses  it  alL  If  the  product  of  the  plant  is  intended  for  and 
open  to  the  use  of  all  the  members  of  the  public  who  may  re- 
quire it,  to  the  extent  of  its  capacity,  the  fact  that  only  one  or 
two  thereof  consume  the  entire  product  rendei'S  the  plant  none 
the  less  a  public  utility.  On  the  other  hand,  a  landlord  may 
furnish  it  to  a  hundred  tenants  or,  incidentally,  to  a  few 
neighbors,  without  coming  either  under  the  letter  or  the  in- 
tent of  the  law.  In  the  instasit  case  the  purpose  of  the  plant 
was  to  serve  the  tenants  of  the  owners,  a  restricted  class,  stand- 
ing in  a  certain  contract  relation  with  them,  and  not  the  pub- 
lic The  furnishing  of  power,  ligiht,  and  heat  to  a  few  neigh- 
bors was  incidental  merely  and  limited  to  them.  Should 
plaintiffs,  however,  enlarge  their  field  of  service,  it  is  by  no 
means  certain  that  they  would  remain  exempt  from  the  oper- 
ation of  the  law.  And  having  come  within  its  provisions, 
they  would  be  required,  to  the  extent  of  the  capacity  of  their 
plant,  to  serve  any  one  making  a  demand  upon  them,  under 
such  regulations  as  the  Eailroad  Commission  might  lawfully 
prescribe.  Wis.  River  Imp.  Co.  v.  Pier,  137  Wis.  325,  118 
K  W.  867. 

It  is  very  difficult,  if  not  impossible,  to  frame  a  definition  for 
the  word  "public"  that  is  simpler  or  clearer  than  the  word  it- 
self. The  Century  Dictionary  defines  it  as  "of  or  belonging 
to  the  people  at  large,  relating  to  or  affecting  the  whole  people 
of  a  state,  nation  or  community,  not  limited  or  restricted  to 
any  particular  class  of  the  community."  The  New  Interna- 
tional defines  it  as  "of  or  pertaining  to  the  people ;  relating  to 
or  affecting  a  nation,  state  or  community  at  large."  The  ten- 
ants of  a  landlord  are  not  the  public,  neither  are  a  few  of  his 
neighbors  or  a  few  isolated  individuals  with  whom  he  may 


826         SUPREME  COURT  OF  WISCONSIN.      [Nov. 

Cawker  v.  Meyer,  147  Wis.  320. 

choose  to  deal,  though  they  are  a  part  of  the  public.  The 
word  "public"  must  be  construed  to  mean  more  than  a  lim- 
ited class  defined  by  the  relation  of  landlord  and  tenant,  6t  by 
nearness  of  location,  as  neighbors,  or  more  than  a  few  who  by 
reason  of  any  peculiar  relation  to  the  owner  of  the  plant  can 
be  served  by  him. 

While  we  find  it  quite  easy  to  ascertain  the  true  spirit  and 
intent  of  the  law,  yet  we  deem  it  inexpedient  and  unsafe  to 
attempt  to  define  in  more  specific  terms  than  the  statute  what 
does  and  what  does  not  constitute  a  public  utility.  Each  case 
will  depend  upon  its  own  peculiar  facts  and  circumstances  and 
must  be  tested  by  the  statute  in  the  light  of  such  facts  and  cir- 
cumstances.  The  law  should  receive  a  construction  that  will 
efFectuate  its  true  purpose,  however  difficult  that  may  be.  No 
resort  should  be  had  to  any  arbitrary  standard  or  to  any  fixed 
line  of  demarcation  on  the  ground  that  they  are  easy  of  appli- 
cation, or  for  any  other  reason*  The  statute  was  intended  to 
include  those,  and  only  those,  who  furnished  the  commodities 
therein  named  to  or  for  the  public.  It  was  not  intended  to 
affect  the  relation  of  landlord  and  tenant,  or  to  abridge  the 
right  to  contract  with  a  few  neighbors  for  a  strictly  incidental 
purpose,  though  relating  to  a  service  covered  by  it. 

The  conclusions  we  have  arrived  at  render  it  uimecessary  to 
determine  whether  or  not  the  statute  unreasonably  abridges 
the  right  to  contract,  and  whether  or  not  that  x>ortion  of  it 
prescribing  penalties  is  unconstitutional  on  the  ground  that 
they  are  excessive. 

By  the  Court. — Order  affirmed. 
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BoBONiB  and  others,  BeapondentSy  vs.  Thb  Falk  Company, 

Appellant 

November  l--Novemher  Hf  1911. 

OoNsnnmoKAL  Law:  Wqbkmxit'b  CoMPXirsATZoir  Act.  (1-6)  To- 
lidUtf  of  Mtatutea:  When  pasMed  upon  J>p  courtt:  OonBtruction 
of  general  language  in  conftitution:  Changed  condUions: 
Pulflic  policy.  (7-11)  Equality:  CUueification.  (6,  9-12)  Mas- 
ter and  servant:  Aooidentdl  injuriee:  Abolishing  defenses: 
Assumption  of  risk  and  negligence  of  fellow-servants:  Olassi- 
fication  of  employers:  Acceptance  of  compensation  act:  Num- 
her  of  employees:  Act  not  coercive:  Conjectural  results, 
(13)  Statutes:  Effect  of  partial  invalidity:  Legislative  declara- 
tion, (14-20)  Judicial  power:  Administrative  hoards:  Indus- 
trial Commission:  Jurisdiction:  Review  hy  courts:  Certiorari: 
Stipulating  away  right  to  resort  to  courts:  Arhitration.  (21)  In- 
juries to  public  employees:  Compensation:  Taxation:  Public 
purpose.  (22,  28,  25)  Proceedings  before  Commission:  Notices, 
etc:  Due  process  of  law.  (24)  Infants:  Right  to  contract  for 
service.  (26-28)  To  whom  compensation  act  applies:  Con- 
tracts of  service  not  affected:  Tested  rights:  Change  in  remedy 
for  future  torts:  Equity:  Injunction  against  acceptance  of  law, 

1.  Special  circumatanceB  may  make  it  the  duty  of  the  court  to  pass 

upon  the  constitutionality  of  a  statute  even  where  a  decision 
of  that  question  is  not  essential  to  a  diqwsitlon  of  the  particu- 
lar case  before  it 

2.  A  statute  must  be  sustained  unless  it  is  clear  beyond  reasonable 

question  that  it  yiolates  some  constitutional  limitation  or  pro- 
hibition. 

3.  CJonstitutional  commands  and  prohibitions  either  distinctly  laid 

down  in  express  words  or  necessarily  implied  from  general 
words  must  be  implicitly  obeyed;  but  where  a  statute  framed 
to  meet  new  economic  conditions  and  difficulties  arising  there- 
from is  attacked  as  contravening  the  general  language  or 
policy  of  the  constitution,  not  merely  the  conditions  prevailing 
at  the  time  of  the  adoption  of  the  constitution  but  also  the 
changed  social,  economic,  and  governmental  conditions  and 
ideals  of  the  present  time  and  the  problems  which  those 
changes  have  produced  must  be  considered  in  determining  the 
questions  of  construction  and  interpretation  of  such  general 
language  or  policy.  But  see  separate  opinions  of  Babnbs  and 
Mabwhat.l,  JJ. 
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i.  When  acting  within  constitutional  limitations,  the  legislature 
settles  and  declares  the  public  policy  of  the  state;  and  a  con- 
stitutional statute  cannot  be  held  to  be  contrary  to  public 
policy. 

6.  Courts  may  determine  public  policy  upon  a  subject  only  by  de- 
claring the  principle  of  common  law  applicable  thereto.  In  the 
absence  of  constitutional  or  statutory  determination  as  to  such 
policy;  and  any  public  policy  thus  created  or  determined  by  the 
courts  may  be  at  any  time  reversed  or  changed  by  the  legis- 
lature, provided  it  acts  within  constitutional  lines. 

6.  A  statute  abolishing,  in  actions  by  servants  against  masters  for 

Injuries  accidentally  received,  the  defenses  of  assumption  ot 
risk  and  negligence  of  fellow-servants  Is  valid.  In  the  absence 
of  any  express  constitutional  provision  on  the  subject 

7.  Although  the  legislature  might  In  its  discretion  classify  occupa- 

tions  and  abolish  said  defenses  as  to  the  more  hazardous  in- 
dustries while  retaining  them  as  to  the  less  hazardous,  it  need 
not  make  such  classification,  but  may  abrogate  the  defenses  aa 
to  all  occupations. 

8.  Classification  in  statutes  must  be  based  on  substantial  distinc- 

tions which  make  real  differences,  must  be  germane  to  the 
purpose  of  the  law,  must  not  be  limited  to  existing  conditions- 
only,  and  must  apply  equally  to  each  member  of  the  class. 

9.  In  the  Workmen's  Compensation  Act   (ch.  60,  Laws  of  1911; 

sees.  2394 — ^1  to  2394 — ^32,  Stats.),  providing  a  comprehensive 
scheme  by  which  accidental  injuries  to  employees  are  to  be 
compensated  for  by  the  employers  according  to  certain  definite 
rules  to  be  administered  by  an  Industrial  Commission,  a  pro- 
vision abrogating  the  defenses  of  assumption  of  risk  and  negli- 
gence of  fellow-servants  as  to  those  employers  who  do  not  elect 
to  come  under  the  law,  but  preserving  such  defenses  intact  to- 
those  who  do  so  elect,  does  not  involve  any  invalid  classificar 
tion.  « 

10.  A  minor  classification  in  such  act  by  which  the  fellow-servant 

defense  is  preserved  as  to  all  employers  employing  less  than 
four  employees  in  a  common  employment  is  also  valid. 

11.  The  question  as  to  the  legitimacy  of  such  a  classificfition  is  not 

whether  there  may  be  some  In  one  class  whose  situation  Is- 
practically  the  same  as  that  of  some  in  the  other  class,  but 
whether  there  is  a  "distinction  between  the  classes  as  classes, 
whether  there  are  characteristics  which,  in  a  greater  degree,, 
persist  through  the  one  class  than  in  the  other  which  Justify 
legal  discrimination  between  them." 

12.  The  Workmen's  Compensation  Act  expressly  gives  to  each  em» 

ployer  and  employee  a  free  choice  as  to  whether  he  will  accept 
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its  ternu  or  not;  and  its  provisions  abolishing,  as  to  those  em- 
ployers only  who  do  accept,  the  defenses  of  assumption  of  risk 
and  negligence  of  fellow-servants  cannot  be  said  to  be  in  fact 
coercive  of  acceptance;  nor  can  it  be  said  that  when  the  em- 
ployer accepts  the  law  the  employee  will  feel  compelled  to  ac- 
cept also,  through  fear  of  discharge  if  he  do  not  accept  Such 
results  are  conjectural  only,  and  a  statute  cannot  be  held  in- 
valid upon  mere  speculation  or  conjecture. 

13.  The  legislature  may  properly  declare,  in  a  statute,  its  intention 

that  one  part  or  section  thereof  is  not  a  compensation  for  and 
that  it  may  be  separated  from  the  remainder  of  the  act,  for  the 
very  purpose  of  saving  such  remainder  from  being  invalidated 
in  case  the  first-named  part  or  section  be  held  unconstitutionaL 

14.  The  Industrial  Commission  by  which  the  Workmen's  Compensa- 

tion Act  is  to  be  administered  is  not  a  court.  It  is  an  adminis- 
trative body  which  is  empowered,  in  the  course  of  its  admin- 
istration of  the  law,  to  determine  some  questions  of  fact  and 
apply  the  existing  law  thereto,  and  in  so  doing  it  acts  qucui- 
judicially,  but  it  is  not  thereby  invested  with  Judicial  power  in 
contravention  of  the  constitution.    Art.  VII,  sec.  2. 

15.  Administrative  boards  or  commissions  may  lawfully  be  endowed 

with  very  broad  powers,  and  a  decision  of  such  a  board,  when 
acting  within  its  Jurisdiction,  but  not  otherwise,  may  be  made 
conclusive  and  not  subject  to  review  by  the  courts. 

16.  The  question  of  the  Jurisdiction  of  such  a  board  is  one  always 

open  to  review  by  the  courts,  and  if  no  appeal  from  the  board 
is  provided  such  review  may  be  had  on  writ  of  certiorari, 

17.  Clear  violations  of  law  in  arriving  at  the  result  reached  by  the 

board,  such  as  acting  without  evidence  when  evidence  is  re- 
quired, or  making  a  decision  contrary  to  all  the  evidence,  con- 
stitute Jurisdictional  error  and  will  Justify  reversal  of  the 
board's  action,  as  well  as  the  failure  to  take  the  proper  steps  to 
acquire  Jurisdiction  at  the  beginning  of  the  proceeding. 

18.  Questions  as  to  the  existence  of  the  facts  upon  which  the  right 

of  the  Industrial  Commission  to  act  depends — ^as  whether  both 
employer  and  employee  have  elected  to  come  under  the  act,  and 
whether  the  injury  was  received  in  service  growing  out  of  the 
employment  as  the  result  of  accident  and  not  of  wilful  miscon- 
duct— ^must  be  decided  by  the  Commission  in  the  first  instance, 
but,  being  Jurisdictional  questions,  the  decision  thereof  must 
be  open  to  review  in  some  court  of  competent  Jurisdiction. 

19.  Although  the  act  provides  that  the  findings  of  fact  made  by  the 

Commission  shall,  in  the  absence  of  fraud,  be  conclusive,  yet  it 
also  provides  for  an  action  in  the  circuit  court  in  which  the 
Commission's  award  may  be  set  aside  upon  the  ground,  among 
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others,  that  the  Commission  acted  "without  or  in  excess  of  its 
powers;"  and  the  quoted  expression  is  equivalent  to  or  at  least 
inclusiye  of  the  expression  "without  or  in  excess  of  its  Jurisdic- 
tion," as  those  words  are  used  in  certiorari  actions. 

20.  When  employer  and  employee  elect  to  come  under  the  law  they 

do  not  thereby  wholly  stipulate  away  their  rights  to  resort  to 
the  courts,  but  merely  make  an  agreement,  in  effect,  to  arbi- 
trate special  matters,  such  as  the  extent  of  an  injury  or  dis- 
ability and  the  like,  leaving  open  to  review  in  the  courts  the 
issues  as  to  fundamental  rights,  namely,  whether  the  parties 
have  elected  to  come  under  the  law  and  whether  the  injuries 
were  received  as  therein  specified. 

21.  The  legislature  may  properly  provide  how  compensation  shall  be 

made  for  accidental  injuries  sustained  by  employees  in  the 
public  service;  and  in  raising  money  to  discharge  such  obli- 
gations the  state  or  the  municipalities  levy  taxes  for  a  proper 
public  purpose  and  do  not  deprive  taxpayers  of  their  property 
without  due  process  of  law. 

22.  The   Industrial   Commission   being   merely   an   administrative 

board,  not  a  court,  the  clauses  of  sec.  2394 — 16,  Stats.  (Laws  of 
1911,  ch.  60),  providing  for  the  giving  notice  of  claim  by  mail, 
and  allowing  testimony  to  be  taken  without  notice  to  either 
party,  are  valid. 
28.  If  notice,  either  actual  or  constructive,  of  the  commencement 
of  the  proceedings  before  such  a  board  be  given  to  the  parties 
interested,  and  they  be  given  full  and  free  opportunity  to  be 
heard  and  present  evidence,  it  is  sufficient,  even  though  notice 
of  intermediate  steps  of  the  proceeding  be  not  required  or 
given;  and  this  is  especially  true  of  a  board  which,  like  the 
Industrial  Commission,  acts  only  on  the  rights  of  parties  who 
have  consented  that  it  may  so  act 

24.  The  legislature  may  endow  minors  with  the  right  to  make  con- 

tracts otherwise  lawful;  and  the  provision  of  the  Workmen's 
Compensation  Act  which  declares  that  a  minor  who  is  legally 
entitled  to  work  shall  have  the  same  power  of  contracting  for 
service  as  an  adult,  is  not  objectionable. 

25.  Objections  to  the  act  which,  even  if  sustained,  would  not  invali- 

date the  entire  law  but  only  specific  provisions  thereof,  are  not 
now  passed  upon,  but  are  reserved  for  consideration  when  actual 
cases  shall  arise  calling  for  a  decision  thereof.  Among  the 
questions  so  reserved  are  those  as  to  the  validity  of  the  pro- 
vision that  the  Commission  or  any  member  thereof,  or  anif  ex- 
aminer appointed  thereto,  shall  have  power  to  issue  subposnas, 
obedience  to  which  shall  be  enforced  by  contempt  proceedings 
in  the  circuit  court,  and  as  to  the  validity  of  the  claoaee  whicli 
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empower  the  CommlaBlon  (1)  to  declare  and  enforce  penalties 
against  the  employer  for  failure  to  perform  certain  orders  of 
the  Commission  made  pendiag  hearing  (sec.  2394 — 17);  (2)  to 
set  aside  or  modify  contracts  of  settlement  previously  made  by 
the  parties  (sec.  2394 — 16) ;  and  (3)  to  regulate  the  amount  of 
contingent  attorney's  fees  and  permit  one  claimant  to  make  a 
contract  which  it  may  refuse  to  allow  another  to  make  (sec. 
2394—22). 

26.  The  Compensation  Act  was  plainly  intended  to  apply  to  all  em- 

ployers and  employees,  including  persons  employed  under  con- 
tracts of  service  which  were  made  prior  to  Its  passage  and  do 
not  expire  until  some  definite  time  thereafter;  but  the  obliga- 
tions of  such  contracts  are  in  no  wise  impaired. 

27.  The  legislature  may  at  any  time  change  the  remedy  for  torts 

yet  to  be  committed,  and  such  changes  do  not  affect  or  impair 
existing  contracts  of  employment. 

28.  A  court  of  equity  will  not  at  the  suit  of  an  employee  restrain  his 

employer  from  electing  to  come  under  the  Compensation  Act 
on  the  ground  that  such  election  will  compel  the  employee  to 
withdraw  from  his  contract  of  employment  or  to  come  under 
the  law  himself.  If  the  employer  breaks  his  contract  because 
the  employee  declines  to  accept  the  law,  the  employee  has  an 
adequate  remedy  at  law  for  such  breach;  and  if  the  employee 
accepts  the  law  he  loses  no  contract  or  vested  right  and  \b  not 
damaged.  In  the  eyes  of  the  law,  by  the  change  in  his  remedy 
for  future  torts. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J,  Txjbneb,  Circuit  Judge.     Reversed. 

It  appears  by  the  complaint  that  the  defendant  is  a  manu- 
facturing corporation  in  Milwaukee,  employing  at  its  shops 
many  workmen,  among  whom  are  the  plaintiffs.  The  plaint- 
iff Borgnis  is  the  superintendent  of  one  of  the  departments  in 
the  defendant's  establishment  at  a  salary  of  $2,000  per  year, 
under  a  contract  extending  some  time  in  the  future.  The 
plaintiff  Schumacher  is  an  infant  seventeen  years  of  age,  em- 
ployed under  an  apprenticeship  contract  which  has  yet  nearly 
three  years  to  run.  The  complaint  further  alleges  that  the 
defendant  threatens  to  file  an  election  to  become  subject  to  the 
provisions  of  ch.  50  of  the  Laws  of  1911,  known  as  the  Work- 
men's Compensation  Act;  that  such  election  will  compel  the 
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plaintiffs  severally  to  withdraw  from  their  said  contracts  or 
to  submit  to  the  provisions  of  said  act,  and  that  hence  said 
election  will  thus  work  irreparable  injury  to  the  plaintiffs, 
for  which  they  have  no  adequate  remedy  at  law.  The  prayer 
is  that  the  defendant  be  enjoined  from  fOing  such  election  dur- 
ing the  continuance  of  the  contracts.  By  answer  the  defend- 
ant admitted  the  allegatiouB  of  the  complaint,  except  the  alle- 
gations of  irreparable  injury  and  absence  of  an  adequate  rem- 
edy at  law,  which  were  denied,  and  as  an  affirmative  defense 
alleged  that  the  act  in  question  was  null  and  void,  because  it 
violates  a  number  of  specified  articles  of  the  constitutions  of 
the  state  and  of  the  United  States,  and  hence  that  the  defend- 
ant's election  to  become  subject  to  the  act  could  not  possibly 
work  any  injury  to  the  plaintiffs.  Upon  motion,  judgment 
was  entered  upon  the  pleadings  enjoining  the  defendant  from 
electing  to  become  subject  to  the  act  during  the  continuance  of 
the  plaintiffs'  contracts,  and  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Carpenter  <£  Poss, 
and  oral  argument  by  Paul  D.  Carpenter.  They  contended, 
inter  alia,  (1)  that  the  unprecedented  declaration  of  legisla- 
tive intent  in  sec  2394 — 32  is  a  confession  of  weakness  and 
is  also  an  attempt  to  evade  the  well  established  rule  that 
'Vhere  parts  of  a  law  are  unconstitutional  and  other  parts 
valid,  yet  it  evidently  appears  that  the  former  were  intended 
as  compensations  for  the  latter,  and  the  connection  between 
them  is  such  as  to  warrant  the  belief  that  the  legislature  would 
not  have  passed  the  valid  parts  alone,  there  the  whole  act 
should  be  held  invalid."  Slauson  v.  Racine,  13  Wis.  398; 
Lynch  v.  Steamer  Economy,  27  Wis.  69 ;  State  ex  reL  Walsh 
V.  Dousman,  28  Wis.  64:l;^tJcins  v.  Fraker,  32  Wis.  610; 
Slinger  v.  Menneman,  38  Wis.  504;  State  ex  rel.  Drake  v. 
Doyle,  40  Wis.  176 ;  Dells  v.  Kennedy,  49  Wis.  565,  6  N.  W. 
246 ;  Stale  ex  rel.  Cornish  v.  Tuttle,  53  Wis.  45,  9  N.  W.  791 ; 
Stale  ex  rel  La  Valle  v.  Sauk  Co.  62  Wis.  376,  22  N.  W. 
572;  GilbeH'Amold  L.  Co.  v.  Superior,  91  Wis.  353,  64  N. 


14]  AUGUST  TERM,  1911.  888 

Boignia  y.  Falk  Ck>.  147  Wia.  327. 

W.  999.  This  act  is  plainly  a  whole  and  every  part  of  it  is 
a  compensation  for  every  other  part  While  a  declaration  of 
l^slative  intent  contemporaneous  with  the  act  itself  (or,  as 
in  this  case,  part  of  the  act)  will  be  given  great  weight  by  the 
courts,  yet  in  the  last  analysis  it  is  for  the  courts,  not  for  the 
legislature,  to  construe  the  laws  and  also  to  determine  what 
parts  are  inducements  for  the  enactment  of  other  parts.  Ex 
parte  BVmchard,  9  Nev.  101 ;  Dayton  O.  &  8,  M.  Co.  v.  Sea- 
well,  11  Nev.  394;  Reiser  v.  WiUiam  Tell  8.  F.  Asso.  39  Pa. 
St  137 ;  8mith  v.  Westerly,  19  R  I.  437,  35  Atl.  626 ;  Mor- 
gan Park  V.  Knopf,  210  111.  453,  71  N.  E.  340 ;  IngaUs  v. 
Cole,  47  Me.  630 ;  Planters'  Bank  v.  Black,  11  Sm.  &  M. 
(Miss.)  43 ;  Oough  v.  Pratt,  9  Md.  526 ;  Householder  v.  Kaanr 
SOS,  83  Mo.  488 ;  Files  v.  Fuller,  4A  Ark.  273 ;  Tilford  v. 
Ramsey,  43  Mo.  410 ;  New  Orleans  v.  Louisiana  Mvi.  Ins, 
Co.  26  La.  499 ;  Slutts  v.  Dana,  138  Iowa,  244,  115  N.  W. 
1115 ;  Phila.  &  E.  B.  Co.  v.  Catawissa  R.  Co.  53  Pa.  St  20 ; 
8an  Francisco  v.  Spring  Valley  W.  Works,  48  CaL  493; 
County  Seat  of  La  Fayette  Co.  2  Pin.  623.  Should  the  court 
rule  that  this  section  controls,  then  it  is  so  obscure  in  itself 
and  so  contradicted  by  the  concluding  clause  of  sec.  2394 — 4 
that  its  meaning  is,  for  practical  purposes,  impossible  of  as- 
certainment. But  should  the  court  ascertain  the  meaning  of 
said  section  and  determine  the  same  to  be  binding,  then  the 
rule  expressio  vmus  est  exclusio  alterius  applies,  and  after 
setting  aside  the  parts  declared  to  be  separable  the  entire  bal- 
ance of  the  act  must  positively  stand  or  fall  together. 
(2)  Subd.  2  of  sec.  2394 — 1,  abolishing  the  fellow-servant  de- 
fense for  all  employers  who  have  at  the  time  of  the  accident  in 
common  employment  four  or  more  employees,  is  invalid. 
The  mere  classification  by  numbers  distinct  from  hazard  can- 
not stand.  The  number  of  employees  bears  no  relation  what- 
ever (or  only  a  purely  artificial  one)  to  the  hazard  of  the  em- 
ployment The  abrogation  of  these  defenses  for  certain 
employments  must  rest  on  the  ground  that  such  employ- 
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ments  are  extrahazardotis.  Employers*  Liability  Cases,  207. 
U.  S.  463,  28  Sup.  Ct  141;  Mo.  Pac.  B.  Co.  v.  Mackey, 
38  Kan.  298,  6  Pac  291 ;  Mo.  Pac.  B.  Co.  v.  Mackey,  127 
U.  S.  206,  8  Sup.  Ot.  1161 ;  Peirce  v.  Van  Dusen,  78  Fed. 
693 ;  Chicago,  M.  <&  St.  P.  B.  Co.  v.  Solan,  169  U.  S.  133, 
18  Sup.  Ct  289 ;  Chicago,  B.  I.  dk  P.  B.  Co.  v.  ZemecJce, 
69  Neb.  689,  82  N.  W.  26.  A  qualification  of  the  fellow- 
servant  rule  in  the  case  of  railroads  in  general  has  been  held 
to  apply  only  to  the  employees  engaged  in  the  hazardous  work 
of  the  roads.  Mo.,  K.  <£  T.  B.  Co.  v.  Medaris,  60  Kan.  161, 
56  Pac.  878 ;  Deppe  v.  C,  B.  I.  i&  P.  B.  Co.  36  Iowa,  62 ; 
Jemming  v.  O.  N.  B.  Co.  96  Minn.  302,  104  N.  W.  1079; 
Bedford  Q.  Co.  v.  Bough,  168  Ind.  671,  80  N.  E.  629 ;  India/nr 
apolis  T.  dk  T.  Co.  v.  Kinney,  171  Ind.  612,  86  N.  E.  964. 
The  supreme  court  of  the  United  States,  however,  has  ex- 
tended the  ruling  so  as  to  include  all  employees  of  a  railroad, 
but  this  decision  still  rests  upon  the  extrahazardous  nature  of 
railroad  work  in  general.  Louisville  &  N.  B.  Co.  v.  Melton, 
218  U.  S.  36,  30  Sup.  Ct  676.  See,  also,  Chicago,  M.  &  St. 
P.  B.  Co.  V.  Westby,  178  Fed.  619 ;  Gnlf,  C.  &  S.  P.  B.  Co. 
V,  Ellis,  166  U.  S.  160, 17  Sup.  Ct  266 ;  SeahoU  v.  Comm'rs, 
187  Pa.  St  318,  41  Atl.  22;  Pasadena  v.  Stimson,  91  Cal. 
238,  27  Pac.  604.  This  clause  in  the  Wisconsin  act  excludes 
such  an  enormous  class  engaged  in  operations  highly  hazard- 
ous and  includes  such  an  enormous  class  engaged  in  voca- 
tions almost  wholly  free  from  risk,  that  the  classification  is 
not  based  on  hazard  at  alL  (3)  Sec.  2394 — 1,  abrogating  the 
assumption  of  risk  and  (for  certain  employers)  the  fellow- 
servant  rule,  is  wholly  void  because  public  policy  does  not 
require  their  abrogation  in  any  but  the  hazardous  trades.  In 
the  cases  in  which  the  abrogation  or  change  in  these  rules  has 
been  upheld  it  will  be  noted  that  in  the  statutes  so  upheld  the 
defenses  were  abrogated  or  restricted  only  as  to  the  hazardous 
trades,  such  as  railroading,  mining,  and  the  like.  These  de- 
fenses can  only  be  abrogated  in  the  exercise  of  the  police 


14]  AUGUST  TERM,  1911.  386 

BoTgniB  v.  Falk  Ck>.  147  Wit.  327. 

power  of  the  state  and  to  subserve  public  policy,  and  it  is  for 
this  court  to  determine  whether  public  policy  requires  the 
abrogation  of  the  defenses  as  attempted  in  this  act. 

Arthur  Breslauer,  for  the  resx>ondent 

On  behalf  of  the  state  there  were  briefs  by  the  Attorney 
Oeneral  and  RusseU  Jackson,  deputy  attorney  general,  and 
oral  argument  by  Mr.  Jackson.  They  argued,  among  other 
thingps,  that  the  defenses  abolished  are  not  constitutional 
rights,  but  are  at  most  court-made,  common-law  defenses,  or 
rules  of  public  policy,  which  the  legislature  may  qualify, 
abolish,  or  continue  ad  libitiun.  Opinion  of  Justices  (Mass.) 
96  N.  E.  308;  Ives  v.  8.  B.  B.  Co.  200  N.  Y.  271,  94 
N.  E.  481 ;  Quackenbush  v.  Wis.  &  Minn.  R.  Co.  62  Wis.  411, 
22  N.  W.  519 ;  Quackenbtish  v.  Wis.  <&  Minn.  R.  Co.  71  Wis. 
472,  37  N.  W.  834 ;  Employers*  Liability  Cases,  207  U.  S. 
463,  28  Sup.  Ct.  141 ;  Kiley  v.  C,  M.  <6  8t.  P.  B.  Co.  138 
Wis.  215, 119  N.  W.  309 ;  Wilmington  Star  M.  Co.  v.  Fulton, 
205  U.  S.  60,  27  Sup.  Ct  412.  In  respect  to  the  power  of  the 
legislature  to  abrogate  the  defense  of  assumption  of  risk,  see, 
also,  Minnesota  I.  Co.  v.  Kline,  199  U.  S.  593,  26  Sup.  Ct 
169 ;  HaU  v.  West  &  8.  M.  Co.  39  Wash.  447,  81  Pac.  915 ; 
Johnson  v.  So.  Pac.  Co.  196  U.  S.  1,  25  Sup.  Ct  158 ;  Walker 
V.  C.  C.  B.  Co.  135  N.  C.  738,  47  S.  E.  675 ;  Mott  v.  South- 
ern B.  Co.  131  N.  C.  234,  42  S.  E.  601 ;  Cogdell  v.  Southern 

B.  Co.  129  N.  C.  398,  40  S.  E.  202 ;  Thomas  v.  B.  £  A.  A.  L. 
R.  Co.  129  N.  C.  392,  40  S.  E.  201 ;  CarterviUe  C.  Co.  v.  Ab- 
bott, 181  111.  495,  55  N.  E.  131 ;  Odin  C.  Co.  v.  Denman,  185 
IlL  413,  57  N.  E.  192 ;  D.  H.  Davis  C.  Co.  v.  Polland,  27 
Ind.  App.  697,  60  N.  E.  1124;  Island  C.  Co.  v.  Swaggerty, 
169  Ind.  664,  62  N.  E.  1103,  65  N.  E.  1026;  Narramore  v. 

C,  C,  C.  &  St.  L.  B.  Co.  96  Fed.  298 ;  U.  8.  C.  Co.  v.  Cooper 
(Ind.  App.)  82  N.  E.  981 ;  Hailey  v.  T.  <&  P.  B.  Co.  113  La. 
633,  37  South.  131 ;  Murphy  v.  Grand  Bapids  V.  Works,  142 
Mich.  677, 106  N.  W.  211 ;  Kilpairick  v.  O.  T.  B.  Co.  74  Vt 
288,  52  AtL  531 ;  Johnson  v.  Mammoth  Vein  C.  Co.  88  Ark. 
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243,  114  S.  W.  722,  123  S.  W.  1180 ;  CoUy  v.  N.  C.  B.  Co. 
129  N.  C.  407,  40  S.  E.  195 ;  Lore  v.  American  Mfg.  Co.  160 
Mo.  608,  61  S.  W.  678.  See,  also,  the  following  cases  as  to 
the  power  of  the  legislature  to  abolish  the  soKsalled  fellow-serv- 
ant defense :  Mobile,  J,  &  E.  C.  R.  Co.  v.  Tumipseed,  219  U. 
S.  35,  31  Sup.  Ct.  136 ;  Ditbemer  v.  C,  M.  &  St.  P.  B.  Co. 
47  Wis.  128,  2  N.  W.  69 ;  Mo.  Pac.  B.  Co.  v.  Haley,  25  Kan. 
35;  Mo.  Pac.  B.  Co.  v.  Mackey,  33  Kan.  298,  6  Pac  291; 
Bucklew  V.  C.  I.  B.  Co.  64  Iowa,  603,  21  N.  W.  103 ;  Mc 
Aunich  v.  M.  <6  M.  B.  Co.  20  Iowa,  338 ;  Vindicator  O.  O.  M. 
Co.  V.  FirstbrooJe,  36  Colo.  498,  86  Pac  313 ;  Deppe  v.  C,  B. 
I.  <&  P.  B.  Co.  36  Iowa,  52 ;  Peirce  v.  Van  Dusen,  78  Fed. 
693 ;  Campbell  v.  Cook,  86  Tex.  630,  26  S.  W.  486 ;  Thomp- 
son  V.  Central  B.  &  B.  Co.  54  Ga.  509 ;  Georgia  B.  Co.  v. 
Ivey,  73  Ga.  499 ;  Mo.  Pac.  B.  Co.  v.  Castle,  172  Fed.  841 ; 
Mo.  Pac.  B.  Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ot  1161. 
Such  being  its  prerogative,  it  was  entirely  competent  for  the 
legislature  to  abolish  these  defenses  in  the  manner  provided 
bj  this  act,  and  to  make  the  abrogation  thereof  conditional 
upon  the  election  of  the  employer  to  accept  the  immunities  af- 
forded him  by  the  compensatory  provisions  of  the  act.  The 
inducement  or,  in  other  words,  the  influence  exercised  by  the 
act  in  this  respect  is  not  coercive,  although  it  may  have  a  per- 
suasive effect  Stale  ex  rel.  Van  Alstine  v.  Frear,  142  Wis. 
320, 125  N.  W.  961 ;  Assaria  State  Bank  v.  Dolley,  219  U.  S. 
121,  31  Sup.  Ct  189;  Opinion  of  Justices  (Mass.)  96  N.  E. 
308. 

A  brief  containing,  among  other  things,  a  history  of  com- 
pensation acts  and  a  compilation  of  executive  messages,  re- 
ports of  committees  and  commissions,  and  other  documents, 
was  filed  on  behalf  of  the  Industrial  Commission  by 
C.  H.  Crownhart,  Joseph  D.  Beck,  and  John  B.  Commons, 
constituting  that  Commission. 

Wiwsix>w,  0.  J.  We  are  not  certainly  advised  as  to  the 
exact  ground  on  which  the  decision  below  was  reached,  but  we 
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assume  that  it  was  on  the  theory  that  the  law  in  question  was 
a  valid  law ;  that  it  was  retrospectiye  in  its  effect ;  and  that 
if  the  defendant  elected  to  become  subject  to  the  act  the 
plaintiffs  would  be  compelled  to  breach  their  existing  con- 
tracts or  submit  to  the  terms  of  the  act  and  thus  lose  valuable 
ri^ts ;  and  hence  that  equity  might  and  should  restrain  their 
employer  from  electing  to  come  under  the  law  until  their  ex- 
isting contracts  had  expired. 

It  seems  to  be  true  that  this  action  might  very  well  be  dis- 
posed of  without  considering  the  question  of  the  validity  of 
the  act  in  question.  Ordinarily  under  such  circumstances 
that  course  would  be  the  proper  one  to  pursue,  for  the  question 
of  the  constitutionality  of  a  statute  passed  by  the  legislature 
is  not  one  to  be  lightly  taken  up,  and  generally  such  a  question 
will  not  be  decided  unless  it  be  necessaiy  to  decide  it  in  order 
to  dispose  of  the  case.  There  are  circumstances  here  present, 
however,  which  seem  to  call  very  loudly  for  immediate  con- 
sideration of  the  question  of  the  validity  of  the  act  in  question, 
if  under  any  view  of  the  case  it  can  be  considered  as  involved. 
The  legislature,  in  response  to  a  public  sentiment  which  cani 
not  be  mistaken,  has  passed  a  law  which  attempts  to  solve  cer- 
tain very  pressing  problems  which  have  arisen  out  of  the- 
changed  industrial  conditions  of  our  time.  It  has  endeavored 
by  this  law  to  provide  a  way  by  which  employer  and  employed  , 
may,  if  they  so  choose,  escape  entirely  from  that  very  trouble- 
some and  economically  absurd  loixury  known  as  personal  in-  . 
jury  litigation,  and  resort  to  a  system  by  which  every  em- 
ployee not  guilty  of  wilful  misconduct  may  receive  at  once  a  , 
reasonable  recompense  for  injuries  accidentally  received  in 
his  employment  under  certain  fixed  rules,  without  a  lawsuit 
and  without  friction. 

A  considerable  number  of  employers  have  accepted  the 
terms  of  the  act,  but  unquestionably  many  are  waiting  until 
the  question  of  the  constitutionality  of  the  act  be  authorita- 
tively settled  by  this  court.  Nor  is  this  attitude  either  blame- 
worthy or  surprising.  If  an  employer  elects  to  accept  the  act 
Vol.  147  -  22 
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and  proceeds  to  pay  out  the  sums  which  it  requires  for  a  year 
OT  more,  and  then  the  act  should  be  declared  unconstitutional^ 
it  might  well  be  that  he  would  have  paid  out  considerable 
sums  which  under  the  former  system  he  would  not  be  required 
to  pay  at  all,  because  he  was  not  negligent,  and  that  he  would 
also  be  subject  to  suits  to  recover  additional  sums  by  those 
who,  without  contributory  negligence,  had  suffered  injury  and 
had  received  compensation  under  the  law.  The  situation  is 
unquestionably  one  of  much  doubt  and  uncertainty  among  the 
great  industries  of  the  state,  and  it  must  remain  audi  until 
this  court  has  spoken.  Many  employers  of  labor  who  have 
not  accepted  the  law  have  taken  that  course,  not  because  they 
have  chosen  definitely  to  decline  the  terms  of  the  law,  but  be- 
cause they  do  not  know  whether  they  will  be  protected  if  they 
accept  and  act  under  it.  Such  a  condition  of  uncertainty  ought 
not  to  be  allowed  to  exist  if  it  can  be  removed.  This  court  can- 
not properly  decide  questions  which  are  not  legitimately  in- 
volved in  bona  fide  lawsuits,*  but  it  may  properly  decide  all 
questions  which  are  so  involved,  even  though  it  be  not  abso- 
lutely essential  to  the  result  that  all  should  be  decided.     The 

• 

validity  of  the  statute  in  question  is  a  matter  which  may  be 
legitimately  considered  in  the  decision  of  this  case.  If  the 
statute  be  unconstitutional  and  void,  then  it  is  certain  that  the 
plaintiffs  have  no  cause  of  action,  because  an  election  to  accept 
the  terms  of  a  void  statute  could  harm  no  one.  Impressed 
with  this  view  of  our  duty  under  the  circumstances,  we  ad- 
vanced the  present  case  upon  the  calendar,  and  invited  argu- 
ment upon  the  main  question  as  to  the  constitutionality  of  the 
statute,  not  only  from  the  Attorney  General  on  behalf  of  the 
state,  but  from  any  attorney  interested  in  the  question.  In 
pursuance  of  this  invitation  the  Attorney  General  and  the  In- 
dustrial Commission  filed  briefs,  and  oral  argument  was  made 
by  the  Deputy  Attorney  General.  The  case  has  been  fully 
presented,  therefore,  both  by  brief  and  argument,  and  we  are 
now  to  consider  whether  there  be  any  solid  foundation  for  the 
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attack  made  upon  the  law.  Ih  undertaking  this  task  it  will 
be  necessary  first  to  set  forth  in  some  detail  its  fundamental 
provisions. 

It  adds  thirty*two  new  sections  to  the  Statutes,  the  first 
eight  of  which  sections  are  as  follows : 

"Section  2394 — 1.  In  any  action  to  recover  damages  for  a 
personal  injury  sustained  within  this  state  by  an  employee 
while  engaged  in  the  line  of  his  duty  as  such,  or  for  death  re- 
sulting from  personal  injury  so  sustained,  in  which  recovery 
is  sought  upon  the  ground  of  want  of  ordinary  care  of  the  em- 
ployer, or  of  any  officer,  agent,  or  servant  of  the  employer,  it 
shall  not  be  a  defense : 

"1.  That  the  employee  either  expressly  or  impliedly  as- 
sumed the  risk  of  the  hazard  complained  of. 

"2.  When  such  employer  has  at  the  time  of  the  accident  in 
a  commons  employment  four  or  more  employees,  that  the  in- 
jury or  death  was  caused  in  whole  or  in  part  by  the  want  of 
ordinary  care  of  a  fellow-servant. 

"Any  employer  who  has  elected  to  pay  compensation  as 
hereinafter  provided  shall  not  be  subject  to  the  provisions  of 
this  section  2394 — 1. 

"Section  2394 — 2.  No  contract,  rule,  or  regulation,  shall 
exempt  the  employer  from  any  of  the  provisions  of  the  pre- 
ceding  section  of  this  act. 

"Section  2394 — 3.  Except  as  regards  employees  working 
in  shops  or  offices  of  a  railroad  company,  who  are  within  the 
provisions  of  subsection  9  of  section  1816  of  the  statutes,  a& 
amended  by  chapter  254  of  the  Laws  of  1907,  the  term  'em- 
ployer' as  used  in  the  two  preceding  sections  of  this  act  shall 
not  include  any  railroad  company  as  defined  in  subsection  7 
of  said  section  1816  as  amended,  said  section  1816  and  amend- 
atory acts  being  continued  in  force  unaffected,  except  as  afore- 
said, by  the  preceding  sections  of  this  act. 

"Section  2394 — 4,  Liability  for  the  compensation  herein- 
after provided  for,  in  lieu  of  any  other  liability  whatsoever, 
shall  exist  against  an  employer  for  any  personal  injury  acci- 
dentally sustained  by  his  employee,  and  for  his  death,  if  the 
injury  shall  proximately  cause  death,  in  those  cases  where  tho 
following  conditions  of  compensation  concur : 
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"1.  Where,  at  the  time  of  the  accident,  both  the  employer 
and  employee  are  subject  to  the  provisions  of  this  act  accord- 
ing to  the  succeeding  sections  hereof. 

"2.  Where,  at  the  time  of  the  accident,  the  employed  is 
performing  service  growing  out  of  and  incidental  to  his  em- 
ployment. 

"3.  Where  the  injury  is  proximately  caused  by  accident, 
and  is  not  so  caused  by  wilful  misconduct. 

"And  where  such  conditions  of  compensation  exist  for  any 
personal  injury  or  death,  the  right  to  the  recovery  of  such 
compensation  pursuant  to  the  provisions  of  this  act,  and  acts 
amendatory  thereof,  shall  be  the  exclusive  remedy  against  the 
employer  for  such  injury  or  death ;  in  all  other  cases  the  lia- 
bility of  the  employer  shall  be  the  same  as  if  this  and  the  suc- 
ceeding sections  of  this  act  had  not  been  passed,  but  shall  be 
subject  to  the  provisions  of  the  preceding  sections  of  this  act. 

"Section  2394 — 5.  The  following  shall  constitute  employ- 
ers subject  to  the  provisions  of  this  act  within  the  meaning  of 
the  preceding  section : 

"1.  The  state,  and  each  county,  city,  town,  village,  and 
school  district  therein. 

"2.  Every  person,  firm,  and  private  corporation  (including 
any  public  service  corporation),  who  has  any  person  in  service 
under  any  contract  of  hire,  express  or  implied,  oral  or  writ- 
ten, and  who,  at  or  prior  to  the  time  of  the  accident  to  the 
employee  for  which  compensation  under  this  act  may  be 
claimed,  shall,  in  the  manner  provided  in  the  next  section, 
have  elected  to  become  subject  to  the  provisions  of  this  act, 
and  who  shall  not,  prior  to  such  accident,  have  effected  a  vnth- 
drawal  of  such  election,  in  the  manner  provided  in  the  next 
section. 

"Section  2394 — 6.  Such  election  on  the  part  of  the  em- 
ployer shall  be  made  by  filing  with  the  industrial  accident 
board,  hereinafter  provided  for,  a  written  statement  to  the 
effect  that  he  accepts  the  provisions  of  this  act,  the  filing  of 
which  statement  shall  operate,  within  the  meaning  of  sec- 
tion 2394 — 5  of  this  act,  to  subject  such  employer  to  the  pro- 
visions of  this  act  and  all  acts  amendatory  thereof  for  the  term 
of  one  year  from  the  date  of  the  filing  of  such  statement,  and 
thereafter,  without  further  act  on  his  part,  for  successive 
terms  of  one  year  each,  unless  such  employer  shall,  at  least 
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sixty  days  prior  to  the  expiration  of  such  first  or  any  succeed- 
ing year,  file  in  the  office  of  said  board  a  notice  in  writing  to 
the  effect  that  he  desires  to  withdraw  his  election  to  be  subject 
to  the  provisions  of  the  act 

"Section  2394 — 7.  The  term  ^employee'  as  used  in  section 
2394 — 4  of  this  act  shall  be  construed  to  mean : 

"1.  Every  person  in  the  service  of  the  state,  or  of  any 
county,  city,  town,  village,  or  school  district  therein,  under 
any  appointment,  or  contract  of  hire,  express  or  implied,  oral 
or  written,  except  any  official  of  the  state,  or  of  any  county, 
city,  town,  village,  or  school  district  therein,  provided  that 
one,  employed  by  a  contractor,  who  has  contracted  with  a 
county,  city,  town,  village,  school  district,  or  the  state,  through 
its  representatives,  shall  not  be  considered  an  employee  of  the 
state,  county,  city,  town,  village,  or  school  district  which  made 
the  contract 

"2.  Every  person  in  the  service  of  another  under  any  con- 
tract of  hire,  express  or  implied,  oral  or  written,  including 
aliens,  and  also  including  minors  who  are  legally  permitted 
to  work  under  the  laws  of  the  state  (who,  for  the  purposes  of 
the  next  section  of  this  act,  shall  be  considered  the  same  and 
shall  have  the  same  power  of  contracting  as  adult  employees), 
but  not  including  any  person  whose  employment  is  but  casual 
or  is  not  in  the  usual  course  of  the  trade,  business,  profession, 
or  occupation  of  his  employer. 

"Section  2394 — 8.  Any  employee  as  defined  in  subsec- 
tion 1  of  the  preceding  section  shall  be  subject  to  the  provis- 
ions of  this  act  and  of  any  act  amendatory  thereof.  Any  em- 
ployee as  defined  in  subsection  2  of  the  preceding  section  shall 
be  deemed  to  have  accepted  and  shall,  within  the  meaning  of 
section  2394 — 4  of  this  act,  be  subject  to  the  provisions  of  this 
act  and  of  any  act  amendatory  thereof,  if,  at  the  time  of  the 
accident  upon  which  liability  is  claimed : 

"1.  The  employer  charged  with  such  liability  is  subject  to 
the  provisions  of  this  act,  whether  the  employee  has  actual 
notice  thereof  or  not ;  and 

"2.  Such  employee  shall  not,  at  the  time  of  entering  into 
his  contract  of  hire,  express  or  implied,  with  such  employer, 
have  given  to  his  employer  notice  in  writing  that  he  elects  not 
to  be  subject  to  the  provisions  of  this  act ;  or,  in  the  event  that 
such  contract  of  hire  was  made  in  advance  of  such  employer 
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X    - 


l)ecoming  subject  to  the  provisions  of  the  act,  such  employee 
shall  have  given  to  his  employer  notice  in  writing  that  he 
elects  to  be  subject  to  such  provisions,  or  v«^ithout  giving  either 
of  such  notices,  shall  have  remained  in  the  service  of  such  em- 
ployer for  thirty  days  after  the  employer  has  filed  with  said 
board  an  election  to  be  subject  to  the  terms  of  this  act.'' 

Sees.  2394 — ^9  and  2394 — 10  contain  schedules  fixing  the 
amounts  to  be  paid  by  way  of  compensation  in  case  of  dis- 
ability or  death  where  liability  exists  under  the  act,  define  and 
classify  dependents,  and  lay  down  rules  for  determining  the 
weekly  and  annual  earnings  of  the  injured  or  deceased  em- 
ployee. Sec.  2394 — 11  requires  the  giving  of  a  notice  in 
writing  within  thirty  days  after  the  accident  as  a  condition 
precedent  to  the  recovery  of  compensation  under  the  act. 
Sec.  2394 — ^12  requires  that  the  injured  party  shall  submit 
to  examination  by  a  physician  upon  request  of  the  employer, 
or  when  required  by  the  Industrial  Accident  Board,  and  pro- 
vides a  penalty  for  refusal  so  to  do.  Sees.  2394 — 13  and 
2394 — 14  create  an  Industrial  Accident  Board  of  five  mem- 
bers, and  define  generally  the  methods  of  procedure  of  such 
board.     The  next  seven  sections  are  as  follows: 

"Section  2394 — 15.  Any  dispute  or  controversy  concerning 
compensation  under  this  act,  including  any  in  which  the  state 
may  be  a  party,  shall  be  submitted  to  said  industrial  accident 
board  in  the  manner  and  with  the  effect  provided  in  this  act. 
Every  compromise  of  any  claim  for  compensation  under  this 
act  shall  be  subject  to  be  reviewed  by,  and  set  aside,  modified, 
or  confirmed  by  the  board  upon  application  made  within  one 
year  from  the  time  of  such  compromise. 

"Section  2394 — 16.  Upon  the  filing  with  the  board  by  any 
party  in  interest  of  an  application  in  writing  stating  the  gen- 
eral nature  of  any  claim  as  to  which  any  dispute  or  controversy 
may  have  arisen,  it  shall  fix  a  time  for  the  hearing  thereof, 
which  shall  not  be  more  than  forty  days  after  the  filing  of  such 
application.  The  board  shall  cause  notice  of  such  hearing, 
embracing  a  general  statement  of  such  claim,  to  be  given  to 
oaoh  party  interested,  by  service  of  such  notice  on  him  yet- 
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sonally  or  by  mailing  a  copy  thereof  to  him  at  his  last  known 
postoffice  address  at  least  ten  days  before  such  hearing.  Such 
hearing  may  be  adjourned  from  time  to  time  in  the  discretion 
of  the  board,  and  hearings  may  be  held  at  such  places  as  the 
board  shall  designate.  Either  party  shall  have  the  right  to  be 
present  at  any  hearing,  in  person  or  by  attorney,  or  any  other 
agent,  and  to  present  such  testimony  as  may  be  pertinent  to  the 
-controversy  before  the  board ;  but  the  board  may,  with  or  with- 
out notice  to  either  party,  cause  testimony  to  be  taken,  or  an 
inspection  of  the  premises  where  the  injury  occurred  to  be 
had,  or  the  time  books  and  pay-roll  of  the  employer  to  be  ex- 
amined by  any  member  of  the  board  or  any  examiner  ap- 
pointed by  it,  and  may  from  time  to  time  direct  any  employee 
claiming  compensation  to  be  examined  by  a  regular  physician ; 
the  testimony  so  taken,  and  the  results  of  any  such  inspection 
or  examination,  to  be  reported  to  the  board  for  its  considera- 
tion upon  final  hearing.  The  board,  or  any  member  thereof, 
or  any  examiner  appointed  thereby,  shall  have  power  and  au- 
thority to  issue  subpoenas,  to  compel  the  attendance  of  wit- 
nesses or  parties,  and  the  production  of  books,  papers,  or  rec- 
ords, and  to  administer  oaths.  Obedience  to  such  subp<Bnas 
shall  be  enforced  by  the  circuit  court  of  any  county. 

"Section  2394 — 17.  After  final  hearing  by  said  board,  it 
shall  make  and  file  (1)  its  findings  upon  all  the  facts  involved 
in  the  controversy,  and  (2)  its  award,  which  shall  state  its 
determination  as  to  the  rights  of  the  parties.  Pending  the 
hearing  and  determination  of  any  controversy  before  it,  the 
board  shall  have  power  to  order  lie  payment  of  such,  or  any 
part,  of  the  compensation,  which  is  or  may  fall  due,  as  to 
which  the  party  from  whom  the  same  is  claimed  does  not  deny 
liability  in  good  faith  within  ten  days  after  the  giving  of  no- 
tice of  hearing  provided  for  in  the  preceding  section ;  and  if 
the  same  shall  not  be  paid  as  required  by  such  order,  the  facts 
with  respect  to  the  liability  therefor,  and  the  determination 
of  the  board  as  to  the  rights  of  the  parties,  shall  be  embraced 
in,  and  constitute  a  part  of,  its  finding  and  award ;  and  the 
board  shall  have  the  power  to  include  in  its  award,  as  a  pen- 
alty for  noncompliance  with  any  such  order,  not  exceeding 
twenty-five  per  cent,  of  each  amount  which  shall  not  have  been 
paid  as  directed  thereby. 

"Section  2394 — 18.  Either  party  may  present  a  certified 
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copy  of  the  award  to  the  circuit  court  for  any  county,  where- 
upon said  court  shall^  without  notice,  render  a  judgment  ia 
accordance  therewith;  which  judgment,  until  and  unless  set 
aside  as  hereinafter  provided,  shall  have  the  Bame  effect  as- 
though  duly  rendered  in  an  action  duly  tried  and  determined 
by  said  court,  and  shall,  with  like  effect,  be  entered  and  dock- 
eted. 

/  "Section  2394 — 19.  The  findings  of  fact  made  by  the  board 
acting  within  its  powers  shall,  in  the  absence  of  fraud,  be  con- 
clusive ;  and  the  award,  whether  judgment  has  been  rendered 
thereon  or  not,  shall  be  subject  to  review  only  in  the  manner 
and  upon  the  grounds  following:  Within  twenty  days  from 
^e  date  of  the  award,  any  party  aggrieved  thereby  may  com- 
mence, in  the  circuit  court  for  Dane  county,  an  action  against 
the  board  for  the  review  of  such  award,  in  which  action  the- 
adverse  party  shall  also  be  made  defendant  In  such  action 
a  complaint,  which  shall  state  the  grounds  upon  which  a  re- 
view is  sought,  shall  be  served  with  the  summons.  Service- 
upon  the  secretary  of  the  board,  or  any  member  of  the  board, 
shall  be  deemed  completed  service.  The  board  shall  serve 
its  answer  within  twenty  days  after  the  service  of  the  com- 
plaint, and,  within  the  like  time,  such  adverse  party  shall,  if 
he  so  desires,  serve  his  answer  to  said  complaint.  With  its 
answer,  the  board  shall  make  return  to  said  court  of  all  docu- 
ments and  papers  on  file  in  the  matter,  and  of  all  testimony 
which  may  have  been  taken  therein,  and  of  its  findings  and 
award.  Said  action  may  thereupon  be  brought  on  for  hearing 
before  said  court  upon  such  record  by  either  party  on  ten  days* 
notice  to  the  other ;  subject,  however,  to  the  provisions  of  law 
for  a  change  of  the  place  of  trial  or  the  calling  in  of  another 
judge.  Upon  such  hearing,  the  court  may  confirm  or  set 
aside  such  award;  and  any  judgment  which  may  theretofore 
have  been  rendered  thereon;  but  the  same  shall  be  set  aside- 
only  upon  the  following  grounds : 

"1.  That  the  board  acted  without  or  in  excess  of  its  powers^ 

"2.  That  the  award  was  procured  by  fraud. 

**3.  That  the  findings  of  fact  by  the  board  do  not  support 
the  award. 

"Section  2394 — 20.  Upon  the  setting  aside  of  any  award 
the  court  may  recommit  the  controversy  and  remand  the  rec- 
ord in  the  case  to  the  board,  for  further  hearing  or  proceed- 
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ings ;  or  it  may  enter  the  proper  judgment  upon  the  findings,  as 
the  nature  of  the  case  shall  demand.  An  abstract  of  the  judg- 
ment entered  by  the  trial  court  upon  the  review  of  any  award 
shall  be  made  by  the  clerk  thereof  upon  the  docket  entry  of 
any  judgment  which  may  theretofore  have  been  rendered  upon 
such  award,  and  transcripts  of  such  abstract  may  thereupon 
be  obtained  for  like  entry  upon  the  dockets  of  the  courts  of 
other  counties. 

"Section  2394 — 21.  Said  board,  or  any  party  aggrieved  by 
a  judgment  entered  upon  the  review  of  any  award,  may  ap- 
peal  therefrom  .eithin  the  time  and  in  the  manner  provided 
for  an  appeal  from  the  orders  of  the  circuit  court;  but  all 
such  appeals  shall  be  placed  on  the  calendar  of  the  supreme 
court  and  brought  to  a  hearing  in  the  same  manner  as  state 
causes  on  such  calendar." 

Sec.  2394 — 22  regulates  officers'  fees,  costs,  and  attorneys' 
fees  in  the  prosecution  of  claims.  Sec.  2394 — 23  prevents 
assignment  of  the  claim  before  payment  and  exempts  the  claim 
from  being  taken  for  debt  Sec.  2394 — ^24  gives  the  claim 
preference  over  unsecured  debts  of  the  employer  contracted 
after  the  passage  of  the  law.  Sec.  2394 — 25  provides  that  the 
making  of  a  claim  under  the  act  shall  operate  to  assign  to  the 
employer  any  cause  of  action  in  tort  which  the  employee 
might  have  against  a  third  party  for  the  injury.  Sec  2394 — 
26  provides  that  the  act  shall  not  affect  insurance  companies, 
nor  existing  contracts  of  insurance,  nor  the  right  of  the  em- 
ployer to  insure  against  liability,  and  contains  other  clauses 
respecting  the  effect  of  amounts  received  by  the  employee  by 
way  of  insurance  or  benefits.  Sea  2394 — 27  makes  all  con- 
tracts of  insurance  subject  to  the  provisions  of  the  act. 
Sec  2394 — 28  provides  that  the  employer  may  be  relieved 
from  liability  under  the  act  in  a  given  case  either  (1)  by  de- 
positing the  present  value  of  the  total  unpaid  compensation, 
computing  interest  at  three  per  cent,  per  annum,  vnth  a  trust 
company  to  be  designated  by  the  board,  or  (2)  by  the  purchase 
of  an  annuity  approved  by  the  board.  Sec  2394 — 29  re- 
quires the  printing  and  furnishing  of  forms  for  the  transac- 
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tion  of  the  business  and  the  keeping  of  records  by  the  board> 
and  requires  the  board  to  post  or  publish  notices  of  the  em- 
ployer's election  to  come  under  the  act.  Sec  2394 — 30  ap- 
propriates a  sufficient  sum  to  carry  out  the  provisions  of  the 
act;  and  sec  2394 — 31  repeals  all  inconsistent  acts. 
Sec.  2394 — 32  is  as  follows : 


"Section  2394 — 32.  The  legislature  intends  the  contin- 
gency in  subdivision  2  of  section  2394 — 1  of  this  act  to  be  a 
separable  part  thereof,  and  the  subdivision  likewise  separable 
from  the  rest  of  the  act,  and  that  part  of  said  section  2394 — 1 
that  follows  subdivision  2,  likewise  separable  from  the  rest  of 
the  act ;  so  that  any  part  of  said  subdivision,  or  the  whole,  or 
that  part  which  follows  said  subdivision  2,  may  fail  without 
affecting  any  other  part  of  the  act'' 

By  a  later  act  passed  at  the  same  session  of  the  legislature 
(ch.  485,  Laws  of  1911),  an  Industrial  Commission,  com- 
posed of  three  members,  was  created,  which,  among  numerous 
other  duties,  is  required  to  perform  all  the  duties  vested  in  the 
Industrial  Accident  Board  aforesaid,  and  thus  the  last  named 
board  has  passed  out  of  existence  In  re  Filer  <£  StoweU  Co. 
146  Wis.  629,  132  N.  W.  584. 

The  act  is  quite  long,  as  the  complicated  and  delicate  sub- 
ject with  which  it  deals  manifestly  requires,  but  its  general 
purport  and  effect  so  far  as  this  case  is  concerned  may  be 
briefly  summarized. 

It  creates  an  administrative  board  to  carry  its  provisions 
into  effect ;  it  divides  all  private  employers  of  labor  into  two 
classes:  (1)  those  who  elect  to  come  under  the  law,  and 
(2)  those  who  do  not  so  elect;  it  takes  away  the  defenses  of 
assumption  of  risk  and  negligence  of  a  co-employee  from  the 
second  class  (except  that  where  there  are  less  than  four  co- 
employees  the  latter  defense  is  not  disturbed),  but  leaves  both 
defenses  intact  to  the  first  class ;  it  prescribes  the  manner  in 
which  an  employer  may  elect  to  come  under  its  terms,  and  how 
an  employee  may  make  his  election  and  when  silence  on  the 
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part  of  the  employee  will  be  considered  an  election,  but  it  does 
not  in  terms  compel  either  employer  or  employee  to  submit  to 
its  provisions*  It  then  provides  a  comprehensive  scheme  by 
which,  after  both  parties  have  so  elected,  any  substantial  in- 
jury, whether  the  result  be  fatal  or  not,  received  by  the  em- 
ployee in  the  course  of  or  incidental  to  his  employment  (ex- 
cept those  caused  by  wilful  misconduct)  shall  be  compensated 
for  by  the  employer  according  to  certain  definite  rules,  which 
rules  are  to  be  administered  by  the  administrative  board  afore- 
said by  means  of  simple  procedure  definitely  laid  down,  which 
gives  to  both  parties  fair  notice  and  hearing,  and  results  in 
findings  and  an  award  which  may  be  filed  in  the  circuit  court 
and  become  a  judgment  It  further  provides  that  the  find- 
ings of  fact  shall  be  conclusive  and  the  award  subject  to  review 
only  by  action  in  the  circuit  court  for  Dane  county,  in  which  it 
can  be  set  aside  only  (1)  if  the  Commission  acted  without  or 
in  excess  of  its  powers,  (  2)  if  the  award  was  procured  by  fraud, 
or  (3)  if  the  award  is  not  supported  by  the  findings  of  fact. 
It  then  provides  that  the  judgment  thus  rendered  shall  be  sub- 
ject to  appeal  to  the  supreme  court. 

For  all  the  essential  purposes  of  this  discussion  it  may  truly 
be  said  that  this  is  the  law  which  is  before  us,  and  the  question 
is  simply  whether  there  is  any  vital  part  of  it  which  the  legis- 
lature may  not  enact  because  the  constitution  forbids  it. 

It  is  matter  of  common  knowledge  that  this  law  forms  the 
legislative  response  to  an  emphatic,  if  not  a  peremptory,  pub- 
lic demand.  It  was  admitted  by  lawyers  as  well  as  laymen 
that  the  personal  injury  action  brought  by  the  employee 
against  his  employer  to  recover  damages  for  injuries  sustained 
by  reason  of  the  negligence  of  the  employer  had  wholly  failed 
to  meet  or  remedy  a  great  economic  and  social  problem  which 
modem  industrialism  has  forced  upon  us,  namely,  the  prob- 
lem of  who  shall  make  pecuniary  recompense  for  the  toll  of 
suffering  and  death  which  that  industrialism  levies  and  must 
continue  to  levy  upon  the  civilized  world.     This  problem  is 
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distinctly  a  modem  problem.  In  the  days  of  manual  labor, 
the  small  shop  with  few  employees,  and  the  stage-coach,  there 
was  no  such  problem,  or  if  there  was  it  was  almost  negligible. 
Accidents  there  were  in  those  days  and  distressing  ones,  but 
they  were  relatively  few,  and  the  employee  who  exercised  any 
reasonable  degree  of  care  was  comparatively  secure  from  in- 
jury. There  was  no  army  of  injured  and  dying  with  con- 
stantly swelling  ranks  marching  with  halting  step  and  dim- 
ming eyes  to  the  great  hereafter.  This  is  what  we  have  with 
us  now,  thanks  to  the  wonderful  material  progress  of  our 
age,  and  this  is  what  we  shaU  have  with  us  for  many  a  day  to 
come.  Legislate  as  we  may  in  the  line  of  stringent  require- 
ments for  safety  devices  or  the  abolition  of  employers'  com- 
mon-law defenses,  the  army  of  the  injured  will  still  increase, 
the  price  of  our  manufacturing  greatness  will  still  have  to  be 
paid  in  human  blood  and  tears.  To  speak  of  the  common-law 
personal  injury  action  as  a  remedy  for  this  problem  is  to  jest 
with  serious  subjects,  to  give  a  stone  to  one  who  asks  for  bread. 
The  terrible  economic  waste,  the  overwhelming  temptation  to 
the  commission  of  perjury,  and  the  relatively  small  proportion 
of  the  sums  recovered  which  comes  to  the  injured  parties  in 
\  such  actions,  condemn  them  as  wholly  inadequate  to  meet  the 
difficulty. 

In  approaching  the  consideration  of  the  present  law  we 
must  bear  in  mind  the  well  established  principle  that  it  must 
be  sustained  unless  it  be  clear  beyond  reasonable  question  that 
it  violates  some  constitutional  limitation  or  prohibition. 

That  governments  founded  on  written  constitutions  which 
are  made  difficult  of  amendment  or  change  lose  much  in  flexi- 
bility and  adaptability  to  changed  conditions  there  can  be  no 
doubt  Indeed,  that  may  be  said  to  be  one  purpose  of  the 
written  constitution.  Doubtless  they  gain  enough  in  stability 
and  freedom  from  mere  whimsical  and  sudden  changes  to 
more  than  make  up  for  the  loss  in  flexibility ;  but  the  loss  still 
remains,  whether  for  good  or  ilL     A  constitution  is  a  very 
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human  docmnent,  and  must  embody  with  greater  or  less  fidel- 
ity the  spirit  of  the  time  of  its  adoption.  It  will  be  framed  to 
meet  the  problems  and  difficulties  which  face  the  men  who 
make  it,  and  it  will  generally  crystallize  with  mo^  less  fidelity 
the  political,  social,  and  economic  propositions  which  are  con- 
sidered irrefutable,  if  not  actuaUy  inspired,  by  the  philosophers 
and  legislators  of  the  time.  But  the  difficulty  is  that,  while 
the  constitution  is  fixed  or  very  hard  to  change,  the  conditions 
and  problems  surrounding  the  people,  as  well  as  their  ideals, 
are  constantly  changing.  The  political  or  philosophical  aphor- 
ism of  one  generation  is  doubted  by  the  next,  and  entirely  dis- 
carded by  the  third ;  the  race  moves  forward  constantly,  and 
no  Canute  can  stay  its  progress. 

Constitutional  commands  and  prohibitions,  either  distinctly 
laid  down  in  express  words  or  necessarily  implied  from  gen- 
eral words,  must  be  obeyed,  and  implicitly  obeyed,  so  long  as 
they  remain  unamended  or  unrepealed.  Any  other  course  on 
the  part  of  either  legislator  or  judge  constitutes  violation  of 
his  oath  of  office.  But  when  there  is  no  such  express  com- 
mand or  prohibition,  but  only  general  language,  or  a  general 
policy  drawn  from  the  four  comers  of  the  instrument,  what 
shall  be  said  about  this  ?  By  what  standards  is  this  general 
language  or  general  policy  to  be  interpreted  and  applied  to 
present-day  people  and  conditions  ? 

When  an  eighteenth  century  constitution  forms  the  charter 
of  liberty  of  a  twentieth  century  government  must  its  general 
provisions  be  construed  and  interpreted  by  an  eighteenth  cen- 
tury mind  in  the  li^t  of  eighteenth  century  conditions  and 
ideals  t  Clearly  not.  This  were  to  command  the  race  to  halt 
in  its  progress,  to  stretch  the  state  upon  a  veritable  bed  of 
Procrustes. 

Where  there  is  no  express  command  or  prohibition,  but  only 
general  language  or  policy  to  be  considered,  the  conditions 
prevailing  at  the  time  of  its  adoption  must  have  their  due 
weight;  but  the  changed  social,  economic,  and  governmental 
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conditions  and  ideals  of  the  time,  as  well  as  the  problems 
which  the  changes  have  produced,  must  also  logically  enter 
into  the  consideration,  and  become  influential  factors  in  the 
settlement  of  problems  of  construction  and  interpretation. 

These  general  propositions  are  here  laid  down  not  because 
they  are  considered  either  new  or  in  serious  controversy,  but 
because  they  are  believed  to  be  peculiarly  applicable  to  a  case 
like  the  present,  where  a  law  which  is  framed  to  meet  new 
economic  conditions  and  difficulties  resulting  therefrom  is 
attacked  principally  because  it  is  believed  to  offend  against 
constitutional  guaranties  or  prohibitions  couched  in  general 
terms,  or  supposed  general  policies  drawn  from  the  whole  body 
of  the  instrument. 

Passing  to  the  consideration  of  the  contentions  made  in  the 
present  case,  we  note  in  limine  that  this  is  not  a  compulsory 
law:  no  employer  is  compelled  to  pay  damages  to  an  employee 
without  having  had  his  day  in  court     It  is  true  that  the  argu- 
ment is  made  that  the  law  is  practically  coercive,  but  that  ar- 
gument is  not  r^arded  by  us  as  soimd,  and  will  be  taken  up 
M  and  treated  later  in  this  opinion.     We  are  therefore  relieved 
!   from  all  consideration  of  the  question  whether  a  compulsory 
:  compensation  act  offends  against  those  clauses  of  the  state  and 
;  federal  constitutions  which  guarantee  all  citizens  against  the 
deprivation  of  property  without  due  process  of  law.     This 
.    would  be  a  question  of  greater  difficulty  than  those  which  are 
presented  in  the  present  case.     It  was  decided  in  the  affirma- 
tive by  the  court  of  appeals  of  New  York  {Ives  v.  S.  B.  R.  Co^ 
801  N.  Y.  271,  94  N.  E.  431),  and  in  the  negative  by  the  su- 
preme court  of  Washington  (Stale  ex  rel.  Davis-SmUh  Co.  v* 
Clausen,  117  Pac.  1101,  decided  September  27,  1911),  and 
we  express  no  opinion  upon  it. 

The  contention  which  naturally  seems  to  come  first  in  order 
is  the  objection  that  the  whole  first  section,  abolishing  the  de- 
fenses of  assumption  of  risk  and  n^ligence  of  a  fellow-serv- 
ant, is  void,  because,  as  it  is  said,  public  policy  does  not  re* 
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quire  their  abrogation  in  any  but  the  hazardous  trades,  it 
being  admitted  that  in  these  last  named  trades  these  defenses 
may  properly  be  abolished. 

The  term  "public  policy''  is  frequently  used  very  vaguely, 
and  evidently  is  so  used  here.  It  is,  however,  quite  a  definite 
thing.  Public  policy  on  a  given  subject  is  determined  either 
by  the  constitution  itself  or  by  statutes  passed  within  consti- 
tutional limitations.  In  the  absence  of  such  constitutional  or 
statutory  determination  only  may  the  decisions  of  the  courts 
determine  it.  Hartford  F.  Ins.  Co.  v.  C,  M.  <fe  St.  P.  R. 
Co.  70  Fed.  201 ;  8.  C.  176  U.  S.  91,  20  Sup.  Ct  83.  This 
court  has  said :  "We  know  of  no  ground  upon  which  a  consti- 
tutional legislative  enactment  can  be  ri^tly  spoken  of  as  con- 
trary to  public  policy*'  (JttUen  v.  Model  B.,  L.  &  I.  Asso.  116 
Wis.  79,  92  N.  W.  661),  and  the  remark  is  certainly  correct. 
When  acting  within  constitutional  limitations,  the  legislature 
settles  and  declares  the  public  policy  of  a  state,  and  not  the 
court  True,  where  the  legislature  has  not  spoken  on  a  subject 
and  the  courts  in  the  course  of  their  duty  have  declared  the 
principle  of  common  law  applicable  thereto,  public  policy 
may  be  truly  said  to  be  thus  created ;  but  any  public  policy 
thus  created  by  the  courts  may  be  at  any  time  reversed  or 
changed  by  the  legislature,  provided  it  act  within  constitu- 
tional lines.  The  people,  acting  directly  by  means  of  a  refer- 
endum, or  through  their  representatives  in  constitutional  con- 
ventions or  legislative  bodies,  are  the  makers  of  public  policy, 
and  it  is  only  when  the  people  have  failed  to  speak  in  these 
methods  that  the  courts  can  be  said  to  have  power  to  make  pub- 
lic policy  by  decision.  A  constitutional  statute  cannot  be 
contrary  to  public  policy, — it  is  public  policy. 

The  contention  that  a  statute  is  unconstitutional  because  it 
is  against  public  policy  amounts  to  nothing  more  than  a  con- 
tention that  it  is  unconstitutional,  hence  we  address  ourselves 
directly  to  that  question  and  thereby  gain  something  in  clear- 
ness of  thought 
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The  two  defenses  which  the  legislature  has  thus  attempted 
to  take  away  are  not  entrenched  behind  any  express  constitu- 
tional provision,  nor  were  they  originally  created  by  legisla- 
tive action.  They  were  both  evolved  by  the  courts.  At  a 
time  when  industries  of  all  kinds  were  comparatively  simple 
and  free  from  danger,  when  employees  of  a  common  master 
were  few  in  number  and  generally  acquainted  with  each  other, 
and  when  a  personal  injury  action  was  a  rarity,  it  was  thought 
not  to  be  imreasonable  that  an  employee  should  assume  those 
simple  risks  which  were  plainly  before  him,  and  should  not  be 
heard  to  complain  if  he  were  injured  by  the  careless  act  of  a 
fellow-workman  by  whose  side  he  had  continued  to  work  when 
he  must  have  well  known  the  nature  and  habits  of  the  man. 
The  precedent  once  made  was  generally  followed,  until  it  be- 
came buttressed  by  a  multitude  of  decisions  in  practically  all 
of  the  jurisdictions  whose  jurisprudence  is  founded  upon  the 
English  common  law.  But,  as  has  been  pointed  out  earlier 
in  this  opinion,  the  conditions  surrounding  employer  and  em- 
ployed have  vastly  changed  during  the  last  half  century,  and 
now  the  legislature,  having  become  convinced  that  new  condi- 
tions call  for  a  change  in  rules  of  liability,  have  declared  that 
such  a  change  shall  be  made.  They  have  changed  the  rule 
established  by  the  courts  because  they  deem  another  rule  bet- 
ter fitted  to  deal  with  the  problems  of  the  time,  or,  in  other 
words,  because  they  deem  it  best  to  establish  a  changed  public 
policy. 

It  is  frankly  admitted  by  appellant  that  it  is  within  the  leg- 
islative power  to  make  this  change  with  regard  to  the  hazard- 
ous trades,  but  not  with  regard  to  what  are  called  the  non- 
hazardous  trades.  But  why  not  ?  There  are,  of  course,  some 
occupations  which  are  exceptionally  hazardous,  and  it  may 
well  be  that  it  would  be  within  legislative  discretion  to  classify 
these  very  hazardous  occupations  and  remove  the  defenses  as 
to  them,  while  retaining  them  as  to  others  less  hazardous.  In- 
deed, that  very  thing  has  been  done  and  has  been  approved  by 
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the  oonrts  in  this  and  many  other  states,  especially  in  the  case 
of  railroads  and  to  some  extent  with  other  industries.  Min^ 
nesota  L  Co.  v.  Kline,  199  U.  S.  593,  26  Sup.  Ct  159; 
sec  1816,  Stats.  (1898),  as  amended  by  ch.  254,  Laws  of 
1907;  Kiley  v.  C,  M.  &  8t.  P.  B.  Co.  142  Wis.  154,  125  N. 
W.  464;  sec.  1686;,  Stats.  (1898)  ;  sec  1636;;,  Stats,  (ch.  803, 
Laws  of  1905). 

But  because  there  is  room  for  classification  it  does  not  fol- 
low that  legislation  without  classification  is  unconstitutional 
There  are  hazards  in  all  occupations ;  indeed  they  follow  every 
man  from  the  cradle  to  the  grave.  What  constitutional  re- 
quirement, either  express  or  implied,  clothes  these  court- 
made  defenses  with  exceptional  sanctity  as  to  the  less  hazard- 
ous industries,  and  warns  off  from  them  the  sacril^ous  hand 
of  the  legislature  9  We  are  referred  to  none,  and  we  know  of 
none  It  is  admitted  in  the  Ives  Case,  supra,  that  both  the 
fellow-servant  defense  and  the  contributory-negligence  de- 
fense, being  of  judicial  origin,  may  be  changed  or  abolished 
by  the  legislature.  See,  also,  the  Opinion  of  the  Justices  of 
the  ]y£assachusetts  Supreme  Court  on  the  Personal  Injuries 
Act  of  1911,  96  K  E.  808.  We  see  absolutely  no  ground 
for  the  contention  that  these  defenses  may  be  lawfully  abro- 
gated as  to  the  more  hazardous  industries,  but  must  be  forever 
held  sacred  as  to  the  less  hazardous  industries.  There  may 
be  a  less  persuasive  reason  for  the  change  in  the  case  of  the 
latter  class  of  industries,  but  this  does  not  deprive  the  legis- 
lature of  the  power  to  make  it 

But  it  is  said  that  there  is  no  proper  classification  here  and  J" 
hence  that  the  law  is  fatally  discriminating  in  its  character. 
The  two  defenses  are  preserved  intact  to  employers  who  elect 
to  come  under  the  law  and  taken  away  from  those  who  do  not 
so  elect 

The  rules  governing  classification  are  familiar  and  are  in 
brief  as  follows :  It  must  be  based  on  substantial  distinctions 
which  make  real  differences;  it  must  be  germane  to  the  pur- 
VoL.  U7— 23 
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poses  of  the  law ;  it  must  not  be  limited  to  existing  conditions 
only;  and  must  applj  equally  to  each  member  of  the  class. 
It  seems  to  us  that  this  classification  fully  meets  these  re- 
quirements. Certainly  there  will  be  very  real  differences  be- 
tween the  situation  of  the  employer  who  elects  to  come  under 
the  law  and  the  employer  who  does  not.  If  the  consenting 
employer  only  employs  workmen  who  also  elect  to  come 
under  the  law^  he  can  never  be  mulcted  in  heavy  damages^ 
and  will  know  whenever  an  employee  is  injured  practically 
just  what  must  be  paid  for  the  injury.  Surely  this  is  a  dif- 
ferent situation  from  the  situation  of  the  man  who  is  liable 
to  be  brought  into  court  by  an  injured  employee  at  any  time 
and  obliged  to  defend  common-law  actions  upon  heavy  claims 
unliquidated  in  their  character,  the  outcome  of  which  actions 
none  can  foretell.  On  the  other  hand,  if,  as  seems  quite 
Hkely,  the  greater  part  of  the  consenting  employer's  workmen 
consent,  but  some  do  not,  and  these  latter  are  still  retained  in 
the  employment,  the  same  considerations  will  apply  with 
somewhat  less  force.  On  the  one  hand  there  is  a  class  of  con- 
senting employers  employing  wholly  or  largely  consenting 
workmen,  and  having  definite  and  fixed  obligations  to  their 
workmen  in  case  of  injury.  On  the  other  hand  is  a  class  of 
nonconsenting  employers  who  have  no  such  fixed  obligations 
in  case  of  injury  to  their  workmen,  but  choose  to  meet  every 
such  workman  in  court  and  fight  out  the  question  of  liability. 
There  seems  a  very  robust  difference  between  these  two 
classes.  But  after  all  there  is  another  distinction  which 
seems  perhaps  more  satisfactory :  the  consenting  employer  has 
done  his  share,  and  it  must  be  considered  a  considerable  share, 
in  rendering  successful  the  l^slative  attempt  to  meet  and 
solve  a  difficult  social  and  economic  problem.  Even  if  it  be 
true  (which,  as  before  stated,  is  not  decided)  that  he  may 
not  be  compelled  under  our  constitutions,  state  and  national, 
to  assist  in  the  solution  of  this  problem,  still  does  not  his  vol- 
untary act  in  giving  that  assistance  constitute  a  substantial 
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distinction^  making  a  real  difference  of  situation  between 
him  and  the  employer  who  refuses  his  aid — a  difference 
which  justifies  a  difference  in  treatment  { 

It  seems  to  us  that  this  question  must  be  answered  in  the 
affirmative,  and  if  it  be  so  answered  there  can  be  no  doubt  a» 
to  the  legitimacy  of  the  classification,  for  the  reason  that  it. 
is  quite  apparent  that  the  other  conditions  of  valid  classifica- 
tion  are  fully  satisfied.  There  can  be  no  doubt  that  the 
classification  is  germane  to  the  purpose  of  the  law,  and  it  is 
not  limited  in  its  application  to  existing  conditions  only,  and 
applies  equally  to  each  member  of  the  class. 

The  minor  classification  by  which  the  fellow-servant  de- 
fense is  preserved  to  all  employers  employing  less  than  four 
employees  in  a  common  employment  is  also  attacked  as  hav- 
ing no  proper  legal  basis,  but  it  seems  to  us  that  the  grounds 
of  classification  here  are  more  persuasive  even  than  in  the 
case  just  discussed.  The  man  who  is  employed  with  one  or 
two  other  men  in  a  given  employment,  in  all  reasonable  prob- 
ability knows  their  characteristics  well  and  will  probably  be 
with  them  a  great  part  of  the  time.  He  will  have  ample  op- 
portunity to  form  a  just  judgment  as  to  the  risk  of  injury 
from  their  n^ligence  which  he  will  run  if  he  works  with 
them,  and  will  be  enabled  to  shape  his  own  conduct  accord-  , 

ingly;  but  the  man  who  is  one  of  a  lai^  number  of  men, 
many  of  whom  he  never  sees,  and  some  of  these  latter  having^ 
duties  to  perform  in  distant  places  upon  the  due  performance 
of  which  his  own  safety  depends,  has  no  opportunity  to  ao- 
quire  any  accurate  knowledge  of  the  characteristics  of  many 
of  his  fellow-workmen,  and  cannot  intelligently  decide  what  | 

risk  he  runs  at  the  hands  of  such  distant  and  unknown  em-  I 

ployees.  The  difference  in  situation  is  not  merely  fanci- 
ful— ^it  is  reaL  In  one  case  the  employee  knows  or  has  the 
means  of  knowing  what  to  expect  from  his  colaborers,  in  the 
other  case  he  has  neither  the  knowledge  nor  the  means  of 
knowledge.     Of  course,  there  will  be  cases  on  the  border  line 
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where  the  difference  in  situation  will  be  very  slight,  or  per- 
haps entirely  nonexistent.  There  will  probably  be  no  prac- 
tical difference  between  the  situation  of  the  man  who  is  one 
of  four  or  five  employees  in  a  given  employment  and  the  sit- 
uation of  the  man  who  is  one  of  three,  but  this  does  not  mili- 
tate against  the  legitimacy  of  the  classification :  this  is  a  neces- 
sary defect  in  all  cases  of  classification  based  upon  numbers. 
The  question  is  not  whether  there  may  be  some  on  one  side  of 
the  line  whose  situation  is  practically  the  same  as  that  of 
some  on  the  other  side,  but  whether  there  is  a  ^'distinction 
between  the  classes  as  classes,  whether  there  are  character- 
istics which,  in  a  greater  degree,  persist  through  the  one  class 
than  in  the  other  which  justify  legal  discrimination  between 
them."    State  v.  Evtma,  130  Wis.  881,  110  N.  W.  241. 

Passing  from  these  questions  of  classification,  we  meet  the 
objection  that  the  law,  while  in  its  words  presenting  to  em- 
ployer and  employee  a  free  choice  as  to  whether  he  will  accept 
its  terms  or  not,  is  in  fact  coercive,  so  that  neither  employer 
nor  employee  can  be  said  to  act  voluntarily  in  accepting  it 

As  to  the  employer,  the  argument  is  that  the  abolition  of 
the  two  defenses  is  a  club  which  forces  him  to  accept;  and  as 
to  the  employee,  the  argument  is  that  if  his  employer  accepts 
the  law  the  employee  will  feel  compelled  to  accept  also 
through  fear  of  discharge  if  he  do  not  accept. 

Both  of  these  arguments  are  based  upon  conjecture.  Laws 
cannot  be  set  aside  upon  mere  speculation  or  conjecture. 
The  court  must  be  able  to  say  with  certainty  that  an  unlawful 
result  will  follow.  We  do  not  see  how  any  such  thing  can  be 
said  here.  No  one  can  say  with  certainty  what  results  will 
follow  in  the  practical  workings  of  the  law.  It  may  well  be 
that  many  manufacturers,  especially  those  employing  small 
numbers  of  employees  and  in  the  less  dangerous  trades,  will 
deliberately  conclude  that  it  will  be  better  business  policy  to 
exercise  greater  care  in  guarding  their  employees  from  pos- 
sible danger  and  greater  discrimination  in  the  employment  of 
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careful  men,  and  reject  the  law  entirely,  running  the  risk  of 
being  able  to  prevent  all  or  nearly  all  accidents.  It  seems 
extremely  probable  that  the  great  bulk  of  workmen,  espe- 
cially of  the  unskilled  classes,  will  be  glad  to  come  imder  the 
act  and  thus  secure  a  certain  compensation  in  case  of  injury, 
in  place  of  that  very  uncertain  and  expensive  thing,  namely, 
the  final  result  of  a  lawsuit  But  whether  this  be  so  or  not, 
it  may  be  considered  as  reasonably  certain  that  very  many 
will  elect  to  come  under  the  act  voluntarily  and  freely,  and 
that  those  who  do  not  will  probably  come  from  the  ranks  of 
skilled  labor,  who  will  deem  the  rates  of  compensation  under 
the  law  as  entirely  inadequate,  or  will  be  careful  workmen 
in  the  less  dangerous  trades  who  will  see  no  gain  in  bartering 
their  common-law  rights  for  the  restricted  remedies  furnished 
by  the  statute.  It  cannot  be  said  with  any  certainty  that 
such  men  will  be  discharged  for  their  failure  to  voluntarily 
come  under  the  law.  The  probability  would  seem  rather  to 
be  that  they  would  be  of  a  class  which  the  employer  would 
wish  to  keep  in  his  employ,  notwithstanding  their  attitude  to- 
ward the  law.  These  matters  arc,  however,  purely  specu- 
lative and  conjectural ;  none  can  say  what  the  practical  opera- 
tion of  the  law  will  be.  It  is  enough  for  our  present  purpose 
that  no  one  can  say  with  certainty  that  it  will  operate  to  coerce 
either  employer  or  employee. 

We  thus  reach  the  conduflion  that  there  are  no  valid  con- 
stitutional objections  to  the  first  section  of  the  law  in  ques- 
tion, and  this  conclusion  obviates  the  necessity  of  any  con- 
sideration of  the  provisions  of  sec.  2394 — 32,  which  aims  to 
preserve  the  balance  of  the  law  intact  in  case  the  whole  or 
some  part  of  sec  2894 — 1  should  be  considered  invalid.  We 
may  say  in  passing  that  we  know  of  no  good  reason  why  the 
legislature  may  not  declare  its  intention  that  one  part  or  sec- 
tion of  a  law  is  not  a  compensation  for  and  that  it  may  be 
separated  from  the  balance  of  the  act  for  the  very  purpose  of 
saving  such  balance  from  being  invalidated  in  case  the  first 
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named  part  or  section  be  held  unconstitutional.  We  think 
it  would  take  a  very  extreme  case  of  palpable  absurdity  or 
falsity  in  such  a  provision  to  justify  any  court  in  declaring 
such  a  declaration  of  legislative  intent  ineffective,  if  indeed  a 
court  could  make  such  a  declaration  at  all. 
<^^±Tie  next  important  contention  is  that  the  law  is  unconsti- 
tutional because  it  vests  judicial  power  in  a  body  which  is 
not  a  coiflrt  and  is  not  composed  of  men  elected  by  the  people, 
in  violation  of  those  clauses  of  the  state  constitution  which 
vest  the  judicial  power  in  certain  courts  and  provide  for  the 
election  of  judges  by  the  people,  as  well  aa^  in  violation  of  the 
constitutional  guaranties  of  due  process  of  law.  It  was  sug- 
gested at  the  argument  that  the  Industrial  Commission  might 
perhaps  be  held  to  be  a  court  of  conciliation,  as  authorized  to 
be  created  by  sec  16  of  art  VII  of  the  state  constitution,  but 
we  do  not  find  it  necessary  to  consider  or  decide  this  conten- 
tion. We  do  not  consider  the  Industrial  Commission  a  Cijurt, 
nor  do  we  construe  the  act  as  vesting  in  the  Commission  judi- 
cial powers  within  the  meaning  of  the  constitution.  It  is  an 
administrative  body  or  arm  of  the  government  which  in  the 
course  of  its  administration  of  a  law  is  empowered  to  ascer- 
tain some  questions  of  fact  and  apply  the  existing  law  thereto, 
and  in  so  doing  acts  guo^-judicially,  but  it  is  not  thereby 
vested  with  judicial  power  in  the  constitutional  sense. 

There  are  many  such  administrative  bodies  or  commis- 
sions, and  with  the  increasing  complexity  of  modem  govern- 
ment they  seem  likely  to  increase  rather  than  diminish.  Ex- 
amples may  be  easily  thought  of, — ^town  boards,  boards  of 
health,  boards  of  review,  boards  of  equalization,  railroad  rate 
commissions,  and  public  utility  commissions  all  come  within 
this  class.  They  perform  very  important  duties  in  our 
scheme  of  government,  but  they  are  not  legislatures  or  courts. 
The  legislative  branch  of  the  government  by  statute  deter- 
mines the  rights,  duties,  and  liabilities  of  persons  and  cor- 
porations under  certain  conditions  of  fact,  and  varying  as  the 
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facts  and  conditions  change.  Manifestly  the  legislature  can- 
not remain  in  session  and  pass  a  new  act  upon  every  change 
of  conditions,  but  it  may  and  does  commit  to  an  administra* 
tire  board  the  duty  of  ascertaining  when  the  facts  exist  which 
call  into  activity  certain  provisions  of  the  law,  and  when  con- 
ditions have  changed  so  as  to  call  into  activity  other  provis- 
ions. The  law  is  made  by  the  legislature;  the  facts  upon 
which  its  operation  is  dependent  are  ascertained  by  the  ad- 
ministrative board.  While  acting  within  the  scox>e  of  its 
duty,  or  its  jurisdiction,  as  it  is  sometimes  called,  such  a 
board  may  lawfully  be  endowed  with  very  broad  powers,  and 
its  conclusions  may  be  given  great  dignity  and  force,  so  that 
courts  may  not  reverse  them  unless  the  proof  be  clear  and 
satisfactory  that  they  are  wrong.  Minneapolis,  St.  P.  £  8. 
S.  M.  B.  Co.  V.  Railroad  Comviission,  136  Wis.  146,  116  K 
W.  905.  Kot  only  this,  but  many  such  boards  are  created 
whose  decisions  of  fact  honestly  made  within  their  jurisdic- 
tion are  not  subject  to  review  in  any  proceeding.  State  ex 
rel  Coffey  v.  Chittenden,  112  Wis.  669,  88  N.  W.  687;  State 
€a?  rel.  VUas  v.  Wharton,  117  Wis.  558,  94  N.  W.  359 ;  State 
ex  rel.  Cook  v.  Houser,  122  Wis.  634,  661,  100  N.  W.  964; 
State  ex  rel.  McManvs  v.  Trustees,  138  Wis.  133,  119  N.  W. 
806.  It  is  important  to  notice  the  limitation  contained  in 
the  last  sentence:  the  decision  of  such  a  board  may  be  made 
conclusive  when  the  board  is  acting  within  its  jurisdiction, 
not  otherwise.  Hence  the  question  of  its  jurisdiction  is  one 
always  open  to  the  courts  for  review;  it  cannot  itself  conclu- 
sively settle  that  question  and  thus  endow  itself  with  power. 
If  no  appeal  from  its  conclusions  be  provided,  the  question 
whether  it  has  acted  within  or  exceeded  its  jurisdiction  is 
always  open  to  the  examination  and  decision  ^f  the  proper 
court  by  writ  of  certiorari.  The  instances  where  the  ques- 
tion of  jurisdiction  of  such  bodies  has  been  examined  and  de- 
<sided  in  certiorari  actions  are  so  numerous  that  it  seems  un- 
necessary to  cite  them.     In  such  cases  it  is  considered  that 
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dear  violations  of  law  in  reaching  the  result  reached  by  the- 
board,  such  as  acting  "without  evidence  when  evidence  is  re- 
quiredy  or  making  a  decision  contrary  to  all  the  evidence, 
constitute  jurisdictional  error  and  will  justify  reversal  of 
the  board's  action,  as  well  as  the  failure  to  take  the  proper 
steps  to  acquire  jurisdiction  at  the  beginning  of  the  proceed- 
ing. State  ex  ret  Augusta  v.  Losby,  116  Wis.  67,  90  N.  W.. 
1135. 

ThuB,  in  the  case  before  us,  the  jurisdiction  of  the  Indus- 
trial Commission  to  entertain  any  claim  for  compensation 
under  the  act  rests  upon  two  facts  which  must  exist,  viz.r 
(1)  that  both  employer  and  employee  have  elected  to  oome 
under  the  act,  and  (2)  that  the  injury  was  received  in  service 
growing  out  of  or  incidental  to  the  employment  as  the  result 
of  accident,  and  not  of  wilful  misconduct. 

The  Industrial  Commission  must,  of  course,  decide  these- 
questions  in  any  case  where  they  are  raised,  but  it  cannot  de- 
cide them  conclusively,  for  they  are  jurisdictional  questions- 
on  which  its  right  to  act  at  all  depends.  They  must  be  open 
to  review  in  some  court  of  competent  jurisdiction,  otherwise- 
the  parties  would  be  denied  due  process  of  law.  The  tri- 
bunal only  has  authority  over  those  who  have  voluntarily 
elected  to  give  it  authority,  and  if  it  can  decide  finally  that 
a  man  has  given  consent  when  he  has  not  it  assumes  the  f  uno* 
tions  of  a  court  If  the  act  before  us  took  away  from  the^ 
courts  the  power  to  consider  these  jurisdictional  questions,, 
either  expressly  or  by  necessary  implication,  the  contention 
that  judicial  power  had  been  vested  in  the  Commission,  con- 
trary to  the  command  of  the  constitution,  would  be  of  greater 
force,  but  we  think  that  the  act  does  not  do  this,  or  attempt 
to  do  it.  True,  it  says  that  the  findings  of  fact  made  by  the 
Commission  shall,  in  the  absence  of  fraud,  be  conclusive ;  but 
it  provides  for  an  action  in  the  circuit  court  for  Dane  county,  \sk 
which  the  board's  award  may  be  set  aside  upon  either  of  three 
grounds,  viz.:  (1)  that  the  board  acted  without  or  in  excess 
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of  its  powers;  (2)  that  the  award  was  procured  by  fraud j 

and  (3)  that  the  jBndingB  of  fact  do  not  support  the  award£*«n^»/-*^  ) 

We  regard  the  expression  ^'without  or  in  excess  of  its 
powers"  as  substantially  the  equiyalent,  or  at  least  as  inclu- 
sive,  of  the  expression  '^without  or  in  excess  of  its  jurisdic- 
tion/' as  those  words  are  used  in  certiorari  actions  to  review 
the  decisions  of  administrative  officers  and  bodies.  We 
know  of  no  other  construction  that  can  be  logically  given  to 
them,  and  it  seems  to  us  that  they  were  designedly  and  ad- 
visedly inserted  by  the  f  ramers  of  the  bill  to  meet  the  very 
objection  which  is  now  made.  With  this  construction,  it  is 
certain  that  the  constitutional  powers  of  the  courts  have  not 
been  invaded,  and  that  no  man  without  his  consent  can  be 
brought  under  the  law  or  is  deprived  of  his  right  to  ''due  . 
process  of  laV  thereby.  ^ 

There  are  some  further  objections  which  will  be  more 
briefly  considered.  It  is  said  that  even  if  it  be  held  that  the 
act  is  not  coercive,  still  when  employer  and  employee  consent 
to  come  under  the  law  they  in  effect  wholly  stipulate  away 
their  rights  to  resort  to  the  courts,  and  that  such  agreements 
are  void,  citing  Fox  v.  Masons'  F.  Ace.  Asso.  96  Wis.  390,  71 
N.  W.  363.  The  case  cited,  however,  recognizes  the  com- 
panion principle  that  agreements  to  arbitrate  special  matters, 
such,  for  instance,  as  the  amount  of  the  loss  under  an  insur- 
ance policy  (or,  as  in  the  present  case,  the  extent  of  an  in- 
jury or  disability,  and  the  like),  which  do  not  go  to  the 
whole  groundwork  of  the  controversy,  are  universally  sus- 
tained. As  wie  have  seen,  these  special  matters  are  the  only 
matters  which  the  board  may  conclusively  decide  under  this 
law.  If  there  be  a  controversy  as  to  fundamental  ri^ts, 
namely,  whether  the  parties  have  consented,  or  as  to  whether 
the  injuries  resulted  from  wilful  misconduct,  these  issues  are 
still  open  to  the  court  upon  the  appeal. 

In  considering  the  question  as  to  how  far  consent  may  go 
in  matters  of  this  kind,  a  case  not  cited  in  the  briefs  or  men- 
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tioned  in  the  oral  argument  should,  we  think,  be  referred  to 
here,  viz. :  the  case  of  Van  SlyJee  v.  Trempealeau  Co.  F.  Mut. 
F.  Ins.  Co.  89  Wis.  390.  In  this  case  it  appeared  that  the 
legislature  had  passed  a  law  providing  that  in  case  of  the 
filing  of  an  affidavit  of  prejudice  against  a  circuit  judge  the 
parties  might,  if  they  chose,  stipulate  that  a  member  of  the 
bar  should  act  as  judge  and  try  the  case  with  all  the  powers 
of  the  regularly  elected  judge  of  the  court.  Acting  on  this 
law,  the  parties  in  the  case  agreed  that  Mr.  John  J.  Cole 
should  try  the  case,  and  he  did  so,  rendered  judgment  for  the 
plaintiff,  and  the  defendant  appealed.  The  court  held 
(Chief  Justice  Rtait  writing  the  opinion)  that,  the  constitu- 
tion having  vested  aU  the  judicial  power  of  the  state  in  the 
courts  and  provided  for  the  election  of  judges  for  such  courts, 
the  legislature  could  confer  no  judicial  power  on  other  offi- 
cers or  persons,  nor  authorize  the  parties  to  an  action  to  do 
00,  hence  there  was  no  trial  before  a  court,  and  no  judgment. 
The  question  as  to  whether  the  defeated  party  might  not  be 
prevented  from  raising  any  objection  by  his  voluntary  waiver 
was  not  considered  or  mentioned ;  but  in  any  event  the  case 
has  no  bearing  here,  and  is  only  mentioned  in  order  to  show 
that  it  has  not  been  overlooked.  It  only  decides  that  neither 
the  legislature  nor  private  parties  can  make  a  judge  out  of  a 
private  citizen  and  endow  him  with  the  power  to  hold  a  court 
contrary  to  the  direct  command  of  the  constitution.  As  the 
Commission  in  the  present  case  is  not  a  court,  but  simply  an 
administrative  board,  the  doctrine  laid  down  in  the  case  cited 
has  no  application. 

Again,  it  is  said  that  the  act  compels  municipalities  to  levy 
taxes  for  other  than  public  purposes,  since  all  workmen  in- 
jured in  the  employ  of  the  public  are  to  bo  compensated,  and 
thus  taxpayers  will  be  deprived  of  their  property  without 
due  process  of  law.  We  have  not  been  quite  able  to  appre- 
ciate the  force  of  this  point,  and  we  find  no  argument  upon  it 
in  the  brief.    We  shall  only  say  that  the  manner  in  which  the 
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state  or  the  public  shall  treat  its  TTorkmen  is  peculiarly  a  mat- 
ter for  the  legislature  to  determine.  No  one  is  compelled  to 
work  for  the  public,  and,  if  he  does,  he  takes  his  situation  on 
the  terms  which^  the  public  gives.  We  know  of  no  reason 
why  the  public,  acting  by  its  lawmaking  power,  may  not  pro- 
vide that  its  employees  shall  have  as  part  of  their  compensa- 
tion certain  indemnities  in  case  of  accidental  injury  in  the 
public  service.  When  a  law  does  so  provide,  the  raising  of 
the  funds  to  discharge  those  indemnities  becomes  plainly  a 
proper  public  purpose. 

Objection  is  made  to  those  clauses  of  sec  2394 — 16  which^ 
provide  for  the  giving  of  notice  of  claim  by  mail,  and  allow 
testimony  to  be  taken  without  notice  to  either  party,  and  the 
claim  is  made  that  this  is  not  ^'due  process  of  law.''  Were 
the  Commission  a  court  these  objections  would  probably  de- 
serve serious  consideration,  especially  the  latter  one.  But, 
as  we  have  seen,  the  Commission  is  an  administrative  board 
merely.  It  is  common  knowledge  that  such  boards  are  fre- 
quently given  power  to  investigate  and  determine  facts  With- 
out notice  to  the  parties  of  each  successive  step  in  the  pro- 
ceedings. The  proceedings  before  such  boards  are  not  ex- 
pected to  be  as  formal  and  cumbrous  as  the  proceedings  of 
courts;  indeed,  the  greater  flexibility  which  such  bodies  must 
possess  if  they  are  to  discharge  their  duties  seems  to  demand 
greater  freedom  of  action.  If  notice,  either  actual  or  con- 
structive, of  the  commencement  of  the  proceedings  before 
such  a  body  be  required  to  be  given  to  the  parties  interested 
and  they  be  given  full  and  free  opportunity  to  be  heard  and 
present  evidence,  it  is  generally  held  sufficient,  even  though 
notice  of  intermediate  steps  in  the  proceeding  be  not  required 
or  given.  Schintgen  v.  La  Crosse,  117  Wis.  158,  94  N.  W. 
84.  In  case  of  a  board  like  the  present,  which  only  acts  on 
the  ri^ts  of  parties  who  have  consented  that  it  may  so  act, 
the  reason  of  the  rule  is  far  stronger. 

Some  contention  is  made  in  the  brief  that  minors  cannot  be 
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treated  in  the  same  manner  as  adults,  and  that  the  provision 
of  the  law  which  declares  that  a  minor  who  is  legally  entitled 
to  work  shall  have  the  same  power  of  contracting  for  service 
as  an  adnlt  is  objectionable,  because  it  allows  the  employer 
to  decide  whether  the  law  shall  treat  his  minor  employees  as 
adults.  The  objection  seems  to  us  fanciful  and  elusive. 
There  is  no  claim  that  the  legislature  may  not  endow  minors 
with  the  right  to  make  contracts  otherwise  lawful,  and,  if  this 
be  so,  it  seems  to  us  to  be  the  end  of  the  discussion.  After 
the  minor  is  so  endowed  he  becomes  for  the  purposes  of  the 
act  an  adult,  or  at  least  on  the  same  plane.  No  adult  em- 
ployee of  a  private  employer  can  elect  to  come  under  the  act 
unless  his  employer  has  first  elected  to  do  so.  So  the  em- 
ployer has  the  power  to  decide  whether  any  of  his  employees, 
infant  or  adult,  shall  have  the  privileges  of  the  act  if  they 
continue  to  work  for  him.  This  is  practically  all  there  is  of 
the  matter,  and  we  see  no  substantial  distinction  between  the 
effect  of  the  law  upon  the  adult  and  its  effect  upon  the  minor. 
The  foregoing  considerations  are  believed  to  fully  meet  and 
dispose  of  all  the  objections  made  to  the  law  which  could  rea- 
sonably be  claimed  to  be  fatal  to  the  entire  law  if  sustained. 
There  are  many  objections  made  to  single  sections  or  clauses 
of  the  law  which  we  do  not  find  it  necessary  or  advisable  to 
treat  at  this  time.  Even  should  some  or  all  of  them  be  sus- 
tained, it  is  our  judgment  that  the  sections  or  clauses  so  ques- 
tioned could  not  be  said  to  be  so  far  compensations  for  or  in- 
ducements to  the  balance  of  the  law  that  the  entire  law  must 
fall.  In  our  judgment  it  is  better  to  reserve  these  questions 
for  consideration  when  an  actual  case  arises  which  calls  for 
the  decision  of  the  court  upon  them.  It  is  well-nigh  impos- 
sible for  the  human  mind  to  call  up  and  contemplate  in  ad- 
vance all  the  considerations  which  ought  to  be  considered  in 
passing  upon  the  validity  of  the  various  incidental  clauses 
of  a  new  and  complicated  law.  The  concrete  case  and  its 
actual  circumstances  and  effects  are  apt  to  throw  much  light 
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upon  the  question  and  suggest  oonsiderations  wholly  un- 
thought  of  when  viewing  the  matter  abstractly  in  adyance  of 
any  actual  experience. 

Among  these  contentiona  which  we  now  pass  without  de- 
cision, perhaps  the  most  important  is  the  contention  that  so 
much  of  sec  2394 — 16  as  provides  that  the  board  or  any 
member  thereof,  or  any  examiner  appointed  thereby,  shall 
have  power  to  issue  subpoenas,  obedience  to  which  shall  be  en- 
forced by  contempt  proceedings  in  the  circuit  court  This 
seems  to  present  a  serious  question  worthy  of  careful  exami- 
nation, and  we  intimate  no  opinion  upon  it  now. 

Other  minor  contentions,  which  we  do  not  consider  it  neces- 
sary or  advisable  to  pass  upon  now,  are  to  ther  effect  that  the 
clauses  are  void  which  empower  the  Commission  (1)  to  de- 
clare and  enforce  penalties  against  the  employer  for  failure 
to  perform  certain  orders  of  the  board  made  pending  hearing 
(sec  2394 — 17)  ;  (2)  to  set  aside  or  modify  contracts  of  set- 
tlement previously  made  by  the  parties  (sec  2394 — 16)  ;  and 
(3)  to  regulate  the  amount  of  contingent  attorney's  fees  and 
permit  one  claimant  to  make  a  contract  which  it  may  refuse 
to  allow  another  to  make  (sec  2394 — 22). 

Eefore  closing  we  shall  briefly  refer  to  another  question 
which  was  not  much  discussed  on  the  argument,  namely,  the 
question  whether  the  law  applies  or  was  intended  to  apply  to 
persons  who,  like  the  plaintiffs,  are  employed  under  contracts 
of  service  made  prior  to  the  passage  of  the  law,  and  which  do 
not  expire  until  some  definite  date  in  the  future,  and,  if  so, 
whether  the  law  can  apply  to  them  without  impairing  the  ob- 
ligations of  their  contracts,  and  thus  violating  the  constitu- 
tion. As  to  the  first  branch  of  this  question,  we  think  that 
the  language  of  the  act  leaves  no  doubt  as  to  the  intention  of 
the  l^slature.  The  entire  act  by  express  terms  was  to  be- 
come effective  September  1,  1911.  Its  provisions  are  broad 
and  without  express  exception.  Bead  according  to  their 
grammatical  meaning,  they  include  all  employers  and  em- 
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plojees  who  occupy  those  relations  at  the  time  the  law  be- 
comes effective.     If  there  was  an  intention  to  ezdude  any 
from  its  terms,  that  intention  has  been  carefully  concealed* 
We  conclude  that  it  was  intended  to  include  all  employers 
and  employees,  whatever  the  term  of  service.     The  question 
whether  the  act  as  so  construed  affects  an  existing  contract  of 
service  expiring  at  some  distant  period  in  the  future  is  easily 
answered  in  the  negative,  as  it  seems  to  us.     Certainly  the 
law  does  not  affect  the  service  to  be  rendered  or  the  wages  to 
be  paid  in  any  way.     Neither  the  obligation  of  the  workman 
to  faithfully  do  his  work,  nor  the  obligation  of  the  employer 
to  faithfully  pay  the  stipulated  wage,  nor  the  remedy  in  case 
of  breach  by  either  party,  is  in  any  way  affected.     What> 
then,  is   affected?    Plainly  no  provision   of  the  contract. 
But,  if  the  employer  elects  to  come  under  the  law,  the  em- 
ployee must  choose  whether  he  will  come  under  it  or  not,  and 
if  he  does  not  wish  to  come  imder  it  he  may  nm  the  risk  of 
being  discharged,  or  if  he  wishes  to  retain  his  employment  he 
may  feel  compelled  to  elect  to  come  under  the  law  and  thus 
lose  his  right  to  bring  an  action  at  law  in  case  of  a  personal 
injury  sustained  in  the  employment.     But  all  this  does  not 
in  any  way  affect  the  contract  of  employment;  that  remains 
absolutely  unimpaired  in  all  its  terms.     The  ri^t  to  bring 
an  action  in  the  future  in  case  of  a  possible  tort  not  yet  com- 
mitted is  no  part  of  the  contract  of  employment     That  ri^t 
arises  out  of  the  relation  of  employer  and  employee  and  is 
subject  to  change  by  the  lawmaking  power  at  any  time.     The 
employer   does   not   contract   that  it  shall   remain   intact 
There  is  no  vested  right  in  a  mere  remedy  for  a  hypothetical 
wrong.     At  most  the  law  cannot  be  said  to  do  more  than 
change  the  remedy  for  a  tort  which  is  yet  to  happen,  and  may 
never  happen.     The  l^slature  may  change  the  remedies  for 
torts  yet  to  be  committed  at  any  time,  and  such  changes  can- 
not be  said  to  make  any  change  in  mere  contracts  of  service 
existing  between  the  parties.     This  seems  very  patent     The 
legislature  has  at  many  times  within  the  last  two  decades 
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passed  laws  very  materially  changing  the  liabilities  of  em- 
ployers to  employees  for  injuries  resulting  from  the  n^ligent 
acts  of  the  employer,  e.  g.  the  laws  requiring  the  protection 
of  machinery,  abolishing  assumption  of  risk  in  such  cases, 
abolishing  the  co-employee  rule  as  to  railway  companies,  and 
changing  the  rules  as  to  contributory  negligence.  In  no  case 
has  the  claim  ever  been  made  that  these  laws  in  any  way  af- 
fected or  impaired  existing  contracts  of  service  for  terms  ex- 
piring in  the  future,  although  many  cases  must  doubtless 
have  occurred  where  those  laws  were  applied  to  parties  who 
were  under  such  contracts. 

We  have  now  discussed  all  of  the  contentions  made  against 
the  law  which  we  deem  entitled  to  detailed  treatment,  and 
we  find  no  serious  difficulty  in  sustaining  its  fundamental 
and  essential  provisions.  As  said  in  the  beginning  of  this 
opinion,  this  law  forms  the  answer  of  the  legislature  to  a  very 
widespread  demand.  It  is  a  legislative  attempt  to  reach  within 
constitutional  lines  some  fair  solution  of  a  serious  problem 
which  other  nations,  not  restricted  by  written  constitutional  in- 
hibitions, have  solved  or  partially  solved  years  ago.  Doubtless 
the  law  will  need  and  will  receive  changes  and  amendments 
as  time  shall  test  its  provisions  and  demonstrate  its  weak 
points.  It  would  be  unreasonable  to  expect  that  a  law  cover- 
ing so  important  a  subject  along  lines  not  before  attempted 
should  be  perfect,  or  very  near  perfect,  upon  its  first  enact- 
ment. If  experience  shall  demonstrate  that  it  is  practicable 
and  workable  and  operates  either  wholly  or  in  great  measure 
to  put  an  end  to  that  great  mass  of  personal  injury  litigation 
between  employer  and  employee,  with  its  tremendous  waste 
of  money  and  its  unsatisfactory  results,  which  now  burdens 
the  courts,  the  long  and  painstaking  labors  of  those  legislators 
and  citizens  who  collaborated  in  framing  it  will  be  fittingly 
rewarded  by  a  result  so  greatly  to  be  desired.  That  result 
will  mean  a  distinct  improvement  in  our  social  and  economie 
conditions. 

The  effect  of  our  conclusions  upon  the  result  in  the  present 
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case  is  yet  to  be  considered.  The  complaint  was  sustained 
and  the  injunction  granted  on  the  ground  apparently  that, 
the  law  being  valid,  the  plaintiffs  would  be  greatly  injured  if 
their  employer  elected  to  become  bound  by  it,  because  they 
would  be  obliged  either  to  break  their  existing  contracts  or 
lose  their  common-law  remedies  for  their  employer's  torts. 
Granting  all  that  plaintiffs  claim  as  to  the  necessary  results 
of  their  employer's  election,  it  is  very  certain  that  no  irrep- 
arable injury  results  to  them.  If  their  employer  breaks  his 
contract  of  employment  because  they  decline  to  accept  the 
new  law,  they  have  adequate  logal  remedies  for  the  recovery 
of  damages.  If,  on  the  other  hand,  they  elect  to  come  under 
the  law  themselves,  they  lose  no  vested  or  contract  right,  and 
are  not  damaged  in  the  eyes  of  the  law  by  the  change  in  their 
remedies  for  future  torts.  In  either  event  there  is  no  cause 
of  action  in  equity,  and  no  ground  for  an  injunction.  The 
complaint  should  have  been  dismissed  on  the  pleadings. 

By  the  Gowtt. — Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  complaint. 

The  following  opinion  was  filed  November  16, 1911 : 

Babnes,  J.  {concuaring),  I  concur  in  the  opinion  of  the 
Chief  Justice  except  in  so  far  as  it  is  said  in  effect  that  our 
constitutions  may  mean  one  thing  today  and  something  dif- 
ferent tomorrow,  depending  on  whether  conditions  and  ideals 
have  in  the  meantime  undergone  a  change.  I  regard  our 
constitutions  as  immutable  except  when  changed  in  the  man- 
ner therein  prescribed.  Judges  in  interpreting  our  funda- 
mental laws  may  at  one  time  reach  conclusions  different  from 
those  which  would  be  reached  at  another  time.  This  does 
not  argue  that  the  constitutional  provision  under  considera- 
tion has  undergone  any  change,  but  demonstrates  that  judges, 
being  finite  beings,  made  a  mistake  at  one  time  or  the  other. 
No  act  of  the  legislature  should  be  declared  unconstitutional 
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unless  it  is  clearly  so.  This  is  elementary.  By  hewing 
closely  to  this  line,  there  is  little  danger  of  the  courts  commit- 
ting any  serious  blunders  in  interpreting  our  organic  laws. 
If  a  legislative  act  measured  by  this  standard  trenches  on  the 
constitution,  it  should  be  held  void  regardless  of  whether  or 
not  the  provision  violated  is  out  of  harmony  with  twentieth 
century  conditions  and  ideals.  To  hold  otherwise  is  to  say 
that  the  courts  may  change  our  fundamental  laws.  This 
would  be  a  clear  usurpation  of  power  never  vested  nor 
intended  to  be  vested  in  the  courts,  and  one  which  was  re- 
served to  the  people  themselves.  I  am  a  firm  believer  in  con- 
stitutional government.  I  do  not  share  the  belief  that  our 
constitutions  have  become  archaic  or  that  they  have  outlived 
their  usefulness.  If  the  opinion  of  the  court  is  intended  to 
mean  that  it  is  a  doubtful  question  whether  our  constitution 
should  be  preserved  or  thrown  in  the  '^scrap  heap/'  I  do  not 
agree  with  it 

The  following  opinion  was  filed  November  22,  1911 : 

Makhkatx,  J.  (concurring).  The  result,  itself,  meets 
with  my  unqualified  approval  Some  language  in  the  court's 
opinion,  however,  respecting  the  constitution,  I  fear  will  be 
construed  in  a  different  way  than  the  writer  thereof,  or  any 
member  of  the  court,  intended  or  would  sanction,  tending  to 
impair  the  lofty  character  of  the  fundamental  law  as  signifi- 
cantly maintained  by  this  court.  I  am  not  alone  in  that. 
Other  language  appears  which  does  not  express  my  personal 
views.  True,  none  of  such  is  matter  of  decision  or  even  judi- 
cial dicta,  but  if  left  imchallenged,  it  is  liable  to  misleadingly 
indicate  a  trend  of  judicial  thought  here  which,  I  am  safe  in 
saying,  does  not  exist.  I  choose  to  avoid  responsibility  there- 
for. It,  seemingly,  is  my  duty  to  do  so.  In  discharging 
that  duty  I  wish  not  to  take  from  the  dignity  of  the  court's 
able  opinion  on  the  vital  questions  presented  for  solution.  I 
Vol,  147— 24 
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do  not  understand  they  involved  any  new  constitutional,  or 
any  question  of  diflSiculty,  giving  rise,  under  any  circum- 
stances, to  desire  a  broader  fundamental  spirit  than  has  been, 
long  firmly  entrenched  in  the  jurisprudence  of  this  country. 

The  law  approved  is  a  very  mild  piece  of  legislation. 
While  I  would  not  suggest  it  is  too  moderate  for  now, — ^for* 
that  is  not  within  my  province, — ^yet  I  would  not  indicate 
that  the  legislature  responded  as  fully  as  it  migjht  to  the  need 
for  a  system  as  directly  as  practicable,  laying  the  personal  in- 
jury burdens  of  production  upon  the  things  produced,  where 
they  belong,  as  should  have  been  efficiently  recognized  long 
ago,  and  would  have  been  had  the  lawmaking  power  appreci- 
ated that  it  is  its  province,  not  that  of  courts,  to  cure  infirm- 
ity in  the  law.  If  criticisms,  imjustly  and  freely  directed 
toward  the  latter  and  the  human  instrumentalities  thereof,, 
merely  because  of  their  fidelity  to  duty  to  maintain  the  laws 
as  given,  had  been  turned  upon  the  former  for  failure  to  bet- 
ter conserve  human  happiness  in  the  industrial  field  in  the 
light  of  twentieth  century  conditions,  untold  suffering  mi^t 
have  been  prevented,  which  only  the  people's  representativea 
could  prevent.  Tardy  recognition  of  such  duty  casts  no  re- 
flection upon  legislative  actors  of  today.  Who  can  say  but 
that  they  would  have  had  the  same  ideals  as  now,  and  effected 
the  same  results  long  ago  if  opportunity  had  been  offered 
them  to  do  so  ?  It  has  been,  in  the  past,  far  easier  to  criticise 
a  power  which  was  helpless  to  supply  a  remedy,  than  to  sug- 
gest one  or  move  legislative  power  to  adopt  one. 

I  am  constrained  to  write  the  foregoing  to  give  deserved 
credit  to  the  patient,  earnest,  efficient  labor  of  the  lawmakers 
who  placed  the  enactment  in  question  upon  the  statute  book 
of  this  state.  It  would  give  them  too  little  credit  to  record, 
merely,  that  they  bowed  to  public  demand,  and  too  little 
credit  to  this  court  to  leave  room  for  the  thought  that  it  has 
been  influenced  by  any  such  demand  to  give  the  constitution 
any  new  shade  of  meaning  to  sustain  the  enactment,  or  that  it 
would  change,  or  arrogate  to  itself,  power  or  disposition  to- 
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change,  fundamentals  in  any  sense,  by  judicial  interpreta- 
tion. 

As  to  the  subject  of  the  enactment,  advanced  thinkers  in 
economics,  law,  and  l^slation  have  been  at  the  front  and  the 
public  has  been  slow  to  follow.  It  took  the  industrious, 
able,  patient,  tactful  legislative  committee  over  two  years  of 
activity,  to  educate  the  people  up  to  willingness  to  accept  on 
trial  the  mild  law  before  us.  Opposition  had  to  be  over- 
come by  education  on  all  sides.  The  legislature  responded 
not  so  much  to  a  general  demand,  as  to  a  constitutional  com- 
mand, to  conserve,  in  the  light  of  the  present,  the  public  wel- 
fare. 

The  remarks  in  the  court's  opinion  which  may  suggest  to 
some  that  a  different  meaning  is  to  be  read  out  of  the  consti- 
tution now  than  formerly ;  that  it  may  have  meant  one  thing 
when  framed  and  later  another,  and  now  be  held  differently, 
according  to  judicial  interpretation  to  meet  social  necessities 
as  recognized  by  human  instrumentalities  in  the  particular 
environment, — probably  was  not  so  intended,  but  I  sense  dan- 
ger of  a  contrary  impression  going  out.  Such  ability  to  bend 
the  fundamental  law  in  the  name  of  judicial  interpretation, — 
the  idea  that  an  eighteenth  century  construction  for  an 
eighteenth  century  condition  may  not,  and  at  the  hands  of 
the  court  does  not  have  to,  fit  a  twentieth  century  condition, — 
has  been  advanced  by  some,  but  not  significantly  at  least  by 
any  court  On  the  contrary,  it  has  met  with  universal  con- 
demnation. That  it  is  wrong,  every  man  of  eminence  that 
has  ever  written  upon  the  subject  in  the  past,  as  well  as  the 
very  nature  of  the  case  and  the  very  logic  and  limitations  of 
judicial  interpretation,  bear  witness.  The  fertile  method  of 
dealing  with  the  constitution  has  been  characterized  as  one 
which  has  ''furnished  a  mode  of  argument  which  would  on  the 
one  hand  leave  the  constitution  crippled  and  inanimate,  or  on 
the  other  give  it  an  extent  of  elasticity  subversive  of  all  ra- 
tional boundaries."     Story,  Const  389. 

Manifestly,  there  can  be  but  one  right  interpretation  or 
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construction  of  the  constitution.  It  is  said  to  have  been  con- 
structed of  general  declarations,  so  that,  in  letter  and  spirit, 
it  might  abide  indefinitely  and  would  have  to  so  abide,  deal- 
ing with  all  conditions  and  all  ages,  except  as  amended  in  the 
manner  therein  specified.  Considerately  with  that,  there  can 
be  but  one  viewpoint  for  interpretation,  and  that  is  the  one 
from  which  the  f ramers  of  the  system  builded.  That  is  un- 
mistakably indicated  in  Marbvry  v.  Madison,  1  Oranch,  137 ; 
Martin  v.  Hunter's  Lessee,  1  Wheat.  304. 

We  speak  of  the  constitution  in  a  general  sense, — the 
American  system,  commencing  with  the  federal  model  and 
including  the  state  constitutions  framed  in  harmony  there- 
with. In  all  writings  thereon,  from  Chief  Justice  Mab- 
SHAI.L  to  date,  the  idea  that  it  cannot  be  properly  judicially 
changed  to  suit  the  notions  of  the  times,  and  that  there  will 
appear  little  need  therefor  when  the  real  nature  thereof  is 
comprehended,  is  made  prominent.  It  was  that  idea,  largely, 
which  moved  one  eminent  writer  to  speak  of  it  as  the  ''great* 
est  single  achievement  of  the  ei^teenth  century,"  and  an- 
other to  characterize  it  as  the  ''most  wonderful  work  ever 
struck  o£F  at  a  given  time  by  the  brain  and  purpose  of  man." 
Truly,  it  cannot  be  said  of  that  which  was  so  unequaled  in  the 
eighteenth  century,  and,  we  may  well  add,  was  unequaled  in 
the  nineteenth  and  has  been  since,  that  it  can  take  the  cast, 
so  to  speak,  from  time  to  time  of  its  environments  as  judicial 
instrumentalities  may  view  it  through  the  vista  of  conditions 
in  prcBsenti.  All  history  says  No.  The  very  inconsistency 
of  the  contrary  says  No.  The  absence  of  any  necessity  for, 
and  the  destructive  danger  of,  any  such  quality  say  No. 

A  new  remedy  for  a  new  condition  within  the  boundaries 
of  reason  is  within  legitimate  police  authority.  Who  could 
wish  more?  How  could  more  exist  and  human  liberty, — • 
natural,  inherent  rights  be  safe?  Would  it  not  be  well  to 
recur  to  the  classic  rule  for  testing  legitimacy  of  legislative 
enactments,  given  by  the  most  eminent  judicial  expounder  of 
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the  constitution  of  which  the  history  of  American  jurispru- 
denoe  bears  record : 

"Let  the  end  be  legitimate^  let  it  be  within  the  scope  of  the 
constitution,  and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of  the  constitution,  are  con- 
stitutional."    McCullovgh  v.  Maryland,  4  Wheat.  316,  421. 

With  that  and  the  significance  of  the  declared  purpose  and 
central  thought  of  the  constitution  in  mind,  much  of  the  sup- 
posed difficulty  which  has  stimulated  suggestions  of  compe- 
tency to,  and  necessity  for,  bending  it  by  a  usurpatious  method 
of  interpretation,  will  disappear. 

How  are  we  to  determine  when  the  purpose  of  a  law,  in  the 
field  of  police  power,  and  unafFected  by  any  express  prohibi- 
tion, is  legitimate  ?  It  seems  the  answer  is  easy.  Look  first 
to  the  purpose  of  the  constitution,  found  in  the  declaration, 
"Grateful  to  Almighty  God  for  our  freedom,  in  order  to  se- 
cure its  blessings,  form  a  more  perfect  government,  insure 
domestic  tranquillity  and  promote  the  general  welfare,"  we 
"do  establish  this  constitution."  [Const.  Preamble.]  Then 
to  the  central  thought, — ^the  very  substructure, — ^upon  which 
the  whole  was  builded:  "All  men  are  bom  equally  free  and 
independent,  and  have  certain  inherent  rights;  among  these 
are  life,  liberty,  and  the  pursuit  of  happiness."  [Const, 
art.  I,  sec.  1.]  There  is  voiced  a  broad  spirit,  covering  as  this 
court  has,  in  effect,  many  times  said,  a  field  as  limitless  as 
are  human  needs.  The  language  was  not  used  for  mere  rhe- 
torical ornamentation  or  effect,  but  to  suggest  the  permissible 
scope  of  legislation  in  the  zone  of  general  welfare,  its  extent 
and  its  limitations.  Dwrkee  v.  Janesville,  28  Wis.  464,  471 ; 
State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530,  90  N.  W. 
1098 ;  Staie  v.  Redmon,  134  Wis.  89,  114  N.  W.  137 ;  Bon- 
nett  V.  Vallier,  136  Wis.  193,  116  N.  W.  885. 

So  here,  as  it  seems,  the  initial  question  was  this :  Is  the 
purpose  of  the  law  legitimate,  within  the  broad  dominating 
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spirit  mentioned  ?  The  answer  must  be  Yes,  as  the  manifest 
purpose  is  to  promote  every  element  of  the  central  thought  of 
the  constitution.  Anything  fairly  within  that  has  always 
been  and  must,  necessarily  always,  be  held  legitimate.  Keep- 
ing in  mind  that  in  the  selection  of  means  the  legislature  has 
a  very  broad  comprehensive  field  in  which  to  freely  make  a 
choice,  the  next  question  is,  Are  the  means  contemplated  rea- 
sonably appropriate  to  the  end  to  be  attained  ?  Not  are  they 
the  best  means,  but  are  they  proper  means,  in  that  they  are 
not  within  any  express  prohibition  and  tend  to  conserve 
rather  than  to  destroy?  All  must  agree  in  the  affirmative 
on  that  in  harmony  with  the  best  thought  of  all  the  more  civi- 
lized nations  of  Europe.  The  difficulty  here  has  been,  want 
of  appreciation  of  the  great  economic  truth,  that  personal  in- 
jury losses  incident  to  industrial  pursuits,  as  certainly  as 
wages,  are  a  part  of  the  cost  of  production  of  those  things  es- 
sential to  or  proper  for  human  consumption,  and  the  more 
directly  they  are  incorporated  therein  the  less  the  enhance- 
ment of  cost  and  the  better  for  alL 

True,  the  old  remedies  for  losses  mentioned  have  been  in- 
efficient and  wasteful.  They  are,  economically  speaking,  un- 
scientific and  have  always  been.  It  is  more  apparent  now 
than  formerly  by  reason  of  greater  and  more  numerous  mod- 
em activities  and  methods,  that  is  all.  In  truth,  the  infirm- 
ity from  an  economic  standpoint,  and  from  the  standpoint  of 
man's  duty  to  his  fellow  men,  has  always  existed,  though  the 
quantum  of  regrettable  results  and  useless  waste  has  greatly 
increased  by  the  multiplication  of  human  activities  and  physi- 
cal instrumentalities. 

So  it  will  be  seen,  I  think,  that  while  particular  means  may 
be  reasonably  appropriate  to  a  legitimate  purpose  under  some 
conditions  characterizing  a  particular  period,  and  not  have 
been  at  a  prior  time,  no  change  in  the  constitution  is  involved 
in  remedying  tjie  misfit  The  end  being  proper  the  legiti- 
macy of  means  may  be  dependable  upon  conditions,  the  ques- 
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tion  turning  more  on  matter  of  fact  than  anything  else.  The 
change  of  mere  means  does  not  require  a  fundamental  change, 
80  long  as  legitimacy  of  end  and  reasonable  appropriateness 
of  means  shall  be  kept  efficiently  in  view. 

Want  of  appreciation,  in  my  judgment,  of  the  constitution 
from  the  viewpoint  suggested,  has  led  some  to  advocate  judi- 
cial changes  to  meet  new  conditions,  while  others  have  in- 
sisted that  many  amendments,  made  in  the  prescribed  way, 
practically  substituting  a  new  system  for  that  of  the  Fathers, 
are  necessary  or  advisable,  and  still  others  have  maintained 
the  broad  liberal  view  suggested,  which  was  early  entrenched 
in  the  jurisprudence  of  this  country  by  the  judicial  writings 
•of  Chief  Justice  John  Mahahat.l,  That  idea  renders 
changes  of  any  kind  unnecessary  to  legislative  competency  to 
l^slate  to  any  extent  which  reasonably  promotes  a  constito- 
tional  object  Anything  further  would  destroy,  or  tend  to 
<ie8troy,  instead  of  promote  public  welfare.  Such  idea  is  the 
safe  one  and  the  right  one  from  the  viewpoint,  I  think,  of  the 
Fathers.  It  is  the  one  sturdily  maintained  by  this  court. 
It  is  the  one  I  feel  competent  to  say,  all  members  of  this  court 
would  now  maintain  and  that  nothing  in  its  opinion  should 
be  otherwise  taken. 

If  the  constitution  is  to  efficiently  endure,  the  idea  that  it 
is  capable  of  being  re-squared,  from  time  to  time,  to  fit  new 
legislative  or  judicial  notions  of  necessities  in  prmsenti,  in- 
stead of  new  legislation  being  tested  by  it,  must  be  combated 
whenever  and  wherever  advanced,  and  wrong  impressions  in 
regard  to  the  matter  carefully  guarded  against  To  even, 
significantly,  speak  of  making  the  constitution  adaptable  to 
new  conditions  by  means  of  interpretation,  when  the  selection 
of  new  and  constitutional  means,  adaptable  to  such  condi- 
tions, is  meant,  is  liable  to  confuse  and  weaken  that  high  re- 
gard all  should  have  for  the  fundamental  law  as  a  broad, 
definite,  certain,  comprehensive,  unvarying  and  unvariable 
■system,  other  than  by  the  means  therein  pointed  out     Dark 
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will  be  the  day,  if  that  day  will  ever  come,  for  the  people  of 
this  country,  and  dark  to  the  people  of  all  countries  whose  at- 
tention is  directed  here  for  lessons  in  constitutional  govern- 
ment, when  our  system  shall  not  be  held  up  by  the  courts  as 
speaking  the  same  at  one  time  as  at  the  other,  except  in  so 
far  as  changes  shall  be  made  in  the  particular  way.  That  is 
the  doctrine  of  Marhury  v.  Madison,  1  Cranchj  137.  No  one 
can  read  that  great  exposition  of  our  system  without  appre- 
ciating how  illogical  it  is  to  speak  of  interpretation  as  an  in- 
strumentality for  giving,  from  time  to  time,  a  different  cast 
to  the  fundamental  law.  The  whole  spirit  of  the  court's 
logic  condemns  such  reasoning  as  heresy.  Note  the  signifi- 
cance of  this :  ^The  exercise  of  this  original  right"  to  make  a 
system  of  government  "is  a  very  great  exertion;  nor  can  it 
nor  ought  it  to  be  frequently  repeated.  The  principles,  there- 
fore, so  established,  are  deemed  fundamental.  And  as  the 
authority  from  which  they  proceed  is  supreme,  and  can  sel- 
dom act,  they  are  designed  to  be  permanent."  In  that  con- 
nection the  court  added,  in  unanswerable  logic,  that  the  con- 
stitution is  not  only  the  paramount  law  but  is  absolutely 
unchangeable  by  ordinary  means;  that  laws  adaptable  to  it 
are  legitimate,  and  laws  so  called,  not  so  adaptable,  are  not 
laws  at  all.  It  was  designed  to  govern  the  legislature  and 
the  courts  as  well.  That  conception  is  of  something  hi^ 
above  either  legislatures  or  courts,  to  vary  it.  How  can  that 
be  done  by  indirection,  miscalled  interpretation  and  con- 
struction,— a  method  of  rounding  a  syllogism  with  a  conclu- 
sion based  on  false  premises?  Interpretation  of  that  sort 
would  enable  courts  to  evade  and  render  useless  the  r  .ost  care- 
fully drawn  enactments  whether  of  fundamental  or  subsid- 
iary law. 

So,  in  short,  I  think  the  law  in  question  is  a  reasonably  ap- 
propriate means  to  effect  a  constitutional  purpose;  that  the 
constitution  needs  no  bending  whatever  in  order  to  sustain  it 
in  its  essential  features,  and  none  would  be  proper  if  the  con- 
trary were  the  case. 
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The  foregoing  I  can  but  regard  out  of  harmony  with  this, 
in  its  letter:  ^^changed  social,  economic,  and  governmental 
conditions  and  ideals  of  the  time,  as  well  as  the  problems  the 
changes  have  produced,  must  logically  enter  into  the  consid- 
eration and  become  influential  factors  in  the  settlement  of 
problems  of  construction  and  interpretation,"  so  far  as  it  is 
pregnant  with  the  thought  that  the  fundamental  law  is  judi- 
cially changeable.  The  words  "problems"  of  "construction" 
and  "interpretation,"  I  think  were  unfortunately  used,  if  the 
thougiht  was  merely  of  problems  of  whether  new  enactments 
to  cope  with  new  conditions  are  within  or  without  the  Inti- 
mate field  of  legislative  activity,  having  regard  to  appropri- 
ateness of  means  to  effect  a  constitutional  end.  The  latter 
nodght  be,  as  I  have  suggested,  at  one  time  and  not  a  half  cen- 
tury theretofore,  because  changed  conditions  may  render  an 
end  legitimate,  within  the  unchangeable  scope  of  the  funda- 
mental law,  which  earlier  was  not,  or  the  selected  means  to 
effect  that  end  might  be  reasonably  appropriate  at  one  time, 
though  not  so  a  century,  more  or  less,  theretofore. 

Why  treat  judicial  interpretation  of  law  as  a  process  of 
following  changing  ideals,  social  problems,  and  ideas,  since 
its  sole  office  is  to  solve  uncertainties  as  to  the  intent  at  the 
time  of  the  enactment  ?  Interpretation  commences  where  be- 
gins uncertainty, — obscurity  as  to  the  meaning  the  lawgivers 
purposed  putting  into  the  enactment  and  succeeded,  discover- 
ably, in  expressing,  literally  or  inferentially.  In  short,  the 
gist  of  the  matter  is  the  intent  when  the  law  was  made,  not 
what  one  can  make  the  language  say  in  a  different  environ- 
ment from  that  of  its  origin  to  accomplish  a  desired  purpose. 
"So  bending  is  permissible  for  the  latter  purpose,  but  for  the 
former  the  very  letter  may  have  to  give  way  to  the  spirit. 
State  ex  rel  Ileiden  v.  Ryan,  99  Wis.  123,  74  N.  W.  544 ; 
State  ex  rel.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  v.  Rail- 
road Commission,  137  Wis.  80,  117  'N.  W.  846 ;  State  ex  rel. 
McGrael  v.  Phelps,  144  Wis.  1,  128  X.  W.  1041.  The  ex- 
pounder is  to  "look  to  the  whole  and  every  part  of  the  law,  to 
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the  intent  apparent  from  the  whole,  to  the  subject  matter,  to 
the  e£Fects  and  consequences,  to  the  reason  and  spirit,  and 
thereby  ascertain  the  ruling  idea  present"  in  the  lawgiving 
body's  mind  at  the  time  of  the  enactment,  and  then,  so  far  as 
such  idea  can  reasonably  be  spelled  out  of  the  enactment,  ^ve 
effect  to  it  though  it  violates  the  letter.  Wis.  Ind,  School  v. 
Clark  Co.  103  Wis.  651,  659,  79  N.  W.  422. 

True,  the  constitution  is  a  very  human  document  in  the 
sense  that  it  is  a  collection  of  words  recognizing,  characteriz- 
ing, and  guaranteeing  the  natural  rights  of  man, — ^all  that 
are  essential  to  public  welfare  in  the  social  state,  but  it  is  not 
so  in  the  sense  of  creating  such  rights.  The  right  to  life,  to 
liberty,  to  happiness,  to  equality  one  with  another,  are  not  of 
human  creation.  They  are  of  Divine  origin,  though  by  hu- 
man instrumentality  some  one  or  more  of  them  might  be 
taken  away.  It  is  to  prevent  that,  in  the  main,  the  consti- 
tution was  framed.  So  anything  not  expressly  prohibited 
which  reasonably  conserves  those  God-given  rights,  is  within 
its  saving  grace.  Anything  which  clearly  or  materially  im- 
pairs or  destroys  any  one  of  them,  is  condemned  by  it.  It 
were  better  to  inculcate  the  idea  that  it  is  not  subject  to 
change  with  the  change  of  times  and  conditions,  though  such 
new  conditions,  by  logical  process,  may  well  be  the  deciding 
factor  as  to  whether  legislative  means  resorted  to  for  a  par- 
ticular end  are  within  or  without  the  unchangeable  constitu- 
tional principles.  Manifestly  it  must  have  been  the  latter 
conception  of  the  constitution  which  so  inspired  statesmen  of 
the  first  century  of  the  republic  with  veneration  for  it.  That 
might  well  have  inspired  Webster  to  love  it,  "to  have  a  pro- 
found passion  for  it,"  to  "cherish  it  day  and  night,"  to  '^ive 
on  its  healthful  saving  influence,"  and  to  "trust  never,  never 
to  cease  to  heed  it  until"  he  should  "go  to  the  grave  of  his 
fathers,"  to  "earnestly  desire  not  to  outlive  it."  It  is  good 
to  draw  inspiration  from  those  lofty  sentiments.  I  would 
not  by  word  or  deed,  to  any  extent,  give  rise  to  the  thought 
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that  the  ancient  dignity  of  our  system,  in  judicial  conception 
here,  has  changed. 

At  no  period  has  appreciation  of  the  great  work  of  the 
Fathers  been  more  important  than  now.  We  need  to  sit 
anew,  in  thought,  at  their  feet, — ^revive  knowledge  that  the 
result  was  wrought  by  a  body  of  men, — ^representatives  of  the 
great  seats  of  learning  of  the  English-speaking  race  of  two 
hemispheres  and  otherwise  men  of  broad  experience,  many  of 
whom  had  been  students  of  all  federal  governments  of  all 
prior  ages  in  preparation  for  the  special  task, — ^as  the  his- 
torian declared,  ^'the  goodliest  fellowship  of  lawgivers  whereof 
this  world  has  record,^' — a  body  dominated  by  specialists,  in- 
spired 'T>y  ennobling  love  for  their  fellow  men,"  and  the 
thought  that  they  wrought,  not  for  their  age  alone,  but  for 
the  ages  to  come,  and,  so,  sought  to  avoid  the  infirmities  of 
previous  systems  of  government  by  the  people,  by  carefully 
providing  that  no  change  in  letter  or  spirit  should  occur  ex- 
cept in  a  particular  and  most  deliberate  and  conservative  way. 

Appreciating  that  the  report  of  this  case  will  be  widely 
read  and  commented  upon  within  and  without  the  field  of 
judicial  administration,  I  particularly  desire  to  aid  in  cre- 
ating and  promoting  correct  impressions  respecting  the  dig- 
nity of  the  abolished  defenses  and  the  responsibility  of  courts 
for  their  existence. 

True,  such  defenses  are  of  judicial  origin,  but  not  as  that 
term,  without  explanation,  might  be  understood  by  laymen. 
They  are  so  in  the  same  sense  that  a  large  part  of  the  law 
upon  which  rights  and  remedies  depend,  is  of  such  creation. 
N'evertheless,  all  such  is  as  much  the  law  of  this  state,  to  be 
respected  by  the  courts,  as  any  part  of  the  constitution  or  any 
act  of  the  legislature.  It  did  not  originate  with  the  courts 
of  our  age  or  century.  It  has  not  been  within  the  compe- 
tency of  this  court  at  any  time  to  change  it.  The  defenses  in 
question  became  a  part  of  the  law  of  the  mother  country 
through  its  judicial  administration  long  before  the  Revolu- 
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tion.  The  law  of  such  country,  so  far  as  adaptable  to  our 
conditions  here,  was  adopted  when  our  independent  govern- 
ment was  formed  and  became  the  common  law  of  this  coun- 
try. It  was  in  full  force  in  the  territory  of  Wisconsin  when 
our  state  was  admitted  into  the  Union.  AU  officers  were 
sworn  to  maintain  it, — ^that  part  relating  to  the  law  of  negli- 
gence as  well  as  the  rest, — and  were  bound  to  do  so  with  as 
much  fidelity  as  if  incorporated  into  the  written  law.  When 
the  constitution  was  adopted  the  unwritten  law  was  substan- 
tially given  the  cast  of  written  law  and  as  such  fimdy  en- 
trenched as  fundamental,  subject  to  legislative  change,  by 
sec.  13,  art  XIV,  of  the  constitution  in  these  words :  "Such 
parts  of  the  common  law  as  are  now  in  force  in  the  territory 
of  Wisconsin,  not  inconsistent  with  this  constitution,  shall  be 
and  continue  part  of  the  law  of  this  state  until  altered  or  sus- 
pended by  the  legislature." 

Every  judge  of  every  court  has  been  sworn  to  maintain 
the  common  law  as  thus  entrenched  in  our  system  till  changed 
by  the  l^slature.  So  from  the  viewpoint  of  the  present, 
the  law  of  negligence, — including  the  defenses  in  question, — 
does  not  lose  in  dignity  when  compared  with  an  act  of  the 
legislature,  because  ages  ago  it  had  judicial  origin.  It  was^ 
as  we  have  seen,  with  deliberation  adopted  by  the  people 
when  they  organized  our  state  government.  No  court  in  our 
time  has  had  competency,  we  repeat,  to  change  or  create  or 
destroy  in  that  field.  Power  in  that  regard  was  expressly  re- 
served to  the  legislature.  It  has  been  free  to  act  in  the  mat- 
ter, within  such  reasonable  limits  as  not  to  violate  guaranteed 
rights,  for  over  sixty  years,  while  the  courts  have  been  pow- 
erless to  do  more  than  to  determine,  to  the  best  of  their  abil- 
ity, the  law  as  fundamentally  adopted,  or  subsequently 
changed,  by  the  lawmaking  power,  and  apply  it. 

Under  the  power  reserved  to  the  legislature  as  aforesaid,  it 
was  competent  for  it  to  abolish  the  defenses  in  question  and 
to  do  it  in  such  a  way  as  to  create  inducement  for  employers 
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to,  voluntarily,  become  parties  to  the  new  system  designed  to 
better  conserve  human  life  and  human  happiness.  Call  the 
method  "constitutional  coercion,"  if  thought  best.  That 
casts  no  discredit  upon  the  method,  for  where  coercion  is 
necessary  reasonable  coercion  is  legitimate,  no  guaranteed 
rights  being  infringed  upon. 

It  is  needless  to  add  that  I  heartily  indorse  all  said  in  l^e 
court's  opinion  regarding  the  importance  of  the  legislation 
which  has  received  approval.  May  it  be  the  beginning  of  a 
well  rounded  out  constitutional  system  making  every  one  who 
consumes  any  product  of  labor  for  hire  pay  his  proportionate 
amount  of  the  cost  of  the  creation  representing  the  personal 
injury  misfortunes  of  those  whose  hands  have  enabled  him  to 
secure  the  objects  of  human  desire,  thus  minimizing  the  suf- 
ferings which  are  the  natural  incidents  of  industry  and 
should  be  borne,  so  far  as  they  represent  pecuniary  sacrifice, 
by  the  mass  of  mankind  whose  desires  are  administered  to  by 
such,  industry. 


McHoLM,  Administratrix,  Kespondent,  vs.  Philai>klfhia 
&  Seading  Coai.  and  Ikon"  CoMPAmr,  Appellant. 

Beptemher  H — December  5,  1911, 

Negligence:  Pleading:  Variance:  Master  and  servant:  Failure  to 
give  warning  of  danger:  Assumption  of  risk:  Evidence:  Ques- 
tions for  jury:  Instructions:  Witnesses:  Oross-examine^ian: 
Damages  for  death. 

1.  Where  a  complaint  charges  negligence  in  general  terms,  which 

may  perhaps  cover  several  grounds,  it  will  not  be  considered 
error  to  allow  one  of  them  to  be  proven,  though  not  specifically 
alleged,  if  it  is  apparent  that  the  defendant  has  not  been  mis- 
led or  prejudiced. 

2.  Thus,  in  an  action  against  a  corporation  for  death  of  an  em^ 

ployee,  where  the  complaint  alleged  that  the  defendant  by  its 
agents  and  employees  negligently  without  warning  caused  a 
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car  to  be  moved  along  an  elevated  runway  on  which  deceased 
was  at  work,  and  that  he  was  struck  hy  said  car,  knocked  to 
the  floor,  and  killed,  there  being  no  demurrer  or  motion  to 
make  more  definite,  and  defendant  having  denied  any  fault  or 
negligence  on  its  part,  it  is  held  that  there  was  no  prejudicial 
error  in  admitting  evidence  to  show  negligent  failure  of  the 
defendant  to  promulgate  rules  requiring  the  operator  of  the 
car  to  give  warning  of  its  approach. 
S.  A  finding  in  such  case  that  the  fall  of  the  deceased  was  caused 
by  his  being  struck  by  the  car  is  held  to  be  sustained  by  the 
evidence,  although  no  one  could  testify  directly  to  that  fact 

4.  It  was  not  error  in  such  case  to  instruct  the  Jury  that  employees 

of  a  contractor  engaged  in  completing  defendant's  building, 
some  of  them  upon  the  runway  in  question,  might  be  consid- 
ered as  employees  of  defendant  so  far  as  concerned  the  duty  to 
establish  rules  requiring  warning  to  be  given  of  the  movement 
of  the  car. 

5.  Subject  to  certain  exceptions  relating  to  the  question  of  the 

credibility  of  the  witness,  cross-examination  should  be  con- 
fined to  matters  concerning  which  he  testified  in  chief;  and  the 
opposing  party  has  no  right  to  go  into  new  matter,  especially 
when  it  tends  to  prove  an  afOrmative  defense. 

6.  Whether  in  this  case  the  deceased  knew  that  no  warnings  of  the 

movements  of  the  car  were  ordinarily  given,  and  hence  as- 
sumed the  risk,  is  held,  upon  the  evidence,  to  have  been  a  ques- 
tion for  the  Jury. 

7.  An  award  of  |9,000  for  the  death  of  an  experienced  engineer  and 

electrician,  forty-eight  years  old,  of  good  health  and  habits, 
earning  from  |100  to  $125  per  month,  who  left  a  widow  thirty- 
five  years  old  and  a  son  aged  eleven  years,  both  of  whom  had 
been  entirely  dependent  upon  him,  is  held  not  excessive. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chasles  Smith,  Judge.     Affirmed. 

Action  to  recover  damages  for  the  death  of  one  William 
McHolm,  an  employee  of  defendant,  who  wqs  killed  while  at 
work  on  defendant's  dock  in  Superior.  The  facts  which  the 
evidence  tends  to  prove  are  briefly  as  follows :  The  defendant 
owns  and  operates  large  coal  docks  and  sheds  at  the  city  of 
Superior.  The  shed  where  the  accident  occurred  is  200  feet 
wide  and  465  feet  in  length.  It  was  equipped  with  several 
so-called  bridges/'  consisting  of  two  parallel  steel  stringers 
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eighty-five  feet  from  the  floor,  supported  by  hangers  from 
the  roof.  The  stringers  were  laid  near  together,  their  top 
surface  about  twenty-five  inches  in  width,  and  each  carried 
a  rail  or  track  on  its  inside  edge.  On  the  rails  of  each  bridge 
ran  trucks  with  wheels,  from  which  was  suspended  a  so- 
called  car  or  trolley  entirely  below  the  stringers.  This  car 
was  about  twenty-five  feet  in  length,  carried  motors  and  gear- 
ing for  its  own  propulsion,  and  had  suspended  from  it  by 
cable  a  clamshell  or  bucket,  which  carried  coal  from  vessels 
at  the  dock  into  the  sheds  and  also  from  piles  to  bins  in  the 
sheds.  At  the  rear  end  of  the  car  was  a  cab  with  glass  front, 
in  which  was  the  operator  who  controlled  the  movements  of 
the  car  and  clamshell.  The  only  parts  of  the  moving  car  or 
cab  which  projected  above  the  stringers  were  the  wheels  and 
axles,  which  occupied  about  eight  inches  in  width  along  the 
inside  of  each  stringer,  leaving  a  flat  surface  of  about  sev- 
enteen inches  on  the  outside  of  each  stringer  along  its  entire 
length.  Near  these  stringers  were  suspended  electric  arc 
li^ts  for  lighting  the  interior  of  the  shed,  and  so  hung  that 
they  could  be  raised  by  cable  with  ratchet  attachment  to  a 
convenient  height  for  trimming  by  a  man  standing  or  sitting 
on  the  stringer.  The  trimming  took  place  every  nine  or  ten 
*  hours,  and  occupied  about  ten  minutes'  time,  and  the  car, 
when  in  use,  continued  to  run  back  and  forth  during  the  op- 
eration. Doing  this  work  the  trimmer  walked  along  the 
stringer  from  point  to  point  where  the  lights  were  suspended. 
About  five  feet  above  the  stringer  and  a  little  to  the  outside 
and  parallel  with  it  was  a  steel  strut  or  brace  which  the  men 
took  hold  of  as  lliey  went  back  and  forth  on  the  stringer. 
There  was  a  whistle  on  the  car  or  trolley  which  the  motorman 
used  when  he  started  the  car  to  work  in  the  morning  or  at 
noon  to  give  the  oiler  notice  that  electricity  was  about  to  be 
turned  on,  but  which  does  not  appear  to  have  been  used  at 
other  times  with  any  regularity.  No  rule  had  been  made 
by  the  defendant  requiring  warning  to  be  given  before  the 
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car  was  moved.  The  shed  was  a  new  one  and  was  not  en- 
tirely finished  at  the  time  of  the  accident,  some  of  the  con- 
tractors' men  being  yet  at  work  on  it,  but  it  was  in  use  and 
the  bridge  and  lights  had  been  in  operation  since  August  pre- 
vious. The  plaintiflfs  intestate  had  been  employed  for  some 
years  by  the  defendant  on  its  old  docks  as  chief  engineer,  and 
was  transferred  to  the  dock  in  question  in  the  early  fall  of 
1910,  and  was  employed  as  chief  electrician  until  Decem- 
ber 1st,  when  he  was  superseded  by  one  Perks  and  became 
assistant  electrician.  While  chief  electrician  the  work  of 
trimming  the  lights  was  done  by  an  assistant,  but  when  Perks 
took  charge  he  assigned  that  duty  to  the  intestate.  On  the 
morning  of  the  accident  (December  15,  1910)  Perks  and  the 
intestate  were  engaged  in  dropping  a  cluster  of  incandescent 
electric  lights  from  the  stringer  of  one  of  the  bridges  for  the 
purpose  of  throwing  more  light  below,  and  in  the  course  of 
the  work  the  intestate  had  gone  out  on  the  stringer,  the  car 
being  in  operation.  As  the  car  passed  the  place  where  he 
was  standing  on  the  stringer  the  cluster  dropped  suddenly, 
and  the  intestate  plunged  from  the  stringer  to  the  floor,  re- 
ceiving injuries  from  which  he  shortly  died. 

The  following  special  verdict  was  returned  by  the  jury : 

"(1)  Was  decedent's  fall  caused  by  him  being  struck  by 
the  car?     A.  Yes. 

"(2)  Was  the  defendant  guilty  of  any  want  of  ordinary 
care  in  its  failure  to  promulgate  rules  and  regulations  for  the 
giving  of  warning  in  the  movement  of  its  trolley  car  upon 
the  track  in  question  to  decedent  while  at  work  on  the  track 
stringer  at  the  time  of  the  accident?     A.  Yes. 

"(3)  If  you  answer  the  above  'Yes,'  then:  Was  such  fail- 
ure the  proximate  cause  of  the  death  of  decedent?     A.  Yes. 

"(4)  Was  deceased  guilty  of  any  want  of  ordinary  care 
which  contributed  proximately  to  cause  the  accident  ?     A.  No. 

"(6)   Did  the  deceased  assume  the  risk?     A.  No. 

"(6)  Should  the  court  render  judgment  for  plaintiff,  for 
what  simi  is  she  entitled  to  as  damages  ?     A.  $9,000." 
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Judgment  being  rendered  for  the  plaintiff  on  the  verdict, 
the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bovielle  <6  Chase, 
A.  M.  Higgins,  and  Thos.  8.  Wood,  and  oral  argument  by 
Mr,  Higgins. 

For  the  respondent  there  was  a  brief  by  Hanitch  &  Hart- 
ley, and  oral  argument  by  Lovis  Hanitch* 

The  following  opinion  was  filed  October  3,  1911: 

Wiwsrow,  0.  J.  Sixty  errors  are  assigned,  but  we  as- 
sume that  no  serious  fault  will  be  found  if  we  fail  to  discuss 
each  alleged  error  separately.  The  contentions  which  are 
deemed  of  sufficient  importance  to  justify  discussion  will  be 
treated.  Those  not  treated  have  not  been  overlooked,  but  are 
deemed  clearly  untenable  and  are  overruled  without  discus- 
sion. 

1.  The  judgment  is  based  upon  one  ground  of  negligence 
only,  namely,  the  failure  of  the  defendant  to  promulgate 
regulations  requiring  the  operator  of  the  car  to  give  warning 
of  its  approach  when  another  employee  was  upon  the  stringer. 
The  failure  to  make  such  a  regulation  is  not  denied,  but  it  is 
argued  that  this  ground  of  negligence  is  not  charged  in  the 
complaint,  and  that  as  the  evidence  tending  to  prove  it  was 
duly  objected  to  as  not  within  the  issues  the  judgment  should 
be  now  reversed.  This  presents. perhaps  the  most  serious 
question  in  the  case.  The  complaint  charges,  in  substance, 
that  while  the  deceased  was  performing  his  duty  on  the 
stringer  and  in  the  exercise  of  ordinary  care,  '^the  defendant, 
by  its  agents,  servants  and  employees,  carelessly  and  negli- 
gently without  warning  caused  the  carriage  to  move  along 
said  runway,"  whereby  the  deceased  was  struck  by  the  said 
carriage,  knocked  to  the  floor,  and  killed. 

The  appellant  claims  that  the  only  charge  here  made  is 
that  some  employee  or  employees  of  the  defendant  negli- 
gently failed  to  give  warning  when  the  car  was  about  to  be 
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moved  along  the  runway,  and  reliance  is  placed  on  Jemming 
V.  O.  N.  R.  Co.  96  Minn.  302,  104  N.  W.  1079,  and  Connelly 
V.  M.  E.  R.  Co.  38  Minn.  80,  35  N.  W.  582,  as  supporting 
the  position  taken.  It  can  hardly  be  denied  that  the  cases 
cited  tend  to  support  the  claim  made  although  they  are  not 
precisely  identical  with  the  present  case.  We  do  not  feel  in- 
clined, however,  to  follow  so  technical  a  rule  as  these  cases 
seem  to  approve. 

The  defendant  is  a  corporation  and  can  only  be  guilty  of 
negligence  through  the  acts  or  defaults  of  its  servants  or 
agents.  An  allegation  that  it  was  negligent  is  in  legal  effect 
an  allegation  that  its  agents  or  servants  were  negligent  If 
this  was  a  case  where,  within  the  rules  established  by  this 
court,  regulations  should  have  been  made  requiring  the  giv- 
ing of  warning  when  the  car  was  about  to  be  moved  {Polaski 
V.  Pittsbiurgh  C.  D.  Co.  134  Wis.  259,  114  N.  W.  437),  the 
duty  to  make  such  regulations  was  the  duty  of  defendant's 
managing  agents,  and  the  default  or  neglect  was  the  default 
or  neglect  of  such  agents,  and  it  would  be  strictly  accurate 
in  such  case  to  say  that  the  defendant  by  its  agents  negli- 
gently without  warning  moved  the  car.  If,  on  the  other 
hand,  the  only  negligence  claimed  was  that  a  co-employee 
failed  to  give  a  warning  which  the  corporation  had  made  it 
his  duty  to  give,  then  it  would  be  incorrect  to  say  that  the 
corporation  by  its  agents  was  negligent,  because  in  such  case 
the  corporation  would  not  be  negligent  at  all,  but  the  sole 
negligence  would  be  that  of  the  co-employee,  for  which  the 
corporation  was  not  responsible. 

We  are  not  to  be  understood  as  approving  the  rather  in- 
definite form  of  this  pleading.  The  question  would  be  a 
somewhat  different  one  were  it  before  us  on  demurrer  before 
trial,  or  on  motion  to  make  definite  and  certain.  In  such 
case  it  might  well  be  held  that,  if  it  was  desired  to  charge  the 
corporation  with  negligent  failure  to  promulgate  rules,  the 
charge  should  be  definitely  made  in  apt  words.     But  the  case 
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comes  here  after  trial  and  verdict.  The  defendant  made 
answer  to  the  merits.  It  evidently  understood  that  the  neg- 
ligence attempted  to  be  charged  was  negligence  of  the  corpo- 
ration, and  not  negligence  of  mere  co-employees,  because, 
after  alleging  contributory  negligence  in  its  answer,  it  denied 
any  "fault,  negligence,  or  carelessness''  on  its  part.  It  is 
true  that  it  made  proper  objection  upon  the  trial  to  the  evi- 
dence, but  it  made  no  claim  at  that  time  or  at  any  other  that 
it  had  been  misled  by  4he  complaint,  or  that  it  was  impre- 
pared  to  meet  that  issue,  and  when  the  plaintiff  closed  her 
evidence  it  declined  to  put  in  any  evidence. 

In  view  of  these  facts,  and  in  view  of  the  fact  that  the  com- 
plaint in  general  terms  charged  the  defendant  with  negli- 
gence, we  hold  that  no  prejudicial  error  was  committed  in 
this  respect  We  are  not  now  to  be  understood  as  deciding 
that  a  plaintiff  may  allege  one  speciiic  ground  of  negligence 
in  his  complaint  and  prove  an  entirely  different  one  upon 
the  trial  where  proper  objection  is  made,  but  simply  that 
where  the  complaint  charges  negligence  in  general  terms^ 
which  may  perhaps  cover  several  different  grounds,  it  will 
not  be  considered  error  to  allow  one  of  them  to  be  proven 
though  not  specifically  alleged,  if  it  be  apparent  that  the  de- 
fendant has  not  been  misled  or  prejudiced.  What  has  al- 
ready been  said  under  this  head  sufficiently  answers  the  claini 
that  the  complaint  does  not  state  a  cause  of  action. 

2.  The  claim  that  there  was  no  evidence  on  which  to  base 
the  finding  that  the  fall  of  the  deceased  was  caused  by  his 
being  struck  by  the  car  cannot  be  sustained.  It  is  true  that 
no  one  was  able  to  testify  directly  to  the  fact,  but  it  was 
proved  to  a  certainty  that  he  fell  directly  after  the  car  passed 
him.  He  was  standing  on  the  seventeen-inch  space  on  the 
stringer  lowering  a  cluster  of  incandescent  lights  weighing 
ten  or  fifteen  pounds.  Mr.  Perks  was  on  the  ground  direct- 
ing operations,  and  could  see  his  face  over  the  edge  of  the 
stringer,  and  says:  "At  the  instant  the  car  got  to  whera 
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he  was  standing  the  cluster  came  down  with  a  jump.  His 
body  hit  the  cluster  when  the  cluster  was  about  two  thirds  of 
the  way  down  ...  ;  he  struck  the  cluster  on  the  way 
down."  There  were  found  abrasions  on  the  left  side  of  the 
left  ankle  and  foot  which  might  have  been  caused  by  the 
wheel  and  axle  in  passing  him.  We  consider  the  evidence 
sufficient  to  support  the  finding. 

3.  The  shed  was  not  fully  completed  at  the  time  of  the 
accident,  and  some  twenty-five  or  more  men  employed  by  the 
contractors,  Heyl  &  Patterson,  were  at  work  on  and  about  the 
shed.  There  was  testimony  to  the  effect  that  some  of  Heyl 
&  Patterson's  men  were  upon  the  stringer  in  question  in  the 
course  of  their  employment  during  December  up  to  and  past 
the  time  of  the  accident,  and  this  testimony  does  not  appear 
to  be  seriously  questioned.  In  view  of  this  testimony  the 
court  charged  as  follows : 

^The  jury  is  instructed  that  so  far  as  this  case  is  concerned 
the  Heyl  &  Patterson  men  may  be  considered  as  the  employ- 
ees of  defendant." 

We  see  no  error  in  this.  Heyl  &  Patterson's  men  were 
rightfully  there.  They  were  rightfully  entitled  to  protec- 
tion from  unnecessary  danger,  as  well  as  the  defendant's 
men.  Their  presence  added  materially  to  the  probability  of 
accident,  and  in  all  reason  made  the  duty  to  establish  rules 
requiring  warning  more  imperative  than  before,  if  such  duty 
existed  at  all. 

4.  It  is  contended  that  error  was  committed  by  a  ruling 
during  the  cross-examination  of  the  witness  Jonasson,  who 
was  the  operator  of  the  car  at  the  time  of  the  accident  and 
was  still  in  the  employ  of  the  defendant  On  his  direct  ex- 
amination as  plaintiff's  witness  he  was  asked  concerning  t2ie 
construction  and  operation  of  the  car  and  tramway,  the  feasi- 
bility of  giving  warning  of  the  car's  approach,  the  lack  of 
any  instructions  or  rules  requiring  such  warning,  and  the  fact 
that  he  took  the  deceased  with  his  car  out  to  the  place  where 
he  fell  just  before  the  accident.     No  questions  were  asked 
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him  on  direct  examination  as  to  any  conversations  between 
himself  and  deceased  at  any  time  prior  to  the  day  of  the  ac- 
cident. Upon  cross-examination  the  witness  was  asked 
whether  on  or  about  December  1st  the  deceased  did  not  say  to 
the  witness  as  he  took  him  out  to  trim  the  lights,  ^^Go  ahead 
and  don't  mind  me,  Jimmie;  if  they  want  coal  give  it  to 
them."  The  purpose  of  this  was,  of  course,  to  show  knowl- 
edge or  permission  on  the  part  of  the  deceased  that  the  car 
might  run  while  he  was  upon  the  stringer,  without  paying 
attention  to  him.  Objection  to  this  question  as  not  proper 
cross-examination  was  sustained,  the  trial  judge  stating  that 
it  would  be  admitted  later  if  offered  as  part  of  the  defense. 
The  defendant  offered  no  testimony,  however,  and  so  the 
evidence  never  came  in. 

Perhaps  the  ruling  was  somewhat  strict,  but  it  is  justified 
by  the  ordinary  rules  of  cross-examination,  which,  subject  to 
certain  well  understood  exceptions  relating  to  the  question  of 
credibility  of  the  witness,  confine  such  cross-examination  to 
matters  concerning  which  the  witness  has  testified  in  chief, 
and  deny  the  opposing  party  the  right  to  go  into  new  matter, 
especially  when  it  tends  to  prove  an  affirmative  defense.  Svl- 
livan  V.  Collins,  107  Wis.  291,  83  N.  W.  310;  Lmderbach  v. 
Netzo,  111  Wis.  826,  87  N.  W.  230. 

5.  The  contention  that  the  evidence  shows  as  matter  of  law 
that  the  deceased  must  have  known  that  no  warnings  of  the 
movements  of  the  car  were  ordinarily  given,  and  hence  that 
he  assumed  the  risk,  raises  a  close  ques];ion.  It  must  be  ad- 
mitted that  there  was  sufficient  testimony  which  would  sus- 
tain a  finding  to  that  effect.  The  deceased  was  an  experienced 
man.  He  had  been  employed  by  the  defendant  as  chief  en- 
gineer at  another  dock  for  several  years,  and  had  been  at 
work  at  the  dock  and  shed  in  question  from  August  until 
December  1st  as  chief  electrician.  He  had  been  charged 
with  the  duty  of  trimming  the  lamps  for  two  weeks  prior  to 
the  accident,  and  was  fully  acquainted  with  the  whole  situa- 
tion and  the  possible  movements  of  the  car.     On  the  other 


390         SUPREME  COURT  OF  WISCONSIN.     [Dec. 

McHolm  y.  Philadelphia  A  Reading  C.  &  I.  Co.  147  Wia.  381. 

hand,  it  does  not  aflSrmatively  appear  that  he  knew  or  neces- 
sarily must  have  known  of  the  fact  that  no  warning  of  the 
approach  of  the  car  was  ordinarily  given*  It  is  not  shown 
that  he  was  ever  on  the  stringer  or  had  his  attention  called  to 
the  matter  before  December  Ist.  Just  how  many  times  he 
went  out  on  the  stringer  after  that  date  to  trim  the  lights  does 
not  appear,  nor  does  it  appear  how  many  times  the  car  passed 
him  while  he  was  so  engaged.  It  may  have  been  but  a  few 
times.  While  there  is  some  evidence  that  he  went  daily  and 
that  the  car  was  running  every  day,  there  is  also  evidence 
tending  to  show  that  for  several  days  during  that  period  the 
clamshell  was  disabled  and  the  car  did  not  run,  also  that  on 
some  days  Jonasson  trimmed  the  lights  himself,  rather  than 
wait  for  McHolm,  so  that  it  is  entirely  problematical  as  to 
how  many  times  McHolm  trimmed  the  lights  while  the  car 
was  in  active  operation.  There  is  also  evidence  by  at  least 
one  other  employee  that  the  whistle  was  frequently  blovm, 
in  fact  "at  almost  any  time  during  working  hours."  Consid- 
ering the  noises  of  all  descriptions  which  are  always  to  be 
heard  in  such  places,  the  fact  that  the  deceased,  whenever  he 
was  at  work  on  the  stringer,  was  closely  engaged  in  an  entirely 
different  occupation,  and  the  fact  that  it  cannot  be  said  with 
certainty  that  he  was  on  the  stringer  more  than  a  few  times, 
we  are  unable  to  hold  that  he  assumed  the  risk  as  matter  of 
law. 

6.  It  is  said  that  the  damages  are  excessive,  but  we  cannot 
agree  with  this  contention.  The  deceased  was  a  man  of  good 
health  and  habits,  forty-eight  years  of  age,  earning  from  $100 
to  $125  per  month.  He  had  a  wife  thirty-five  years  of  age 
and  a  son  aged  eleven  years,  both  entirely  dependent  upon 
hinL     The  damages  recovered  do  not  seem  to  us  excessive. 

By  the  Cov/rt. — Judgment  affirmed. 

B ABIDES,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  December  5,  1911. 
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GuixAND,  Kespondent,  vs.  Nosthsbn  Coax  and  Dock  Com- 
pany, Appellant. 

Beptemher  H — December  S,  1911. 

Matter  and  servant:  Dangerous  machinery:  Duty  to  guard:  **8haft' 
ing:"  Special  verdict:  Omitted  matters  not  uHthin  issues  tried: 
Presumptions, 

1.  A  stationary  shaft  or  axle  upon  which  revolyed  a  pulley  wheel 

thirty  Inches  In  diameter,  held  In  place  by  a  collar  on  each  side 
fastened  to  the  shaft  by  set-screws  projecting  about  five  eighths 
of  an  Inch,  was  not  so  located  as  to  be  dangerous  to  an  em- 
ployee whose  duty  It  was  to  apply  oil  by  means  of  a  swab  to  a 
steel  cable  running  In  a  groove  on  the  rim  of  the  wheel,  there 
being  nothing  In  such  duty  requiring  him  to  bring  the  swab  or 
its  handle  or  his  hands  within  twelve  inches  of  the  set-screws, 
and  no  reason  to  suppose  that  In  performing  his  duty  he  would 
come  In  contact  with  the  shaft  or  set-screws;  and  hence,  even 
if  such  a  stationary  shaft  and  set-screws  are  "shafting"  within 
the  meaning  of  sec.  1636/,  Stats.  (1898) — a  point  not  decided, — 
the  employer  was  not  required  by  that  statute  to  guard  them. 

2.  Where  the  record  shows  that  the  only  Issues  tried  and  deter- 

mined were  whether  defendant  had  performed  the  duty  imposed 
by  sec  1636/,  Stats.  (1898),  to  guard  certain  machinery,  and 
whether,  if  it  had  not,  its. default  proximately  caused  plalnt- 
IfTs  injury,  there  can  be  no  inference  or  presumption  under 
sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346),  that  the  trial  court 
determined  Issues  not  embraced  In  the  special  yerdict  but  es- 
sential to  sustain  a  cause  of  action  under  common-law  rules 
for  neglect  to  furnish  plaintiff  a  safe  place  to  work. 

3.  Sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346),  is  applicable  to  con- 

troverted matters  omitted  from  the  special  verdict  but  within 
the  Issues  raised  in  the  cause  of  action  tried  and  submitted, 
but  does  not  apply  to  matters  not  embraced  within  the  cause 
of  action  litigated  upon  the  trial. 

Appeax  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  Fbank  A.  Boss,  Circuit  Judge,     Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
received  by  the  plaintiff  on  February  9,  1910,  while  em- 
ployed by  the  defendant  as  an  oiler  on  the  defendant's  coal 
dock  at  Superior,  Wisconsin, 
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The  plaintiff  was  thirty-one  yeara  old  at  the  time  of  the 
injury  and  had  lived  in  the  United  States  about  eleven  years. 
He  commenced  work  for  the  defendant  December  4,  1906, 
and  worked  for  the  defendant  nearly  continuously  until  the 
time  of  the  accident.  Before  he  became  an  oiler  he  had 
worked  at  other  kinds  of  work  for  about  two  years.  He 
worked  as  oiler  on  the  bridge,  which  is  a  structure  like  a  high 
bridge,  made  of  angle  irons  and  cross-beams  riveted  together. 
The  bridge  is  about  300  feet  long,  extending  across  the  dock 
in  a  northerly  and  southerly  direction,  and  is  about  fifty  feet 
above  the  floor  of  the  dock.  Upon  a  track,  running  the  full 
length  of  the  bridge,  is  a  four-wheeled  carriage  used  for  the 
purpose  of  running  the  buckets  and  clams  back  and  forth 
on  the  dock.  The  carriage  is  controlled  by  a  three-quarter- 
inch  steel  cable  attached  to  the  bottom  of  the  carriage;  From 
the  carriage  the  cable  passes  between  the  trad^  to  a  drum  in 
the  hoisting  room  at  the  southerly  end  of  the  bridge,  thence 
out  of  the  hoisting  room  in  a  northerly  direction  over  the  top 
of  the  carriage  to  the  north  end  of  the  bridge,  where  it  passes 
over  a  sheave  or  grooved  wheel,  thence  back  in  a  southerly 
direction  to  the  carriage  to  which  it  is  fastened.  By  means 
of  levers  and  appliances  in  the  hoisting  room  the  operator  can 
raise  or  lower  buckets  from  the  dock  to  the  carriage  and  can 
move  the  carriage  in  either  direction  along  the  tracks  by 
means  of  the  steel  cable. 

Plaintiff's  injuries  were  received  at  the  grooved  wheel  or 
sheave  at  the  northerly  end  of  the  bridge.  This  wheel  is 
about  thirty  inches  in  diameter.  The  cable  is  held  in  place 
by  a  groove  on  the  rim  of  the  wheel.  The  wheel  is  of  cast 
iron,  cast  with  a  web  instead  of  spokes,  and  is  about  three 
inches  wide  on  the  rim.  The  groove  is  about  three  inches 
deep.  The  shaft  on  which  the  wheel  revolves  is  stationary 
and  is  fastened  to  the  top  of  the  track.  The  wheel  is  held  in 
place  on  the  shaft  by  a  collar  on  each  side  of  the  wheel,  which 
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are  fastened  to  the  shaft  by  set-screws  running  through  the 
collar  and  into  the  shaft.  The  set-screws  project  above  the 
collars,  which  they  fasten  to  the  shaft,  about  five  eighths  of  an 
inch.  The  set-screws  are  about  three  inches  from  the  hub 
of  the  wheeL 

It  was  the  plaintiff's  duty  as  oiler  to  put  oil  upon  the 
grooved  wheel  and  the  cable  at  the  northern  end  of  the  bridge. 
In  performing  this  duty  he  used  a  stick  made  from  an  old 
broom  handle,  about  eighteen  inches  long,  to  one  end  of  which 
was  tied  a  bunch  of  waste  about  four  inches  through.  The 
oiler  stands  south  and  west  of  the  wheel  with  one  foot  upon 
an  angle  iron  close  to  the  shaft  of  the  wheel,  the  other  resting 
upon  one  of  the  rails  of  the  tracL  He  held  himself  with  his 
left  hand  upon  an  angle  iron  and  dipped  the  swab  on  the  stick 
into  a  pail  of  thick  oil  standing  upon  the  cross-beams  over 
the  wheel  in  front  of  him.  It  was  necessary  for  him  to  bend 
forward  and  to  press  the  swab  upon  the  cable  and  wheel  in 
order  to  oil  the  cable  and  the  groove  of  the  wheeL  The  cable 
from  the  top  of  the  carriage  came  from  a  point  above  the 
wheel  and  hence  came  into  contact  with  the  wheel  at  a  point 
north  of  the  center  of  the  wheel. 

The  plaintiff  testified  that  he  applied  the  oil  swab  as  he 
had  been  instructed ;  that  he  applied  pressure  to  press  out  the 
oil  by  drawing  it  over  the  edge  of  the  wheel;  that  the  swab 
slipped  down  from  the  edge  of  the  wheel  and  came  into  con- 
tact with  the  set-screw  and  was  caught  between  the  set-screw 
and  the  revolving  hub  of  the  wheel ;  that  his  hand  was  flung 
up  to  the  edge  of  the  wheel  and  under  the  cable;  and  that  he 
suffered  the  loss  of  all  of  the  fingers  on  his  right  hand,  the 
greater  part  of  the  palm  of  his  hand,  and  part  of  the  thumb. 
As  a  result  of  the  injury  the  plaintiff  suffered  great  pain  from 
blood  poisoning. 

The  jury  found  that  the  plaintiff  was  injured  in  unguarded 
machinery  so  located  as  to  be  dangerous  to  employees  in  the 
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discharge  of  their  duties ;  that  failure  to  guard  the  machinery 
was  the  proximate  cause  of  the  injury;  and  that  the  plaintiff 
was  not  guilty  of  contributory  negligence. 

The  court  awarded  the  plaintiff  judgment  for  damages. 
This  is  an  appeal  from  the  judgment  on  the  verdict 

For  the  appellant  there  was  a  brief  by  A.  E.  Boyesen  and 
Solon  If.  Perrin,  and  oral  argument  by  Mr.  Perrin. 

W.  P.  Crawford,  for  the  respondent 

The  following  opinions  were  filed  October  3,  1911 : 

SiEBSCKSB^  J.     The  jury  found  by  special  verdict  that  the 
machinery  at  which  the  plaintiff  worked  and  which  caused 
his  injuries  was  so  located  as  to  be  dangerous  to  employees  in 
the  discharge  of  their  duties ;  that  the  defendant  failed  to  se- 
curely guard  it ;  and  that  such  failure  to  securely  guard  it  was 
the  proximate  cause  of  the  plaintiff's  injuries.     The  defend- 
ant avers  that  the  evidence  does  not  sustain  tliese  findings  of 
the  jury.     The  plaintiff's  complaint  and  the  evidence  ad- 
duced to  support  it  show  that  the  plaintiff  charged  the  defend- 
ant with   a  failure  to  comply   with   the   requirements  of 
sec.  1636;,  Stats.  (1898),  in  not  securely  guarding  the  ma- 
chinery at  which  the  plaintiff  was  employed  as  oiler,  and  that 
such  failure  to  comply  with  the  law  was  the  proximate  cause 
of  plaintiff's  injuries.     An  examination  of  the  record  in  the 
case  discloses  that  the  case  was  tried  as  one  within  this  stat- 
ute, and  the  verdict  submitted  embraces  the  issue  for  a  cause 
of  action  for  the  default  of  defendant  to  securely  guard  ma- 
chinery as  required  by  the  provisions  of  this  section  of  the 
statutes.     The  plaintiff  contends  that  the  cable  and  the  re- 
volving wheel  upon  the  stationary  shaft  or  axle  and  the  col- 
lars attached  to  the  shaft  with  set-screws  holding  the  wheel 
in  place   is   of  the   class   of   machinery   embraced   within 
sec.  1636;,  Stats.  (1898),  and  is  "so  located  as  to  be  danger- 
ous to  employees  in  the  discharge  of  their  duty,"  and  hence 
should  have  been  securely  guarded  or  fenced.     Whether  or 
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not  the  machinery  in  question  is  of  the  nature  and  kind  speci- 
fied in  the  provisions  of  this  section  is  a  question  not  free 
from  diflBculties.     In  the  view  we  take  of  the  case  it  is  not 
necessary  to  determine  this  question  and  therefore  we  do  not 
decide  it.     If  it  be  assumed,  without  deciding,  that  the  ma- 
chinery in  question  is  of  the  kind  specified  in  this  statute,  the 
question  arises :  Is  it  ^^so  located  as  to  be  dangerous  to  em- 
ployees in  the  discharge  of  their  duty?"     The  gist  of  the 
charge  is  that  the  plaintiff  in  the  performance  of  his  duty  was 
exposed  to  the  dangers  of  a  set-screw  projecting  above  the 
collars  holding  the  revolving  wheel  in  place  upon  the  station- 
ary shaft     It  appears  that  the  plaintiff's  duty  required  him 
to  use  an  oil  swab  to  oil  the  cable  running  within  the  groove 
of  the  rim  of  the  wheel.     Performance  of  this  duty  in  the 
usual  and  proper  course  placed  his  hands  at  a  distance  of 
from  twelve  to  fifteen  inches  from  the  shaft  and  set-screw. 
In  performing  the  duty  of  oiling  there  was  no  occasion  for 
him  to  bring  the  oil  swab  and  its  handle  and  his  hands  nearer 
than  this  to  the  set-screw  or  shaft     It  is  evident  from  tiiie 
plaintiff's  evidence  that  the  only  way  that  any  part  of  the  oil 
swab  could  come  into  contact  with  the  shaft  or  set-screw  in 
the  performance  of  this  duty  was  to  operate  it  in  some  un- 
usual manner  and  move  it  into  the  region  of  the  set-screw 
and  shaft     There  is  nothing  in  the  evidence  that  in  any 
manner  shows  that  the  plaintiff  was  required  to  so  manipulate 
the  swab  and  handle  of  the  oiler  as  to  bring  it  into  this  region, 
nor  would  it  in  the  natural  course  of  operation  reach  to  that 
point.     From  these  conditions  and  circumstances  it  is  ob- 
vious that  no  one  would  have  apprehended  that  the  person 
performing  the  duties  of  oiler  would  in  the  performance  of 
his  duty  come  into  contact  with  the  shaft  or  set-screw.     In 
fact  it  is  diflBcult  to  conceive  how  either  this  stationary  shaft 
or  set-screw  could  be  a  danger  to  any  person  oiling  the  ma- 
chinery.    Just  how  the  plaintiff  came  into  contact  with  the 
set-screw  as  he  claims  is  not  shown,  nor  in  what  manner  his 
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hand  was  caug]it  on  the  sheave  under  the  cable.  His  evi- 
dence fails  to  disclose  how  the  accident  occurred.  From  the 
facts  in  evidence  the  conclusion  must  follow  that  if  it  be  as- 
sumed that  the  shaft  and  set-screw  in  question  were  embraced 
in  the  provisions  of  sea  1636;,  Stats.  (1898),  (which  we  do 
not  decide),  still  it  is  evident  from  the  facts  that  they  are  not 
so  located  as  to  be  dangerous  to  a  person  discharging  the  du- 
ties of  oiler  at  the  place  in  question,  and  hence  the  defendant 
was  not  required  to  securely  guard  them  as  is  provided  by 
this  statute. 

It  is  argued  that,  if  the  evidence  establishes  no  cause  of 
action  within  the  contemplation  of  this  statute,  plaintiff  is 
entitled  to  recover  upon  common-law  groimds  of  negligence, 
in  that  the  defendant  neglected  to  provide  an  ordinarily  safe 
place  to  perform  the  service  required  of  the  plaintiff.  It  is 
clear  from  the  complaint  and  the  issues  inquired  into  at  the 
trial  that  no  such  cause  of  action  was  considered,  tried,  or 
determined  by  the  jury  or  court.  The  court  held,  as  the  rec- 
ord shows,  that  the  cause  of  action  presented  raised  the  ques- 
tion whether  the  defendant  had  complied  with  the  duties  im- 
posed by  the  provisions  of  sec.  1636;,  Stats.  (1898),  and,  if 
he  omitted  to  comply  therewith,  whether  or  not  such  de- 
fault proximately  caused  the  injuries.  This  state  of  the  pro- 
ceeding authorizes  no  inference  under  the  provisions  of 
sec  2858m,  Stats.  (Laws  of  1907,  ch.  846),  that  the  court 
determined  the  issues  not  embraced  in  the  verdict  but  essen- 
tial to  sustain  a  cause  of  action  for  negligence  upon  common- 
law  rules  to  furnish  plaintiff  a  safe  place  to  work.  The  pro- 
visions of  sec.  2858m-  are  applicable  to  controverted  matters 
omitted  from  the  special  verdict  covering  the  issues  raised  in 
the  cause  of  action  tried  and  submitted,  and  do  not  apply  to 
matters  not  embraced  within  the  cause  of  action  litigated 
upon  the  trial  We  are  persuaded  that  the  court  erred  in  de- 
nying defendant's  motion  to  direct  a  verdict  in  its  favor. 

By  the  Court. — Judgment  reversed,  and  the  cause  re- 
manded with  directions  to  award  judgment  for  the  defendant 
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Timlin,  J.  I  do  not  think  a  Btationaiy  bar  or  axle 
upon  which  an  idler-pulley  runs  comes  within  the  statute, 
sec  1636;,  which  says,  "belting,  shafting,  gearing,  hoists,  fly- 
wheels, elevators  and  drums."  The  nearest  word  is  "shaft- 
ing," and  that  does  not  include  an  axle  which  is  not  in  motion 
and  which  neither  transmits  nor  receives  motion.  I  do  not 
think  it  was  intended  that  a  bar  of  iron  which  never  moves 
should  be  securely  guarded  or  fenced.  A  set-screw  is  not 
required  by  the  statute  to  be  covered  except  as  it  is  appurte- 
nant to  and  a  part  of  "shafting."  This  set-screw  projected 
three  quarters  of  an  inch  and  was  at  all  times  without  motion. 
The  guard  or  fence  might  project  so  much  and  be  just  as  dan- 
gerous as  the  still  set-screw. 

Basn^s,  J.,  took  no  part 

A  motion  for  a  rehearing  was  denied  December  6,  1911. 


Gabuok,  Bespondent,  vs.  MosLzrr,  Appellant 

September  15— December  6, 1911. 

Principal  and  agent:  Assumption  of  agency:  Employment  of  «tt&- 
agent:  Ratification:  Evidence:  Instructions  to  fury:  Harmless 
errors. 

1.  One  may  make  another  his  agent  by  ratifying  such  other's  as- 

sumption In  the  matter,  and  thereby  become  liable  both  to  such 
other  and  to  the  third  person  with  whom  he  deals,  as  well  as 
by  an  original  contract  of  employment 

2.  Such  ratification  may  occur  as  well  when  a  person  without  au- 

thority In  fact  from  the  principal  assumes  to  have  It  under  an- 
other falsely  pretending  to  represent  the  principal  and  to  em- 
ploy a  Bubagent,  as  where  there  Is  no  Intermediary  in  the  mat- 
ter. 

3.  There  can  be  no  ratification  within  the  meaning  of  the  foregoing 

rules  without  action  on  the  part  of  the  principal  based  on 
knowledge  of  the  facts;  but  the  ratification  may  appear  drcum- 
Btantlally  as  well  as  expressly. 
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4.  Ratification  in  such  case  may  be  presumed  from  conduct  of  the 

principal,  such  as  carrying  out  the  contract  and  accepting  the 
benefits  in  like  manner  as  if  the  person  assuming  to  be  au- 
thorized to  represent  him  had  authority  in  fact,  he  at  the  time 
of  such  apparent  approval  having  knowledge  of  all  essential 
facts  and  partlcuArly  the  assumption  of  agency. 

5.  If  a  person  actually  or  apparently  clothes  another  with  author- 

ity to  represent  him  generally  or  in  a  particular  line  of  busi- 
ness, he  is  bound  by  whatever  contract  such  other  may  make 
within  the  scope  of  the  actual  or  apparent  authority,  including: 
the  making  of  subagency  contracts. 

6.  Brror,  if  any,  in  the  admission  of  a  writing  purporting  to  have 

been  executed  on  the  part  of  defendant  by  an  agent,  because 
the  proper  foundation  for  its  introduction  was  not  seasonably 
laid,  was  cured  by  proof  that  the  defendant  knew  of  the  ar-^ 
rangement  embodied  in  the  writing,  became  a  party  thereto,, 
carried  it  out  exactly,  and  received  the  full  consideration 
named  therein.  ^ 

7.  Errors  in  the  reception  or  rejection  of  writings  are  not  preju- 

dicial where  all  matters  embodied  in  such  writings  otherwise 
appear  in  evidence  without  objection.  ^ 

8.  An  instruction  relating  to  ratification  by  the  principal  of  the 

act  of  one  assuming  to  be  his  agent,  though  held  correct  as  a 
whole,  is  criticised  because  of  its  frequent  use  of  "and"  in- 
stead of  "or." 

Appeai,  from  a  judgment  of  the  municipal  court  of  the 
city  of  Beloit :  Chables  D.  KosA;  Judge.     Affirmed. 

Action  on  contract.  These  were  the  facts  allied:  Janu- 
ary 15,  1910,  plaintiff  and  defendant  mutually  verbally 
agreed  for  the  former  to  act  as  agent  of  the  latter  in  selling 
corporate  stock  in  the  Nevada  &  Eastern  Land  Company 
under  the  direction  of  Wright  &  Palmer  as  general  agents  in 
charge  of  the  matter,  and  receive  for  his  services  $1.25  per 
share  of  stock  sold  by  him  or  with  his  assistance.  Pursuant 
thereto  plaintiff  sold  1,000  shares  of  the  stock,  defendant  re- 
ceiving all  proceeds  and  thereby  becoming  indebted  to  the 
former  in  the  sum  of  $1,250,  payment  of  which  has  been  re- 
fused. 

The  defendant  answered  by  general  denial* 
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The  cause  was  submitted  to  a  jury  resulting  in  a  verdict 
for  the  full  amount  of  plaintiff's  claim,  and  judgment  was 
rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Woolsey  <&  Arnold, 
attorneys,  and  Jeffris,  MoiuU,  Oestreich  &  Avery,  of  counsel^ 
and  oral  argument  by  T.  D,  Woolsey  and  L,  A.  Avery. 

For  the  respondent  there  was  a  brief  by  Nolan,  Adams  S 
Beeder,  and  oral  argument  by  H,  W.  Adams, 

The  following  opinion  was  filed  October  3,  1911 : 

Mabshall,  J.  If  respondent  acted  as  agent  of  appellant 
in  selling  the  stock  the  evidence  shows  he  was  concerned  in 
selling,  either  by  defendant's  previous  authorization,  directly 
or  indirectly,  or  he  assumed  to  have  such  agency  in  the  mat- 
ter and  such  assumption  was  subsequently  ratified  by  appel- 
lant, he  was  entitled  to  recover. 

One  may  make  another  his  agent  by  ratifying  such  other's 
assumption  in  the  matter,  and  thereby  become  liable  both  to 
such  other  and  to  the  third  party  with  whom  he  deals,  as  well 
as  by  an  original  contract  of  employment.  Such  ratification 
may  occur  as  well  when  a  person  without  authority  in  fact 
from  the  principal  assumes  to  have  it,  under  another  falsely 
pretending  to  represent  the  principal  and  to  employ  a  sub- 
agent,  as  where  there  is  no  intermediaiy  in  the  matter.  True, 
there  can  be  no  ratification  within  the  meaning  of  these  rules 
without  action  on  the  part  of  the  principal  based  on  knowl- 
edge of  the  facts ;  but  the  ratification  may  appear  circumstan- 
tially as  well  as  expressly.  It  may  be  presumed  by  conduct 
such  as  by  carrying  out  the  contract  and  accepting  the  bene- 
fits in  like  manner  as  if  the  person  assuming  to  be  authorized 
to  represent  him  had  authority  in  fact,  he  at  the  time  of  such 
apparent  approval  having  knowledge  of  all  the  essential  facts, 
and  particularly  the  assumption  of  agency.  These  principles 
are  very  familiar.  It  is  not  understood  there  is  any  con- 
troversy in  respect  thereto  between  counsel.     Morse  v.  Ryan, 
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26  Wis.  S56 ;  Eickland  v.  Menasha  W.  W.  Co.  68  Wis.  34,  31 
N.  W.  471 ;  Carpenter  v.  Momsen,  92  Wis.  449,  65  N.  W. 
1027,  66  N.  W.  692 ;  McDermott  v.  Jackson,  97  Wis.  64,  72 
N.  W.  375;  Manner  v.  Oconto  L.  Co.  142.  Wis.  631,  126  N. 
W.  34. 

Another  principle  bearing  on  the  case  is  this:  If  a  person 
actually  or  apparently  clothes  another  with  authority  to  rep- 
resent him  generally  or  in  a  particular  line  of  business,  he  is 
bound  by  whatever  contract  such  other  may  make  within  the 
scope  of  the  actual  or  apparent  authority,  including  the  mak- 
ing of  subagency  contracts.  McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  376. 

The  main  contention  on  the  part  of  counsel  for  appellant 
is  that  the  principles  above  stated  were  not  rendered  ap- 
plicable to  the  case  by  competent  evidence,  and  that,  in  some 
respects,  they  were  not  accurately  and  intelligently  given  to 
the  jury. 

We  cannot  agree  with  counsel  as  to  there  being  no  evidence 
to  invoke  application  of  the  stated  principles.  The  record, 
as  we  read  it,  is  quite  decidedly  otherwise.  There  is  evidence 
tending  to  show  that  appellant  was  substantially  the  only  one 
interested  in  realizing  on  the  corporate  stock;  that  he  was 
president  of  the  corporation,  owned  the  stock,  and  was  en- 
titled to  all  proceeds  thereof,  less  expenses  of  sales.  There 
was  also  evidence  tending  to  show  that  one  Wright  was  de- 
fendant's general  agent  to  sell  the  stock  with  authority,  ex- 
press or  implied,  to  employ  assistants  and  fix  their  compensa- 
tion; that  respondent  visited  appellant  and  was  then  re- 
quested to  assist  him  in  the  stock  business  and  referred  to 
Wright  as  the  person  having  charge  of  the  whole  matter;  that 
pursuant  thereto  he  agreed  with  Wright  as  appellant's  repre- 
sentative and  rendered  the  services  in  controversy  accord- 
ingly,— ^the  latter  taking  part  in  the  negotiations  leading  up 
to  the  particular  sale  of  stock.  True,  there  was  evidence  that 
respondent  was  not  to  have  any  commission  for  sale  of  the 
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one  lot  of  8tock  in  question,  but  it  was  not  all  one  way  by  any 
means.  True,  also,  there  was  evidence  tending  to  show  that 
respondent  was  the  agent  of  Wright,  but  ample  evidence  tend- 
ing to  show  that  he  was  the  agent  of  appellant, — evidence  in 
the  whole  to  carry  the  case  to  the  jury. 

Complaint  is  made  because  the  court  admitted  in  evidence 
a  written  agreement,  negotiated  by  plaintiff,  or  by  his  assistr 
ance,  for  the  sale  of  stock,  the  writing  purporting  to  have 
been  executed  on  the  part  of  appellant  by  Wright  as  agent 
It  is  insisted  that  the  contract  was  neither  authorized  by  ap- 
pellant nor  ratified  by  him,  at  least  as  regards  any  agency  of 
respondent  in  the  matter;  that  he  was  not  present  when  it  was 
signed  and  did  not  know  of  its  making  or  existence.  It  may 
be  a  proper  foundation  was  not  seasonably  laid  for  introduc- 
ing the  paper  in  evidence.  If  so,  the  error  was  cured,  sub- 
sequently, by  proof  that  appellant  knew  of  the  arrangement 
embodied  in  the  writing,  became  a  party  to  it,  carried  it  out 
in  exact  accordance  with  its  terms,  and  received,  without  de- 
ductions, the  full  consideration  paid  for  the  stock.  More- 
over, the  reception  of  the  evidence  was  nonprejudicial  because 
of  the  fact  that  the  verbal  arrangement  embodied  in  it  ap- 
peared in  evidence  without  objection. 

Complaint  is  made  because  of  the  exclusion  of  two  written 
contracts,  offered  in  evidence  in  behalf  of  appellant,  which 
tended  to  show,  ad  claimed,  that  Wright,  in  selling  the  stock, 
acted  for  the  Nevada  &  Eastern  Land  Company,  and  that  re- 
spondent was  either  agent  for  the  company  or  Wright,  and  not 
for  appellant*  We  need  not  say  more  in  respect  thereto  than 
that  all  mattetft  embodied  in  the  writings  were  testified  to 
without  objection  and,  therefore,  appellant  was  not  preju- 
diced because  the  papers  were  not  received  in  evidence.  Con- 
ceding all  such  papers  fairly  indicate,  they  do  not  exclude  the 
idea  that  respondent  acted  as  appellant's  agent  and  was  au^ 
thorized  to  do  so. 

The  writing  first  mentioned  purported  to  show  a  sale  by 
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appellant  of  1,120  shares  of  the  corporate  stock.  As  we  have 
seen,  he  knew  of  the  sale  whether  he  knew  of  the  writing  or 
not.  He  had  the  benefits  of  the  transaction  and  knew  re- 
spondent acted  in  bringing  it  about  The  claim  is  that  re- 
spondent assisted  as  agent  of  Wright  or  of  the  corporation. 
But  there  was  evidence  tending  to  show,  as  before  indicated^ 
that  Wright  was  the  general  agent  for  appellant  with  au- 
thority to  employ  respondent,  or  he  at  least  assumed  to  have 
such  authority  and  was  warranted  in  doing  so,  from  respond- 
ent's viewpoint,  and  that  pursuant  thereto  the  latter  aided  in 
making  the  sale  contract  and  appellant  carried  it  out  In  re- 
spect to  that  situation  the  trial  court  gave  several  instructions, 
and  among  them  this : 

'If  you  find  that  the  plaintifiF  without  authority  from  de- 
fendant made  a  contract  with  the  Harvard  parties  for  the 
benefit  of  the  defendant  and  that  the  defendant  subsequently 
with  full  knowledge  of  all  the  facts  accepted  the  benefits  of 
such  contract  and  carried  it  out,  then  defendant  would  be 
liable  to  the  plaintiff  for  the  commissions  on  the  sale. 

"If,  on  the  other  hand,  you  find  that  the  defendant  did  not 
employ  the  plaintiff  and  did  not  authorize  Wright  or  any  one 
else  to  employ  the  plaintiff  for  him  and  that  the  contract  made 
by  the  plaintiff  with  the  Harvard  parties  was  not  for  his 
benefit  and  he  did  not  ratify  the  same  but  was  for  the  benefit 
of  the  Nevada  &  Eastern  Land  Company  or  of  Wright  or  of 
some  other  person,  then  you  must  find  that  the  defendant  is 
not  indebted  to  the  plaintiff." 

JLt  is  said  the  giving  of  such  instruction  was  prejudicial 
error  because  there  was  no  evidence  upon  the  subject, — ^with 
which  we  cannot  agree, — and  because  the  jury  were  thereby 
told  that  acceptance  of  the  benefit  of  a  contract  made  by  re- 
spondent, acting  as  a  personal  employee  of  Wright — that  is 
ratification  of  Wright's  sale  for  the  land  company — ^was  suf- 
ficient to  render  appellant  liable  for  the  compensation  Wright 
agreed  respondent  should  have,  though  Wright's  arrangement 
with  respondent  contemplated  only  services  personal  to  him- 
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self  or  the  land  company.  It  does  not  seem  there  is  any 
very  good  gronnd  for  such  claim.  The  trend  of  the  whole  in- 
structions negatives  it  and  the  quoted  language  unmistakably 
does  so.  The  jury  were  plainly  told,  sevjeral  times,  that  re- 
spondent could  not  recover  unless  they  were  satisfied  from 
the  evidence  he  acted  by  contract  made  directly  with  appel- 
lant, or  indirectly  by  his  authority,  actual,  or  assumed,  fol- 
lowed by  ratification  with  knowledge  of  the  facts — that  is 
knowledge,  among  other  things,  that  respondent  performed 
the  services  assuming  to  act  for  appellant  by  authority  of 
Wright.  That  seems  very  plain.  The  jury  could  not  have 
understood  the  instruction  otherwise.  Seemingly,  in  order 
to  leave  no  room  for  misunderstanding  the  first  clause  the 
court  added  the  language  "if  on  the  other  hand," — or  in  other 
words,  if  you  find,  as  defendant  claims,  he  "did  not  employ 
the  plaintiff  and  did  not  authorize  Wright  or  any  one  else  to 
employ  the  plaintiff  for  him  and  that  the  contract'^  "was  for 
the  benefit  of  the  Nevada  &  Eastern  Land  Company  or  of 
Wright  or  of  some  other  person,  then  you  must  find  for  de- 
fendant." Eightly  understood  the  instruction  quoted  and 
others  of  a  similar  character  are  free  from  error.  They 
fairly  embody  principles  stated  at  the  beginning  of  this  opin- 
ion and  were  applicable  to  the  evidence. 

True,  the  explanatory  clause,  in  the  quoted  instruction,  is 
not  to  be  commended  in  respect  to  the  frequent  use  of  the 
conjunctive  form  of  expression,  though,  in  the  whole,  i^s 
correct  However  it  may,  possibly,  though  not,  probably^ 
have  been  regarded  by  the  jury  as  limiting  the  broad  meaning- 
of  the  first  clause  instead  of  making  a  full  explanation  of  it. 
While,  as  said,  it  is  correct  as  a  whole,  it  would  have  been 
correct  and  more  fully  explained  the  preceding  clause  if  in- 
stead of  the  frequent  use  of  "and"  the  court  had  said, — if,  on 
the  other  hand,  you  find  that  the  defendant  did  not  employ 
the  plaintiff  or  authorize  Wright  or  any  one  else  to  employ 
him,  or  that  the  contract  made  by  plaintiff  with  the  Harvard 
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parties  was  not  for  defendant  and  ratified  by  him,  but  was 
for  the  benefit  of  the  Nevada  &  Eastern  Land  Company,  or 
of  some  other  person,  then  you  must  find  that  the  defendant 
is  not  indebted  to  the  plaintiff. 

Nothing  further  need  be  said.  We  quite  agree  with  ap- 
pellant's counsel  that  the  real  issue  was  whether  defendant 
employed  plaintiff,  or  ratified  his  employment,  as  agent  to 
sell  the  stock,  but  cannot  agree  that  there  was  no  evidence 
tending  to  sustain  respondent's  side  of  that  issue,  and  no  in- 
struction upon  the  point  On  the  contrary,  as  we  read  the 
instructions,  the  jury  were  informed  plainly  and  with  par- 
ticularity upon  that  precise  point  They  were  fenced  about 
by  negative  and  affirmative  instructions,  as  well  as  being 
told  in  the  most  direct  manner,  the  precise  necessary  status 
of  plaintiff  to  entitle  him  to  recover. 

Appellant's  criticisms  of  the  trial  not  included  in  what  has 
been  said  are  rendered  inconsequential  thereby  or  otherwise 
are  not  of  sufficient  moment  to  warrant  further  extending  the 
opinion. 

By  the  Court. — Judgment  is  affirmed. 

Babihcs,  J.,  iock  no  park 

A  motion  for  a  rehearing  was  denied  December  5,  1911. 
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Rahsey,  Eespondent,  vs.  Tsavixebs'  Psoteotiyx  Associa- 
tion 07  Amebioa,  Appellant 

November  H—Decemher  5,  191L 

Casualty  kaurance:  Default  in  payment:  Forfeiture:  Waiver:  Es- 
toppel: Pleading. 

L  Where  the  conduct  of  an  insarance  company  with  reference  to 
strict  observance  by  the  assured  of  the  agreement  as  to  pay- 
ment of  dues  is  such  that,  naturally  and  in  fact,  it  causes  the 
assured  to  believe  that  variances  from  such  agreement,  within 
the  limitations  suggested  by  such  conduct,  will  be  regarded 
by  the  company  as  sufficient  performance  to  preserve  the  in- 
tegrity of  the  agreement,  it  will  be  conclusively  presumed  that 
the  minds  of  the  parties  met  upon  that  basis,  displacing,  to 
that  extent,  the  letter  of  the  contract;  this  upon  the  equitable 
doctrine  of  estoppel  in  pais. 

!•  Where  the  assured  customarily  paid  his  dues  a  few  days  after 
the  stipulated  time,  but  the  company  nevertheless  issued  the 
ordinary  formal  receipts  without  taking  notice  of  the  default 
and  as  if  no  lapse  of  the  insurance  risk  had  occurred,  a  pro- 
vision of  the  contract  that,  upon  payment  within  thirty  days 
after  a  default,  the  assured  "may  be  reinstated  and  receive  a 
new  card  of  membership,  but  he  shall  receive  no  insurance 
benefits  .  .  .  that  may  have  accrued  between  the  date  of  such 
default  and  the  date  of  his  reinstatement,"  etc.,  did  not  op- 
erate to  displace  the  estoppel  in  pais  under  the  rule  above 
stated,  but,  together  with  the  conduct  mentioned,  shows  that 
it  was  the  intention  of  the  company  to  treat  the  contract  as 
not  having  lapsed  at  all. 

8.  Where  there  is  no  opportunity  to  plead  an  estoppel  or  waiver 
there  is  no  necessity  for  pleading  it.  Thus,  in  an  action  on  an 
insurance  policy,  where  waiver  was  not  a  part  of  plaintiff's 
cause  of  action,  but  forfeiture,  if  there  was  one,  was  a  defense, 
and  such  defense  was  pleaded  but  not  so  as  to  call  for  a  reply, 
plaintiff  might  prove  a  waiver  of  the  forfeiture  without  having 
pleaded  it. 

'Apfbai.  from  a  judgment  of  the  circuit  court  for  Kacine 
oouxrtj:  W.  J.  Tuuner,  Judge.     Affirmed. 
Action  to  recover  on  a  policy  of  casualty  insurance. 
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There  was  no  question  but  that  plaintiff  had  a  cause  of  ac- 
tion, unless  his  policy  was  forfeited  before  the  accident,  as 
claimed  in  the  answer.  The  vital  language  of  the  policy  was 
this: 

^'The  •  •  .  dues  shall  be  due  from,  and  paid  by  each  mem- 
ber annually  in  advance,  or  in  semi-annual  instalments  of 
$5.50  each,  in  advance,  on  January  1st  and  July  1st,  without 
notice.  .  .  .  Any  member  failing  to  pay  said  dues  in  advance, 
on  the  day  on  which  they  become  due,  as  aforesaid,  to  the 
secretary  of  the  state  division  of  which  he  is  a  member,  shall, 
by  such  failure,  cease  to  be  a  member  of  this  association,  and 
he  and  his  beneficiary  shall  cease  to  be  entitled  to  any  benefits 
under  his  benefit  certificate.  Should  he,  within  thirty  days 
after  such  default,  pay  such  dues,  he  may  be  reinstated  and 
receive  a  new  card  of  membership,  but  he  shall  receive  no 
insurance  benefits  of  any  kind  under  his  benefit  certificate 
that  may  have  accrued  between  the  date  of  said  default  and 
the  date  of  his  reinstatement;  and,  if  injured  during  the 
thirty  or  less  days  of  his  delinquency,  the  delinquent  member 
shall  receive  no  indemnity  therefor,  nor  shall  the  beneficiary 
of  such  delinquent  member  be  entitled  to  any  benefits  should 
such  member  be  fatally  injured  during  such  period  of  delin- 
quency." 

Plaintiff  had  been  a  member  for  several  years  before  the 
accident.  He  did  not  pay  his  July  1, 1909,  dues  as  required 
by  his  certificate.  He  claimed  the  defaiQt  was  waived  be- 
cause defendant  had,  customarily,  accepted  payment  after 
due  with  the  same  effect  as  if  seasonably  made,  leading  him 
to  believe  that  payment  according  to  the  letter  of  the  contract 
would  not  be  insisted  upon. 

The  evidence  was  to  the  effect  that  sometime  before  the  due 
dates  for  payments  receipts,  partly  executed,  were  delivered 
to  the  proper  state  secretary,  who,  thereafter,  from  time  to 
time,  completed  and  delivered  them  as  money  was  received, 
and  without  regard  to  strict  compliance  with  the  contracts  as 
to  payment  in  advance;  that  plaintiff  had  customarily  paid 
a  few  days  after  the  contract  time  and  without  notice  being 
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taken  of  it^  except  once,  when  default  lasted  for  more  than 
thirty  days.  Members,  generally,  in  this  state,  were  simi- 
larly treated.  In  the  particular  instance,  payment  was  made 
six  days  late,  which  was  less  than  had  frequently  happened 
before  with  plaintiflF  and  others.  Upon  making  such  pay- 
ment plaintiff,  seasonably,  received  the  usual  receipt  covering 
the  fuU  period  of  six  months  and  terminating  at  the  next 
due  date.  Between  such  date  and  the  time  of  payment  the 
injury  occurred. 

The  case  was  tried  by  the  court  without  a  jury,  resulting 
in  findings  of  fact  in  harmony  with  the  foregoing,  and,  par- 
ticularly, that  there  was  no  notice  in  the  instance  in  question, 
nor  had  there  been  before  under  similar  circumstances,  of 
suspension  of  insurance  during  the  delay  in  payment;  that 
the  injury  to  plaintiff  was  within  the  risks  insured  against, 
occurred  during  the  life  of  the  insurance  contract,  and  that 
all  conditions  precedent  to  the  right  to  recover  thereon,  speci- 
fied in  the  contract,  had  been  complied  with.  Judgment  was 
ordered  accordingly  for  the  amount  of  the  contract  indemnity, 
$160.71,  and  was  rendered. 

For  the  appellant  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  W.  Z>.  Thompsorh. 

For  the  respondent  there  was  a  brief  by  Simmons  d 
Walker,  and  oral  argument  by  John  B.  Simm,ons. 

Mabshali*,  J.  The  first  question  presented  on  the  appeal 
is  this:  Is  the  positive  provision  of  an  insurance  contract  to 
the  effect  that  failure  to  make  prompt  payment  to  the  assurer 
at  the  precise  time  specified  therein  shall  operate  as  an  ex- 
tinguishment of  the  risk  till  reinstatement  in  the  manner 
provided  therein,  subject  to  constructive  waiver  by  conduct 
of  the  company,  inconsistent  with  nonexistence  of  the  con- 
tract ?  That  is  ruled  in  the  affirmative  by  the  following  ad- 
judications of  this  court :  Bannister  v.  Patty's  ExWs,  36  Wis. 
216 ;  Alexander  v.  Coniinental  Ins.  Co.  67  Wis.  422,  80  N. 
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W.  727 ;  Jackson  v.  Northwestern  Mvt.  JB.  Aaao.  78  Wia. 
463,  472,  47  K  W.  783 ;  Beiez  v.  Supreme  Council  A.  L.  of 
H.  103  Wis.  427,  79  N.  W.  430 ;  Knoebel  v.  NoHh  Am.  Ace 
Ins.  Co.  135  Wis.  424,  115  K  W.  1094;  Seidel  v.  Eqmtdble 
L.  A.  Soc.  138  Wis.  66,  119  N,  W.  818. 

The  general  rule  evolved  from  the  general  trend  of  au- 
thorities in  this  state  and  elsewhere  is  this:  Where  the  oon* 
duct  of  an  insurance  company  with  reference  to  strict  ob- 
servance on  the  part  of  the  assured  of  the  agreement  as  to 
payment  of  dues,  or  payment  in  the  particular  manner  stipu- 
lated, is  such  as,  naturally  to,  and  that  it  in  fact  does,  cause 
the  assured  to  believe  that  such  performance  will  not  be  in- 
sisted upon,  but  that  variances  therefrom,  within  the  limita- 
tions suggested  by  such  conduct,  will  be  regarded  by  the  com- 
pany  as  sufficient  performance  to  preserve  the  integrity  of 
the  agreement, — it  will  be  conclusively  presumed  that  the 
minds  of  the  parties  met  upon  that  basis,  displacing,  to  that 
extent,  the  letter  of  the  contract ;  this  upon  the  equitable  doc- 
trine of  estoppel  in  pais.  The  facts  of  this  case  are  well 
within  that  principle,  as  illustrated  in  the  cases  cited. 

It  is  suggested  that  the  contract  indicates,  clearly,  that  it 
was  framed  to  meet  the  stated  rule  in  favor  of  appellant,  in 
that  it  manifestly  contemplates  that,  while  such  rule  may 
operate  to  save  the  contract  from  the  time  the  overdue  pay- 
ment shall  have  been  in  fact  made,  the  forfeiture  is  left  op- 
erative in  the  interim;  in  that  it  provides,  in  case  of  a  de- 
fault in  seasonably  making  payment  being  lifted  "within 
thirty  days,"  the  assured  "may  be  reinstated  and  receive  a 
new  card  of  membership,  but  he  shall  receive  no  insurance 
benefits  of  any  kind  under  his  benefit  certificate  that  may 
have  accrued  between  the  date  of  such  default  and  the  date 
of  his  reinstatement,"  etc.  We  observe  that,  strictly  speak- 
ing, such  language  does  not  create  an  absolute  right  of  rein- 
statement. It  contemplates  that  the  company  may  use  its 
discretion  as  to  whether  to  reinstate  the  delinquent  or  not,  and 
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that  the  mere  circumstance  of  a  reinstatement  will  not  have 
a  retroactive  effect.  It  suggests  the  doing  of  an  act,  to  wit :  a 
reinstatement,  evidenced  by,  to  all  intents  and  purposes,  an 
original  certificate  of  membership,  called  a  membership  card ; 
evidently  something  other  than  the  ordinary  receipt  for  a 
periodical  payment.  No  such  card  was  issued  to  resi>ondent, 
but  on  the  contrary,  the  formal  receipt,  as  if  no  lapse  of  the  in- 
surance risk  had  occurred,  was  given,  pretty  conclusively  show- 
ing, affirmatively,  waiver  of  that  clause  of  the  contract.  So 
instead  of  the  particular  clause  operating  to  displace  the  es- 
toppel in  pais,  under  the  rule  mentioned,  it  and  the  manifest 
waiver  by  sending  the  receipt,  instead  of  the  evidence  of  a 
favorable  discretionary  act  of  reinstatement,  show  that  the 
intention  of  the  company  was  to  treat  the  contract  as  not  hav- 
ing lapsed  at  all. 

It  is  suggested  that  the  plaintiff  was  not  entitled  to  the 
benefit  of  the  circumstance  of  waiver,  to  avoid  the  effect  of 
the  forfeiture  clause,  acting  upon  his  conduct,  because  of  his 
failure  to  plead  such  waiver.  The  infirmity  of  that  is  this : 
where  there  is  no  opportunity  to  plead  an  estoppel  or  waiver, 
there  is  no  necessity  therefor.  Waiver  was  not  a  part  of 
plaintiff's  cause  of  action,  but  forfeiture,  if  there  were  one, 
was  a  defense.  It  was  so  pleaded  and  not  in  such  circum- 
stances as  to  call  for  a  second  pleading  on  the  part  of  plaintiff. 

By  the  Court. — The  judgment  is  affirmed. 

TiMUK,  J.,  dissents. 
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CoBSE^  Bespondenty  vs.  Likke  and  husband^  Appellants. 

Ifovem1>er  H— December  5,  ^911, 

Building  contracts:  Construction:  Conditions  precedent  or  independ- 
ent covenants?  **Liens  and  claims:"  Refusal  of  final  certificate: 
Fraud:  Substantial  performance:  Changes:  Extension  of  time 
for  completion. 

1.  The  specifications  accompanying  a  building  contract  required 

the  contractor  to  give  certain  written  guaranties,  with  bond* 
as  to  the  roofing  and  cement  work,  but  the  contract  Itself  pro- 
vided only  for  the  furnishing  of  materials  and  doing  the  work 
as  specified,  for  completion  of  the  structure  within  the  time 
designated  and  to  the  satisfaction  of  the  superintendent,  and 
for  payments,  from  time  to  time  and  upon  final  settlement, 
without  any  reference  to  or  dependence  upon  the  prior  giving 
of  such  guaranties.  The  owner  made  no  demand  for  the  guar- 
anties as  a  condition  of  final  payment,  and  the  superintendent 
did  not  base  his  refusal  to  issue  his  final  certificate  upon  the 
contractor's  failure  to  furnish  them.  Held,  that  said  provi- 
sions In  the  specifications  were  Independent  povenants,  and  the 
giving  of  the  guaranties  was  not  a  condition  precedent  to  the 
contractor's  right  to  maintain  an  action  for  the  amount  due 
on  the  contract 

2.  A  provision  In  a  building  contract  that  the  structure  shall  be 

turned  over  "free  and  clear  of  all  liens  and  claims  for  mate- 
rials furnished  and  work  and  labor  done,  or  otherwise,  arising 
...  In  favor  of  any  subcontractor,  materialman,  workman,  or 
laborer/'  calls  only  for  freedom  from  all  liens  and  from  all 
claims  which  might  become  liens  on  the  property. 
8.  Evidence  sustaining  findings  by  a  referee  that  a  contractor  had 
substantially  completed  the  building,  that  the  owner  accepted 
and  occupied  It  before  suit,  but  refused  to  pay  more  than 
$424.16,  though  $1,794.75  was  due,  and  that  the  superintendent 
neglected  and  refused  to  ascertain  and  allow  the  deductions 
to  which  the  owner  was  entitled  and  the  amount  due  the  con- 
tractor for  extras,  sustains  the  conclusion  that  such  supei^ 
Intendent  arbitrarily  and  unlawfully  refused  to  perform  his 
duty  as  a  disinterested  arbitrator  between  the  parties  and  to 
Issue  a  final  certificate  of  substantial  performance,  and  that 
such  certificate  was  withheld  by  him  to  hinder,  defraud,  and 
delay  the  contractor  In  recovering  what  was  due  him. 
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4.  Deviations  from  the  specifications  of  a  building  contract,  which 

were  approved  by  the  owner's  superintendent  in  charge  of  the 
work  and  afterwards  accepted  by  the  parties  in  negotiations 
which  resulted  in  a  supplementary  contract  providing,  among 
other  things,  for  a  new  superintendent,  cannot  subsequently 
be  made  the  basis  of  a  claim  of  nonperformance. 

5.  Omissions  amounting  to  $31.25  in  a  building,  the  total  contract 

price  of  which  was  $11,400,  are  too  insignificant  to  furnish  a 
basis  for  a  claim  of  want  of  substantial  performance. 

6.  Where  changes  in  a  building  are  ordered  by  the  superintendent, 

which  necessarily  delay  the  work,  this  necessarily  extends  the 
time  limited  for  completion  of  the  building. 

Appkat.  from  a  judgment  of  the  circuit  court  for  Bacine 
county:  Mabtin  L.  Ltteok,  Judge.     Affirmed. 

This  is  an  action  to  recover  the  balance  alleged  to  be  due 
on  the  contract  price  and  the  amoimt  claimed  for  extras  for 
the  construction  of  a  two-story,  four-flat  building  erected  by 
the  plaintiff  on  a  lot  belonging  to  the  defendants  in  Racine, 
Wisconsin.  The  plaintiff  seeks  to  have  adjudged  and  to  fore- 
close a  mechanic's  lien  on  the  lot  on  which  the  building  has 
been  erected,  which  belongs  to  the  defendant  Mrs,  Caroline 
Linke. 

In  February,  1907,  John  L.  Koster,  an  architect  at  Chi- 
cago, at  defendants'  request  prepared  plans  and  specifications 
for  the  building  in  question.  A  contract,  drawn  up  by  the 
plaintiff,  was  executed  on  April  8,  1907,  and  plaintiff  started 
work  under  it  on  April  10th.  Under  it  the  plaintiff  agreed 
to  erect  and  complete  the  building  on  or  about  August  15, 
1907,  for  $11,400,  to  be  paid  as  the  work  progressed,  less  fif- 
teen per  cent,  to  be  withheld  until  sixty  days  after  completion 
and  acceptance.  Work  proceeded  under  the  contract  under 
the  supervision  of  one  Frank  Bematski  until  the  early  part 
of  August,  the  defendant  Paul  Linke  coming  from  Chicago 
at  least  twice  a  week  during  this  period  and  visiting  and  in- 
specting the  building.  Bematski,  a  brother-in-law  of  the 
defendant  Mrs.  Livke,  was  plaintiff's  foreman.     Upon  the 
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trial  of  the  action  the  plaintiff  produced  evidence  to  the  effect 
that  Bematski  had  been  designated  by  the  defendant  Pavl 
Linke  as  his  representative  and  as  superintendent  of  construc- 
tion of  the  building.  It  also  appeared  that  Bematski  in  fact 
reported  to  the  defendants  on  the  construction  during  its 
progress  and  that  the  defendants  accepted  such  agency  and 
acted  thereon  in  dealing  with  the  plaintiff. 

During  the  period  when  Bematski  had  charge  of  the  con- 
struction a  number  of  departures  from  the  plans  and  specifi- 
cations were  made ;  one  water  supply  pipe,  two  inches  in  the 
footing  course,  "I"  beams  in  the  dining  rooms,  flue  linings, 
and  some  deafening  paper  were  omitted  from  tiie  construc- 
tion, and  some  revents  and  fillings  and  bridging  inferior  to 
that  called  for  in  the  specifications  were  installed.  Bemat- 
ski testified  that  these  departures  from  the  specifications  were 
noticed  by  Mr.  Linke  during  his  visits  to  the  building,  that 
he  consented  to  retain  them,  and  that  it  was  agreed  between 
them  that  the  defendant  in  settling  for  the  building  should 
be  allowed  for  these  items.  There  was  evidence  that  the 
specifications  called  for  the  installation  of  closets  with  high 
tanks  and  that  the  roughing-in  had  been  done  for  high  tanks 
while  Bematski  was  in  charge  of  the  construction  of  the 
building,  that  the  defendants*  architect,  Koster, — superin- 
tendent under  the  second  contract,  signed  August  14,  1907, — 
insisted  on  low-tank  closets,  and  that  there  was  some  expense 
and  also  considerable  delay  connected  with  the  making  of  the 
change.  There  was  evidence  that  the  specifications  as  origi- 
nally drawn  gave  an  incorrect  measurement  for  the  sinks  to 
be  used,  that  the  error  was  not  corrected  until  after  the  con- 
tract had  been  made,  and  that  the  manufacturing  concern  fur- 
nishing the  plumbing  fixtures  was  ordered  to  ship  the  fixtures 
for  the  defendants'  building,  without  other  specification,  and 
that  the  shipment  was  made  up  from  the  incorrect  copy  of 
the  specifications  which  had  been  furnished  this  concern* 

About  August  9,  1907,  when  the  building  was  about  sev- 
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enty-five  per  cent,  completed,  work  upon  it  was  stopped  by 
the  plaintiff  because  the  defendant  PaniZ  Linke  refused  to 
make  a  payment  then  due.  The  defendant  claims  that  his 
refusal  was  based  on  his  knowledge  of  the  fact  that  the  plaint- 
iff had  not  paid  what  was  due  one  of  the  subcontractors  and 
his  desire  to  protect  himself  in  case  a  lien  should  be  filed 
against  the  building.  About  ten  days  later  work  was  re- 
sumed, the  plaintiff  meanwhile  having  received  the  payment 
demanded  and  having  given  a  bond  for  the  completion  of  the 
building,  and  the  parties  to  the  original  contract  having  made 
an  agreement  providing  that  the  architect  should  become 
superintendent  of  the  construction  of  the  building,  should 
have  power  to  fix  the  amounts  to  be  received  by  the  plaintiff 
upon  his  various  claims,  and  should  also  make  the  deductions 
for  his  omissions.  It  was  also  agreed  that  the  period  for  the 
completion  of  the  building  should  be  extended  to  Septem- 
ber 15,  1907.  Upon  becoming  superintendent  the  architect 
required  some  changes  to  be  made  in  the  fittings  of  the  build- 
ing, the  most  important  of  which  were  changes  in  plumbing 
fixtures.  There  is  evidence  that  these  changes  delayed  the 
completion  of  the  building  about  a  month. 

The  plaintiff  produced  evidence  to  the  effect  that  the  build- 
ing was  completed  on  October  13,  1907,  with  the  exception 
of  insignificant  items  which  were  brought  to  his  attention  by 
llie  architect  at  various  times  thereafter  and  whioh  he  claims 
to  have  remedied  immediately. 

Upon  completing  the  building  the  plaintiff  demanded  a 
settlement.  The  architect  and  the  defendant  Paul  Linke 
visited  the  building  at  various  times  and  the  architect  sent 
letters  to  the  plaintiff  in  which  he  specified  defects  and  omis- 
sions in  ihe  completion  of  the  building  according  to  the  speci- 
fications. He  did  not  make  any  decision  on  the  plaintiff's 
claims  or,  as  provided  by  the  August  agreement,  determine 
the  deductions  to  be  made  from  the  contract  price  for  omis- 
sions or  defects  in  the  construction.    Kor  did  he  issue  to  tiie 
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plaintiff  a  final  certificate,  although  it  was  demanded  several 
times* 

It  is  admitted  that  extras  to  the  amount  of  $112  were  or- 
dered, making  the  total  amount  due  the  plaintiff  under  the 
contract  and  for  these  extras  $11,512.  The  plaintiff  has  re- 
ceived $8,500  and  has  issued  an  order  upon  the  defendant 
Paid  LinJce  for  the  sum  of  $1,030.  The  defendant  paid  $900 
on  this  order  and  before  the  trial  had  been  concluded  had 
paid  the  balance.  At  a  meeting  in  Chicago  in  January, 
1908,  the  plaintiff,  the  architect,  and  the  defendant  Pa/ui 
LinJce  being  present,  the  defendant  and  the  architect  at- 
tempted to  get  the  plaintiff  to  settle  the  total  balance  due  him 
for  $424.16,  claiming  offsets  for  the  balance.  This  offer  was 
refused  by  the  plaintiff  and  a  few  days  later  this  action  was 
brought 

A  demurrer  to  the  complaint  was  overruled.  The  answer 
pleads  a  counterclaim,  which  will  be  more  particularly  no- 
ticed hereafter  in  connection  with  the  referee's  report  The 
referee  to  whom  the  action  was  referred  reported  a  substan- 
tial performance  of  the  contract,  allowed  certain  extras  to  the 
plaintiff  and  some  items  of  defendants'  counterclaim,  and 
found  that  the  plaintiff  was  entitled  to  judgment  for  the  re- 
sulting balance.  After  the  evidence  was  all  in,  an  amend- 
ment to  the  answer  was  allowed  which  set  up  as  a  defense 
the  fact  that  the  plaintiff  had  not  given  the  guaranties  pro- 
vided for  in  the  specifications  for  the  maintenance  of  the 
roofing  and  certain  cement  work  for  a  period  of  ten  years. 

The  referee  reported  as  follows:  The  total  contract  price 
by  agreement  was  $11,512;  the  failure  of  the  architect  to 
perform  his  duties  as  required  by  the  contract  was  ground 
for  the  disallowance  of  the  defendants'  claim  for  his  extra 
services  as  superintendent ;  the  delay  in  completing  the  build- 
ing was  the  fault  of  the  defendant  Pavl  Linke  and  the  archi- 
tect, and  the  defendants'  claim  for  loss  of  rent  should  there- 
fore be  disallowed;  the  claim  for  omission  of  iron  grates. 
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installing  inferior  wire  fences,  installing  inferior  joists  and 
inferior  screens  was  disallowed  on  the  ground  that  there  was 
evidence  to  show  that  these  articles  were  furnished  in  accord- 
ance with  the  plans  and  specifications;  and  the  item  for  foot 
bolts  for  doors  was  disallowed  on  the  ground  that  the  evidence 
showed  that  these  had  never  been  furnished  to  the  plaintiff 
by  the  defendant. 

The  referee  reported  in  favor  of  allowing  the  defendants 
for  the  following  items :  Omitting  one  water  supply,  one  gas 
outlet  in  four  kitchens,  glass  in  door,  two  inches  from  footing 
course,  ^T'  beams,  flue  linings,  and  one  key,  and  installing 
inferior  revents  and  fillings,  inferior  house  numbers,  inferior 
bridging  and  inferior  door  jambs,  amounting  to  $229.26. 
It  is  not  necessary  to  refer  to  the  evidence  against  the  allow- 
ance of  some  of  these  items  for  the  reason  that  no  question 
arises  here  as  to  them. 

The  referee  allowed  the  plaintiff  the  following  as  extras: 
Painting  four  consoles,  $32 ;  130  feet  of  concrete  foundation 
(according  to  the  evidence  of  the  plaintiff  the  depth  of  the 
basement  was  increased  on  the  order  of  the  defendant  Pwul 
Linke)j  $50;  extra  depth  in  basement,  $50;  extra  cement 
sidewalk,  $4;  extra  hinges  on  doors,  $20;  and  extra  work  in 
changing  closets,  $32, — ^total,  $188. 

A  claim  of  $8  by  plaintiff  for  surveying  the  lot  was  dia- 
aUowed,  and  a  charge  of  $130  for  putting  on  extra  plaster 
was  disallowed  on  the  ground  that  this  work  was  necessary  to 
comply  with  the  specifications. 

Upon  this  state  of  the  transaction  the  referee  considered 
that  the  plaintiff  had  substantially  performed  the  contract  on 
October  13,  1907,  that  the  delay  in  completing  it  on  time  was 
due  to  the  defects  in  the  plans  and  specifications  and  owing 
to  the  changes  directed  by  the  superintendent  and  the  de- 
fendant Paul  Linke.  He  also  reported  that  the  lien  against 
the  property  which  had  been  filed  by  one  of  the  subcontractors 
was  invalid  and  that  its  filing  constituted  no  defense  to  the 
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action,  and  that  the  plaintiff  was  entitled  to  judgment  for 
the  balance  due  him,  for  the  foreclosure  of  a  mechanic's  lien, 
and  the  sale  of  the  premises  to  satisfy  the  judgment* 

The  report  of  the  referee  was  modified  by  the  court  by 
allowing  the  defendants  an  additional  credit  of  $30.  It  ap- 
pears that  the  defendant  Paul  Linke  had  paid  an  order  for 
$1,030  on  him  by  the  plaintiff,  but  that  the  referee's  report 
allowed  only  $1,000  as  a  credit  to  the  defendants.  As  so 
modified  the  report  of  the  referee  was  approved,  and  judg- 
ment for  $1,794.75  and  costs  and  for  the  foreclosure  of  the 
mechanic's  lien  and  the  sale  of  the  premises  was  ordered. 
This  is  an  appeal  from  the  judgment. 

For  the  appellants  there  was  a  brief  by  ITiomaa  P.  Hardy, 
attorney,  and  Frederick  A.  Freeark,  of  counsel,  and  oral  ar- 
gument by  Mr.  Freeark. 

For  the  respondent  there  was  a  brief  by  Thompson  &  Har- 
vey, attorneys,  and  William  D.  Thompson,  of  counsel,  and 
oral  argument  by  Mr.  W.  D.  Thompson  and  Mr.  Fulton 
Thompson* 

SiEBBOXEB,  J.  The  appellants  assail  the  judgment  upoti 
numerous  grounds  and  contend  that  the  facts  of  the  case  as 
foimd  by  the  referee  are  against  the  clear  preponderance  of 
the  eyidence. 

The  contention  of  the  appellants  first  in  order  is  to  the  ef- 
fect that  the  plaintiff  has  failed  to  perform  some  of  the  «z- 
press  conditions  of  the  contract  which  are  in  the  nature  of 
conditions  precedent  to  be  performed  by  him  before  he  can 
institute  an  action  to  enforce  any  claim  under  the  contract. 
The  argument  is  made  that  the  plaintiff  is  in  default  in  fail- 
ing to  furnish  the  defendants  a  written  undertaking  as  to  the 
roofing  and  the  cement  work  and  in  failing  to  give  a  bond  as 
stipulated  to  guarantee  such  work  for  ten  years;  that  he 
failed  before  commencing  action  to  clear  the  building  and 
ptemises  of  all  claims  and  liens  for  material  furnished  and 
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labor  performed  in  the  erection  of  the  building  by  subcon- 
tractors, materialmen,  and  laborers ;  and  that  he  did  not  pro- 
duce the  written  certificate  of  the  architect  and  superintend- 
ent named  in  the  contract,  which  was  to  be  given  only  when 
the  plaintiff  had  fully  executed  the  contract  and  finished  the 
completed  structure  ''to  the  full  and  complete  satisfaction  of 
said  John  L,  Koster,  architect  and  superintendent.''  Pro- 
ceeding to  the  consideration  of  these  claims  in  the  order 
above  stated,  the  first  inquiry  is:  Does  the  contract  provide, 
as  a  condition  to  the  institution  of  an  action  by  the  plaintiff 
to  enforce  any  of  its  provisions,  that  the  plaintiff  should  fur- 
nish an  undertaking  and  bond  guaranteeing  the  cement  work 
for  floors,  walks,  etc.,  for  the  period  of  ten  years,  and  that  a 
written  guaranty  for  the  same  period  as  to  the  roofing  should 
be  given  before  the  final  certificate  was  to  be  issued  ?  These 
requirements  are  not  specifically  mentioned  or  embraced  in 
the  contract.  The  contract  provides  only  for  the  furnishing 
of  the  materials  as  specified,  for  executing  the  work  as  out- 
lined and  specified,  and  completing  the  structure  within  the 
time  designated  and  to  the  satisfaction  of  the  superintendent, 
Mr.  Koster.  We  must  resort  to  the  specifications  to  ascer- 
tain the  significance  of  these  obligations.  In  the  vTritten  con- 
tract we  find  nothing  expressly  stipulated  to  indicate  that  the 
parties  had  an  intention  to  make  the  performance  of  these 
obligations  of  guaranteeing  the  work  for  the  future  a  condi- 
tion upon  which  payment  for  the  material  furnished  and  the 
work  and  labor  performed  was  to  be  made.  Payment  by  the 
owner  for  such  material  and  labor  is  expressly  stipulated  for 
by  the  parties  without  any  reference  to  or  dependence  upon 
the  prior  giving  of  such  guaranties.  This  is  the  fact  not 
only  as  to  the  final  payment  but  also  as  to  the  payments  of 
the  instalments  of  the  contract  price.  The  record  also  shows 
that  the  parties  so  treated  the  matter  in  their  dealings.  The 
plaintiff  procured  no  written  guaranties  and  the  defendants 
made  no  objection  on  account  thereof;  nor  did  they  demand 
Vol.  147— 27 
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that  they  be  furnished  before  final  payment  for  the  construc- 
tion of  the  building  as  agreed.  Neither  did  the  defendants 
insist  thereon  by  way  of  defense  in  this  action  until  after  the 
specifications  had  been  received  in  evidence  on  the  trial  and 
after  the  plaintiff  had  tendered  the  guaranties.  Under  these 
circumstances  it  is  clear  that  the  parties  intended  these  obli- 
gations to  be  independent  covenants  and  separate  from  the 
agreements  requiring  the  plaintiff  to  furnish  the  material 
and  labor  and  to  complete  the  building  within  the  time  limit 
and  imposing  on  the  defendants  the  obligation  to  pay  the 
amount  stipulated.  The  defendants'  superintendent  at  no 
time  predicated  his  refusal  to  issue  his  certificate  for  the 
amount  due  the  plaintiff  under  the  contract  upon  plaintiff's 
failure  to  furnish  these  written  guaranties.  This  clearly 
negatives  the  claim  that  the  defendants  stood  on  such  a  right. 
Under  these  circumstances  the  plaintiff  had  a  right  to  insti- 
tute an  action  for  the  recovery  of  the  amount  due  him  for  the 
material  and  labor  furnished  in  constructing  the  building 
without  first  furnishing  these  written  guaranties. 

It  is  further  contended  that  the  action  was  prematurely 
brought  because  the  plaintiff  failed  to  turn  over  the  structure 
"free  and  clear  of  all  liens  and  claims  for  materials  furnished 
and  work  and  labor  done,  or  otherwise,  arising  from  the  erec- 
tion, completion,  and  finishing  of  said  building,  in  favor  of 
any  subcontractor,  materialman,  workman,  or  laborer. '*  It 
is  suggested  that  the  structure  was  not  turned  over  to  defend- 
ants free  and  clear  of  all  such  liens  and  claims,  though  it  ap- 
peared that  no  demand,  in  the  nature  of  a  lien,  for  materials 
or  labor  by  subcontractors,  that  could  be  enforced  against  the 
premises,  existed  in  law,  and  that  this  agreement  meant  that, 
regardless  of  any  right  of  a  subcontractor  to  enforce  a  lien 
against  the  premises,  the  plaintiff  was  to  pay  such  claims  be- 
fore he  was  entitled  to  recover  his  compensation.  This  con- 
tention rests  upon  an  unnatural  and  strained  meaning  of  the 
context  of  this  stipulation.     We  are  persuaded  that  the  par- 
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ties  used  the  terms  in  their  common  and  ordinary  sense,  that 
they  were  correctly  interpreted  by  the  trial  court  and  referee, 
and  that  they  are  sustained  in  the  conclusion  that  the  build- 
ing was  free  and  clear  from  all  such  'liens  and  claims"  when 
it  was  turned  over  to  the  defendants. 

The  referee  found  upon  the  evidence  adduced  that  the 
architect  and  superintendent  arbitrarily  and  unlawfully  re- 
fused to  perform  his  duty  as  a  disinterested  arbitrator  be- 
tween the  parties  regarding  disputes  arising  under  the  con- 
tract and  to  issue  a  final  certificate  showing  that  the  plaintiff 
had  substantially  completed  the  building  called  for  by  the 
contract  and  was  entitled  to  the  balance  justly  due  thereon, 
and  that  such  certificate  was  withheld  by  him  to  hinder,  de- 
fraud, and  delay  the  plaintiff  in  recovering  what  was  due  him 
under  the  contract.  The  court's  conclusion  upon  this  subject 
rests  mainly  upon  the  findings  of  fact  that  the  plaintiff  had 
substantially  completed  the  building  by  October  13,  1907, 
that  the  defendants  accepted  and  occupied  it  before  suit  was 
instituted,  that  before  the  commencement  of  the  action  the 
defendants  declined  to  pay  any  balance  due  the  plaintiff  in 
excess  of  the  siun  of  $424.16,  and  that  the  arbitrator  and 
superintendent  neglected  and  refused  to  ascertain  and  allow 
the  amount  the  defendants  Lirike  were  entitled  to  as  deduc- 
tions for  the  items  wherein  there  were  departures  from  the 
contract  and  the  amount  of  the  items  for  which  the  plaintiff* 
was  entitled  to  recover  as  extras.  If  the  record  sustains  the 
court  in  its  affirmance  of  the  referee's  report  upon  these  vari- 
ous issues  between  the  parties,  then  the  conclusion  that  the 
superintendent  was  guilty  of  defaults  and  omissions  in  the 
discharge  of  his  obligations  is  abundantly  sustained  in  the 
record.  It  is  manifest  that  in  such  a  state  of  the  transaction 
the  plaintiff  was  entitled  to  have  the  differences  between  the 
parties  to  the  contract  adjusted  and  to  have  a  final  certificate 
issued  to  him  for  the  balance  justly  due  him  within  a  reason- 
able time  after  October  13,  1907,  the  date  it  is  foimd  that 
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the  building  was  substantially  completed,  and  that  a  neglect 
and  refusal  to  do  these  things  operated  to  the  wrong  of  the 
plaintiff.  Lay  cock  v.  Moon,  97  Wis.  69,  72  N.  W,  372 ;  Lay- 
cock  V.  Parker,  103  Wis.  161,  79  N.  W.  327 ;  Ashland  L.,  8. 
£  C.  Co.  V.  Shores,  105  Wis.  122,  81  N.  W.  136.  A  de- 
tailed examination  of  the  evidence  upon  these  issues  has  con- 
vinced us  that  the  referee's  findings,  as  approved  by  the  trial 
court,  are  not  against  the  clear  preponderance  of  the  evidence. 

Appellants  vigorously  assail  the  finding  that  the  building 
was  substantially  completed  on  October  13,  1907,  and  aver 
that  there  were  many  important  omissions  from  the  specifica- 
tions in  materials  used  and  essentials  in  design.  The  items 
specified  under  this  contention  were,  however,  proven  to  have 
been  approved  by  Bematski  as  defendants'  superintendent, 
'  and  by  mutual  agreement  were  accepted  by  the  parties  in  the 
negotiations  which  resulted  in  the  contract  of  August  14, 
1907  (dated  April  8,  1907),  and  they  cannot  now  be  made 
the  basis  for  a  claim  of  nonperformance.  Other  items  in 
this  class  which  the  defendants  claim  are  departures  from  the 
specifications  are  too  insignificant  to  furnish  a  basis  for  a 
claim  of  want  of  substaYitial  performance.  The  referee  al- 
lowed the  defendants  $31.25  for  these  items. 

The  claim  that  the  plaintiff  is  shown  to  have  made  no  effort 
in  good  faith  at  performance  of  the  contract  is  wholly  un- 
founded in  fact.  The  evidence  tends  to  show  that  he  made 
all  reasonable  efforts  to  carry  out  his  part  of  the  agreement, 
and  that  any  want  of  compliance  on  his  part  was  due  to  un- 
avoidable conditions  incident  to  the  erection  of  such  a  struc- 
ture and  to  delays  occasioned  by  changes  in  the  plimibing. 
Hence,  the  court  properly  held  him  free  from  default  in  car- 
rying out  the  contract  in  good  faith. 

The  argument  is  made  that  Bematski  was  not  selected  by 
the  defendant  Paul  Linke  to  represent  him  in  the  construc- 
tion before  the  second  contract  was  made  in  August.  This, 
however,  must  fail  because  the  plaintiff  and  Bematski  testify 
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positively  to  this  fact,  and  they  also  testify  that  he  in  fact  so 
acted  while  Mr.  Linhe  was  present  and  at  his  direction. 

The  contention  that  the  court's  findings  to  the  effect  that 
the  plaintiff  was  excused  from  completing  the  building  within 
the  time  fixed  by  the  contract,  namely,  September  15,  1907, 
is  against  the  evidence,  cannot  prevail,  for  it  appears  that 
the  superintendent  ordered  changes  in  the  plumbing  in  the 
building  that  in  fact  caused  a  delay  of  several  weeks  and 
necessarily  extended  the  time  for  completing  the  building 
beyond  September  15,  1907.  It  also  appears  that  the  plaint- 
iff made  all  reasonable  effort  to  expedite  the  work  incident  to 
such  changes. 

Other  exceptions  to  the  court's  findings  have  been  exam- 
ined and  we  find  the  evidence  satisfactorily  sustains  such 
findings.  It  can  serve  no  useful  purpose  to  make  a  detailed 
reference  thereto.  We  are  satisfied  that  the  referee  made 
just  allowances  to  the  defendants  for  all  deviations  and  omis- 
sions from  the  plans  and  specifications,  that  the  plaintiff  was 
entitled  to  the  amount  found  for  extras,  and  that  he  was  en- 
titled to  judgment  for  the  balance  awarded  him. 

We  find  no  reversible  error,  and  the  judgment  must  stand. 

By  the  Court. — Judgment  affirmed. 
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Waszkiewicz,  Appellant,  vs.  Milwaukee  Electeio  Ratl- 
WAT  &  Light  Compact,  Respondeat 

Novemher  i| — December  5, 191L 

Street  railways:  Franchiee:  Use  of  tracks  for  carrying  materiale: 
Master  and  servant:  Validity  of  contract  of  employment:  Neg- 
ligent injury:  Right  of  action:  Fellow-servants, 

1.  Although  the  franchise  of  a  street  railway  comiiany  proTides  that 

its  "tracks  .  .  .  shall  be  used  for  no  other  purpose  than  to 
transport  passengers  and  their  ordinary  baggage/'  the  company 
may,  within  reasonable  limits,  run  utility  cars  for  carrying 
material  and  supplies  for  its  own  use  In  maintaining  Its  rail- 
way system.  Daly  v.  Milwaukee  E.  R.  d  L.  Co,  119  Wis.  d9H, 
distinguished. 

2.  The  use  of  the  streets  for  running  such  a  car  being  lawful,  the 

contract  under  which  a  member  of  the  crew  thereof  was  em- 
ployed was  not  invalid. 

8.  Even  if  a  utility  car  was  unlawfully  on  the  street,  that  tsuct  In 
no  way  contributed  to  the  injury  of,  and  gave  no  right  of  ac- 
tion to,  a  member  of  the  crew  who,  while  unloading  material, 
was  injured  by  the  sudden  starting  of  the  car  without  notice. 

4.  The  motorman  of  a  utility  car  used  in  transporting  material 
and  supplies  for  a  street  railway  was  a  fellow-eervant  of  an- 
other member  of  the  crew  who,  while  unloading  material,  was 
injured  by  the  motorman's  negligence  in  starting  the  car  with- 
out notice. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obeen  T.  Williams,  Circuit  Judge.     Affirme<L 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant, a  street  railway  company  engaged  in  operating  a 
street  railway  system  on  the  streets  in  the  city  of  Milwaukee. 
The  complaint  charges  unlawful  use  of  the  streets  under  the 
provisions  of  defendant's  franchise,  and  especially  sec.  6 
thereof,  which  contains  the  following  provision:  "that  said 
tracks  and  railways  shall  be  used  for  no  other  purpose  than 
to  transport  passengers  and  their  ordinary  baggage,  and  the 
cars  or  carriages  used  for  that  purpose  shall  be  of  the  best 
style  and  class  in  use  on  such  railways.'' 
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The  complaint  further  alleges  that  no  right  has  ever  been 
granted  to  the  defendant  to  operate  cars  on  any  of  its  tracks 
along  the  streets  of  the  city  of  Milwaukee,  except  for  carrying 
passengers;  that  during  three  years  prior  to  the  commence- 
ment  of  this  action,  at  frequent  but  irregular  intervals,  the 
defendant  ran  trains  upon  its  tracks  in  the  city  of  Milwaukee 
solely  to  carry  freight  and  heavy  material,  and  that  such 
trains  so  run  were  and  are  dangerous  to  persons  upon  the 
streets,  and  are  run  without  authority  of  law ;  that  on  June  2, 
1902,  the  plaintiff  was  injured  by  one  of  said  freight  cars  so 
unlawfully  operated  on  Sycamore  street,  one  of  the  streets 
in  said  city  of  Milwaukee,  and  demands  damages  therefor. 
During  the  trial  the  plaintiff,  by  permission  of  the  court, 
amended  his  complaint  by  inserting  allegations  of  negligence 
on  the  part  of  the  defendant  in  addition  to  the  allegation  in 
the  original  complaint  that  the  cars  were  xmlawfuUy  oper- 
ated, and  also  alleging  employment  of  the  plaintiff.  At  the 
close  of  the  plaintiff's  evidence  a  motion  for  nonsuit  was 
granted  and  judgment  ordered  for  the  defendant  Judg- 
ment was  entered  accordingly,  from  which  this  appeal  was 
taken. 

For  the  appellant  there  was  a  brief  by  Theodore  Kron- 
shage,  Jr,,  and  Casimir  OonsJci,  and  oral  argument  by  A,  H. 
Bartelt 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Rose- 
crantz,  Shaw  <&  Van  Dylce,  and  oral  argument  by  Jamee  D, 
Shaw. 

Kebwin,  J.  It  appears  from  the  evidence  that  on  the 
day  in  question  the  plaintiff  was  in  the  employ  of  the  defend- 
ant and  had  been  for  several  years  prior  thereto ;  that  on  the 
2d  day  of  June,  1902,  the  time  of  the  injury,  and  for  some 
time  prior  thereto,  plaintiff  was  the  custodian  of  tools  and 
had  charge  of  lamps  or  lanterns  on  the  utility  car  used  for 
the  repair  and  maintenance  of  the  defendant's  tracks.     The 
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lanterns  were  carried  on  the  car  and  put  up  at  places  where 
work  was  being  done.  On  the  morning  of  the  accident  plaint- 
iff left  the  defendant's  utility  yard  on  a  utility  car,  which 
car  was  operated  by  a  motorman  who  stood  toward  the  front 
end  of  the  car.  The  other  member  of  the  crew  was  a  trolley 
boy  who  attended  the  trolley  when  the  car  passed  around 
curves  and  over  switches.  The  car  made  a  trip  to  Wauwa- 
tosa,  then  to  Sycamore  and  Third  streets  in  the  city  of  Mil- 
waukee. There  were  six  used  rails,  thirty  ties,  splices,  bolts, 
spikes,  two  tool  boxes,  and  lamps  upon  the  car.  The  car 
came  to  a  stop  a  few  feet  east  of  Third  street.  The  plaintiff 
testified  that  after  he  got  throu^  cleaning  the  lamps  he  began 
throwing  off  ties,  and  while  so  doing  the  motorman  moved 
the  car,  which  caused  his  injury,  and  that  no  warning  was 
given  to  him  of  the  intention  to  move  the  car. 

Two  main  contentions  are  made  by  appellant:  (1)  That 
the  use  of  the  streets  of  the  city  of  Milwaukee  for  the  pur- 
pose of  running  cars  over  defendant's  tracks  for  carrying 
material  for  the  repair  and  maintenance  of  defendant's  tracks 
and  railway  system  was  an  unlawful  use  under  sec.  6  of  de- 
fendant's franchise,  heretofore  quoted,  therefore  the  defend- 
ant, being  engaged  in  an  unlawful  use  of  the  streets,  was 
liable  for  any  injury  sustained  by  plaintiff,  regardless  of 
whether  the  relation  of  employer  and  employee  existed ;  and 
(2)  that  even  if  the  relation  of  employer  and  employee  ex- 
isted, the  motorman  was  not  a  fellow-servant  with  the  plaint- 
iff, therefore  the  negligence  of  the  motorman  was  the  n^li- 
gence  of  the  defendant. 

1.  It  is  insisted  under  the  first  head  that  the  relation  of 
master  and  servant  can  be  created  only  by  contract,  and  since 
the  use  of  the  streets  was  unlawful  upon  the  facts  proved 
there  was  no  valid  contract,  because  the  contract  of  employ- 
ment between  plaintiff  and  defendant  was  illegal,  and  hence 
the  doctrine  of  fellow-servant  could  not  apply;  that,  the  act 
contracted  to  be  done  by  the  plaintiff  being  itself  a  wrong, 
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the  master  is  not  liable  as  such,  but  only  as  a  joint  tortfeasor, 
and  not  under  the  doctrine  of  master  and  servant  Daly  v. 
Milwaukee  E.  B.  &  L.  Co.  119  Wis.  398,  96  N.  W.  832,  is 
relied  upon  by  appellant.  The  case  is  not  in  point.  In  that 
case  the  freight  cars  were  run  solely  for  the  carrying  of 
freight  and  heavy  material  for  compensation,  or  profit  to  the 
defendant.  The  plaintiff  at  the  time  of  the  injury  was  law- 
fully using  the  street  for  travel  and  was  injured  by  one  of 
defendant's  freight  cars  while  being  run  at  a  very  high  and 
dangerous  rate  of  speed,  and  the  plaintiff,  while  crossing  the 
street  and  in  the  exercise  of  due  care,  was  struck  by  such 
freight  train  and  injured.  The  case  turns  upon  the  proposi- 
tion that  the  freight  train  was  a  nuisance  in  the  street,  and 
that  a  person  lawfully  using  the  street  and  sustaining  an  in- 
jury in  consequence  of  such  nuisance  was  entitled  to  recover. 
But  no  such  case  is  before  us.  In  the  instant  case  there  is  no 
evidence  that  the  defendant  was  unlawfully  using  the  street 
in  question.  It  was  not  hauling  freight  for  compensation. 
It  was  carrying  material  and  supplies  for  the  use  of  the  com- 
pany in  maintaining  its  railway  system,  and  not  acting  as  a 
common  carrier  of  freight  for  hire.  This,  it  seems  dear, 
the  defendant  had  a  right  to  do  under  its  franchise,  so  long 
as  it  reasonably  exercised  the  right  Caswell  v.  Boston  E. 
B.  Co.  190  Mass.  627,  77  N.  E.  380.  The  Massachusetts 
court  in  the  case  last  cited  holds,  under  a  provision  similar 
to  sec.  6  of  defendant's  franchise,  that  while  it  might  be  un- 
lawful for  the  railway  company  to  use  its  tracks  and  cars  in 
carrying  freight  for  hire  and  be  guilty  of  negligence  for  so 
doing,  yet,  because  the  construction,  maintenance,  and  man- 
agement of  a  street  railway  involves  the  use  at  different 
times  of  many  kinds  of  material  at  different  places  along  its 
line,  a  street  railway  corporation  has  the  same  right  as  other 
persons  to  use  the  streets  in  a  reasonable  way  in  the  trans- 
portation of  anything  which  it  is  reasonably  necessary  to 
transport  as  incident  to  the  proper  management  of  its  legiti- 
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mate  business.  That  if  a  reasonable  way  to  bring  material 
near  the  place  where  it  is  to  be  used,  either  for  original  con- 
struction or  repair  of  the  tracks,  is  upcHi  cars  propelled  over 
the  tradffly  it  is  not  unlawful  to  use  the  tracks  for  such  pur- 
pose, and  that  such  a  corporation  maj  carry  along  the  tracks 
coal  to  supply  power  houses,  if  that  is  a  reasonable  way  of 
doing  business. 

The  plainti£Ps  claim  here  is  not  based  upon  any  injury  be- 
cause of  obstruction  to  public  travel  or  to  his  rights  as  a  trav- 
eler or  otherwise  in  the  street.  He  was  a  member  of  the 
crew  engaged  in  the  work  at  the  time  of  the  injury,  and, 
even  though  the  car  were  unlawfully  on  the  street  and  un- 
lawfully operated,  such  fact  in  no  way  contributed  to  the  in- 
jury of  which  the  plaintiff  complains,  and  gave  him  no 
right  of  action,  and  constitutes  no  breach  of  duty  to  the 
plaintiff  upon  the  facts  established  by  the  evidence. 

2.  The  defendant  being  lawfully  upon  the  street  and  the 
contract  of  employment  being  valid,  the  relation  of  fellow- 
servant  between  plaintiff  and  the  motorman  existed.  Naylor 
V.  C.  &  N.  W.  B.  Co.  53  Wis.  661,  11  N.  W.  24;  Howland 
V.  M.,  L.  8.  &  T7.  B.  Go.  54  Wis.  226, 11  N.  W.  529 ;  P^cli^l 
V.  C,  M.  &  St.  P.  B.  Co.  62  Wis.  338,  21  N.  W.  269 ;  Toner 
V.  C,  M.  &  St.  P.  B.  Co.  69  Wis.  188,  31  N.  W.  104,  33  N. 
W.  433 ;  SchuUz  v.  C.  <g  N.  W.  B.  Co.  67  Wis.  616,  31  N.  W. 
321;  MacCaHhy  v.  Whitcomb,  110  Wis.  113,  85  N.  W.  707. 

It  is  also  insisted  by  appellant  that  the  defendant  was  neg- 
ligent in  failing  to  give  notice  of  the  starting  of  the  car  which 
it  is  alleged  caused  the  injury,  and  that  there  is  no  evidence 
that  the  defendant  instructed  the  motorman  to  give  notice, 
or  that  the  motorman  was  competent.  The  failure  to  give 
notice  wps  the  negligence  of  the  motorman,  who  was  the 
plaintiff's  fellow-servant.  The  case  was  tried  upon  the 
theory  of  unlawful  use  of  the  street  by  the  defendant.  There 
is  neither  allegation  nor  proof  of  negligence  in  failure  to 
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make  proper  regulations,  or  as  to  incompetency  of  the  motor- 
man. 

Some  other  questions  are  discussed  by  counsel  which  we 
need  not  consider.  We  think  it  clear  that  the  plaintiff  made 
no  case,  and  that  the  nonsuit  was  properly  granted. 

By  the  Court — ^Judgment  is  affirmed. 


JoNSS,  Administratrix,  Bespondent,  vs.  Hilwauksb  Eijbg- 
TSio  Bailway  &  Light  Company,  Appellant 

Novemher  1^— December  S,  IHt. 

Jnterurhan  railways:  Negligence:  Death  of  employee:  Contributory 
negligence:  Assumption  of  risk:  Negligence  of  fellow-servants: 
**IUiilroad  company,''*  Statutes:  Construction:  Trial:  Questions 
for  jury:  Special  verdict:  Inconsistency <  New  trial:  Appeal: 
Orders:  Questions  reviewed:  Directing  judgment. 

1.  In  an  action  for  death  of  a  conductor  on  an  Interurban  ear, 

caused  by  his  being  crushed  between  the  wall  of  defendant's 
station  and  the  rear  end  of  the  car  as  it  was  taking  a  curve 
at  the  exit  from  the  station,  the  Jury  found  in  answer  to  one 
Question  that  deceased,  at  and  prior  to  the  time  of  his  injury, 
knew  of  the  dangers  incident  to  his  employment  by  reason  of 
defendant's  failure  to  furnish  a  safe  place  in  which  to  perform 
his  duties,  and  then  answered  in  the  negative  the  question 
'Did  the  failure  of  the  deceased  to  exercise  ordinary  care  in 
any  degree  proximately  contribute  to  his  injury?"  In  connec- 
tion with  the  latter  question  the  court  had  charged  the  jury 
that,  if  deceased  knew  of  the  danger,  he  had  assumed  the  risk 
of  the  employment  and  they  should  answer  the  question  in  the 
affirmative.  No  contributory  negligence  other  than  assump- 
tion of  the  risk  was  shown.  Held^  that  the  answers  to  the  two 
questions  were  inconsistent  and  the  court  properly  set  aside 
the  verdict  on  that  ground. 

2.  Undisputed  evidence  that  the  deceased  had  held  the  position  of 

conductor  for  more  than  a  year  and  had  had  ample  opportunity 
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to  familiarize  himself  with  the  situation  and  the  movement 
of  cars  on  the  curve*  and  that  about  two  weeks  before  his 
death  he  related  the  particulars  of  a  narrow  escape  he  had 
had  from  a  similar  injury  at  the  same  place,  sufficiently  es- 
tablished the  fact  that  he  knew  of  and  assumed  the  risk. 

8.  One  who  assumes  the  risk  incident  to  working  in  an  onsate 
place  assumes  also  the  risk  that  a  negligent  act  of  a  fellow- 
servant  (not  performing  a  duty  which  the  law  casts  upon  the 
master)  may,  in  conjunction  with  the  peril  of  the  place,  cause 
an  injury. 

4.  An  electric  Interurban  railway  company  is  not  a  "railroad  com- 
pany" within  the  meaning  of  sec.  1816,  Stats.  (1898),  as 
amended  by  ch.  254,  Laws  of  1907. 

6.  Where  a  statute  Is  drastic  and  its  burdens  heavy  it  should  not 
be  extended  by  construction  to  subjects  or  persons  not  named 
therein. 

6.  Where  defendant  moved  for  judgment  upon  the  special  verdict, 

or  upon  the  undisputed  evidence  notwithstanding  the  verdict, 
or  to  change  the  verdict  and  for  judgment  thereon  as  changed, 
and  plaintiff  moved  for  judgment  on  the  verdict,  or  for  a  new 
trial,  but  not  upon  the  ground  of  inconsistency  in  the  verdict, 
and  the  court  by  order  granted  plaintlfTs  motion  for  a  new 
trial  upon  the  sole  groimd  that  the  answers  of  the  special  ver- 
dict were  inconsistent,  an  appeal  by  defendant  from  such  order 
carried  wit&  it  the  right  of  review  of  that  part  of  the  order 
which  denied  defendant's  motion  for  judgment  by  granting  a 
new  trial  instead. 

7.  Where  in  such  a  case  the  inconsistency  in  the  verdict  is  caused 

by  an  answer  which  has  no  support  in  the  evidence  and  with- 
out which  defendant  would  be  entitled  to  judgment  on  the  ver- 
dict, and  there  Is  no  offer  to  supply  additional  evidence  on  a 
new  trial  and  no  probability  appears  of  the  defect  being  cured 
upon  such  trial,  the  order  should  be  reversed  and  the  cause  re- 
manded with  the  direction  to  enter  Judgment  for  the  defendant 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Turnee,  Circuit  Judge.     Reversed. 

The  order  appealed  from  granted  a  new  trial. 

For  the  appellant  there  were  briefs  by  Van  Dyhe,  Rose- 
crantZj  Shaw  &  Van  Dyhe,  and  oral  argument  by  James  D. 
Shaw,  To  the  point  that  sec.  1816,  Stats.  (Laws  of  1907, 
ch.  254),  is  not  applicable  to  defendant,  they  cited  McKiver- 
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gan  v.  Alexander  &  E.  L.  Co.  124  Wis.  60,  102  N.  W.  332 ; 
Oovld  V.  Memll  R.  &  L.  Co.  139  Wis.  433,  445,  121  K  W. 
161 ;  Milwaukee  L.,  H.  <£  T.  Co.  v.  M.  N.  R.  Co.  132  Wis. 
313,  112  N.  W.  663 ;  Chicago  &  N.  W.  R.  Co.  v.  0.,  A.  & 
B.  W.  R.  Co.  107  Wis.  192,  83  K  W.  294;  Murray  Bill  L. 
Co.  V.  Milwaukee  L.,  H.  £  T.  Co.  110  Wis.  555,  667,  86  N. 
W.  199 ;  Funk  v.  St.  Paul  City  R.  Co.  61  Minn.  435,  63  N. 
W.  1099,  29  L.  R.  A.  208 ;  State  v.  Duluth  0.  &  W.  Co.  76 
Minn.  96,  78  N.  W.  1032;  Lundquist  v.  Duluih  St.  R.  Co. 
65  Minn.  387,  67  N.  W.  1006 ;  FaUon  v.  West  End  St.  R. 
Go.  171  Mass.  249,  50  N.  E.  536;  Scott  v.  Farmers'  &  M. 
Nat.  Bank,  97  Tex.  81,  75  S.  W.  7,  16;  Riley  v.  Oalveston 
City  R.  Co.  13  Tex.  Civ.  App.  247,  85  S.  W.  826;  Manhai- 
tan  T.  Co.  v.  Sioux  City  C.  R.  Co.  68  Fed.  82 ;  LouisviUe  & 
P.  R.  Co.  V.  Louisville  City  R.  Co.  2  Duv.  (Ky.)  175;  Freir 
day  V.  Sioux  City  R.  T.  Co.  92  Iowa,  191,  60  N.  W.  656; 
Fidelity  L.  &  T.  Co.  v.  Douglas,  104  Iowa,  632,  73  N.  W. 
1039 ;  Sams  v.  St.  L.  &  M.  R.  R.  Co.  174  Mo.  53,  73  S.  W. 
686,  61  L.  R  A.  475 ;  Massillon  B.  Co.  v.  Camiria  I.  Co.  69 
Ohio  St.  179,  52  N.  E.  192 ;  Oyger  v.  Philadelphia  City  P. 
R.  Co.  {Appeal  of  Montgomery)  136  Pa.  St.  96,  20  Atl.  399. 
For  the  respondent  there  was  a  brief  by  Perry,  Morton  & 
Kroesing,  and  oral  argument  by  Oeorge  E.  Morton.  On  the 
question  of  defendant's  negligence  they  cited  Sparks  v.  Wis. 
Cent.  R.  Co.  139  Wis.  108,  120  K  W.  858;  Winkler  v. 
Power  &  M.  M.  Co.  141  Wis.  244,  124  N.  W.  273 ;  Boyce  v. 
Wilbur  L.  Co.  119  Wis.  642,  97  K  W.  663 ;  Renne  v.  U.  S. 
L.  Co.  107  Wis.  305,  83  N.  W.  473 ;  Johnson  v.  St.  Paul  & 
W.  G.  Co.  126  Wis.  492,  105  K  W.  1048 ;  Ferren  v.  Old 
Colony  R.  Co.  143  Mass.  197,  9  N.  E.  608 ;  Wood,  Master  & 
Servant,  794,  §  403.  On  the  questions  of  assumption  of  risk 
and  contributory  negligence :  Citizens'  St.  R.  Co.  v.  Reed,  28 
Ind.  App.  629,  63  N.  E.  770 ;  Narramore  v.  C,  C,  C.  &  St.  L. 
R.  Co.  96  Fed.  298 ;  Powell  v.  Ashland  I.  &  S.  Co.  98  Wis.  35, 
78  N".  W.  678 ;  Campshure  v.  Standard  Mfg.  Co.  137  Wis.  155, 
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118  N.  W.  633 ;  CUiry  v.  C,  M.  <6  St.  P.  R.  Co.  141  Wis.  411, 
128  K  W.  649.  To  the  point  that  defendant  was  a  "rail- 
road company*'  and  therefore,  under  sec.  1816,  Stats.  (Laws 
of  1907,  ch.  254),  assumption  of  risk  was  no  defense,  they 
cited,  among  other  cases,  Quackenbitsh  v.  Wis.  <£  Minn.  R. 
Go.  62  Wis.  411,  22  N.  W.  519 ;  Eolvm  v.  C,  M.  £  St.  P. 
R.  Co.  80  Wis.  299,  60  N.  W.  99 ;  Schlemmer  v.  B.,  R.  c6  P. 
R.  Co.  205  U.  S.  1,  27  Sup.  Ct  407 ;  Milwaukee  L.,  H.  &  T. 
Co.  V.  M.  N.  R.  Co.  132  Wis.  313,  112  N.  W.  663 ;  Dinmore 
V.  R.  &  M.  R.  Co.  12  Wis.  649 ;  Chicago  A  N.  W.  R.  Co.  v. 
Milwaukee,  R.  &  K.  E.  R.  Co.  95  Wis.  561,  70  N.  W.  678; 
Pterce  v.  Chicago  &  M.  E.  R.  Co.  137  Wis.  550,  119  N.  W. 
297 ;  Kiley  v.  C,  M.  &  St.  P.  R.  Co.  138  Wis.  215,  119  N. 
W.  309, 120  N.  W.  756 ;  Chicago,  M.  &  St  P.  R.  Co.  v.  YoeTr 
her,  129  Fed.  522 ;  Blodgeti  v.  Milwaukee  E.  R.  <&  L.  Co.  141 
Wis.  329,  124  K  W.  246 ;  Gibson  v.  Milwaukee  L.,  H.  &  T. 
Go.  144  Wis.  140,  128  N.  W.  877. 

Timlin,  J.  Gkorge  A.  Jones,  a  conductor  in  the  employ- 
ment of  the  interurban  service  of  the  defendant,  was  killed 
on  May  8,  1908,  by  being  crushed  between  the  wall  of  defend- 
ant's building  and  the  handhold  for  the  rear  entrance  to  one 
of  its  cars.  In  this  action  by  his  administratrix,  grounded 
on  negligence  causing  his  death,  there  was  a  special  verdict 
The  verdict  found  that  the  car  was  suddenly  and  negligently 
started  by  the  motorman  without  giving  the  usual  signal  and 
that  this  was  a  proximate  cause  of  the  injury.  It  further 
found  that  the  defendant  failed  to  furnish  to  the  decedent  a 
reasonably  safe  place  in  which  to  work  and  that  such  failure 
was  a  proximate  cause  of  the  injury.  In  and  by  the  answer 
to  the  ninth  question  submitted  it  was  found  that  the  de- 
ceased, at  and  prior  to  the  time  of  his  injury,  knew  of  the 
dangers  incident  to  his  employment  by  reason  of  the  failure 
to  furnish  a  safe  place  in  which  to  perform  his  duties.  In 
answer  to  the  tenth  question  the  jury  found  that  the  failure 
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of  the  deceased  to  exercise  ordinary  care  did  not  in  any  de- 
gree proximately  contribute  to  his  injury,  and  in  answer  to 
the  eleventh  question  found  that  the  deceased  was  not  guilty 
of  any  negligence  which  directly  contributed  to  hij3  injury. 
The  court  instructed  the  jury  as  follows : 

"The  tenth  question :  Did  the  failure  of  the  deceased  to  ex- 
ercise ordinary  care  in  any  degree  proximately  contribute  to 
his  injury?  It  is  contended  that  the  deceased  assumed  the 
risk  of  an  accident  such  as  occurred  which  caused  his  injury. 
He  assumed  those  risks  and  dangers  which  he  knew  or  which 
a  person  of  reasonable  care  and  prudence,  under  like  circum- 
stances, ought,  in  the  exercise  of  ordinary  care,  to  have  known 
and  appreciated.  Therefore,  if  under  the  rule  which  I  have 
just  stated  you  are  satisfied  that  the  plaintiff  assumed  the 
risk  of  the  accident  which  caused  the  injury  to  him,  that  is, 
that  he  knew  or  ought,  in  the  exercise  of  ordinary  care,  to 
have  known  of  the  risk  incident  to  the  performance  of  his 
duties,  then  he  may  be  said  to  have  assumed  the  risk  of  the 
employment  and  you  should  so  answer  in  your  verdict,  other- 
wise you  should  answer  that  question  in  the  negative." 

The  circuit  court  set  aside  the  verdict  because  of  incon- 
sistency in  the  foregoing  answers  and  granted  a  new  trial. 
It  may  be  observed  that  in  the  answer  to  the  ninth  question 
the  jury  affirmatively  found  the  fact  to  exist  upon  which  as- 
sumption of  risk  is  commonly  predicated.  By  the  instruc- 
tion above  quoted  the  circuit  court  made  the  tenth  question 
submitted  cover  this  same  ground.  In  a  proper  case  this 
enlargement  by  instruction  of  the  scope  of  a  question  is  per- 
missible. Campshure  v.  Standard  Mfg.  Co.  137  Wis.  155, 
118  N.  W.  633,  and  cases  cited.  But  contributory  negli- 
gence and  assumption  of  risk  are  affirmative  defenses.  The 
burden  of  proof  is  on  the  defc  ndant  {Nadau  v.  White  River 
L.  Co.  76  Wis.  120,  48  N.  W.  1135),  and  in  this  case  there 
waa  no  contributory  negligence,  as  contradistinguished  from 
assumption  of  risk,  shown.  The  answers  of  the  jury  to  the 
ninth  and  tenth  questions  were  consequently  inconsistent  and 
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the  verdict  properly  set  aside  on  this  ground.     The  jury  in 
eflfect  found  assumption  of  risk  and  no  assumption  of  risk. 

But  the  appellant  contends  also  that  the  evidence  was  in  any 
event  insufficient  to  establish  its  liability,  hence  that  its  mo- 
tion to  direct  a  verdict  in  its  favor,  which  was  denied  by  the 
order  granting  a  new  trial,  should  have  been  granted.  The 
motorman,  it  is  argued,  was  a  fellow-servant  of  the  deceased 
conductor,  and  no  liability  of  the  defendant  was  established 
by  the  finding  of  the  motorman's  negligence  and  its  proxi- 
mate relation  to  the  injury.  On  the  remaining  ground  of 
liability,  namely,  the  unsafe  condition  by  reason  of  the  near- 
ness of  the  tracks  to  the  wall  of  the  building  and  the  curve  in 
the  track,  causing  the  rear  end  of  the  car  to  swing  over  toward 
the  wall  when  the  car  started,  it  is  argued  that  the  undis- 
puted evidence  shows  that  this  condition  was  obvious  and 
known  to  the  deceased,  consequently  the  risk  was  assumed. 
This  involves  an  examination  of  the  evidence. 

In  a  building  called  the  Public  Service  Building,  owned 
and  managed  by  defendant,  and  on  the  ground  floor  thereof 
level  with  the  street,  are  a  number  of  railway  tracks.  The 
most  northerly  of  these  tracks  runs  parallel  with  and  near  to 
the  inside  of  the  north  wall  of  the  building  for  some  distance. 
When  a  car  is  on  the  parallel  part  of  this  track  the  overhang 
of  the  car  brings  the  north  side  of  the  car  within  about  one 
and  one-half  feet  from  the  wall.  The  cars  on  this  track  face 
toward  and  move  out  of  the  west  exit.  At  a  point  in  the 
track  about  twenty  feet  east  of  the  west  exit  the  track  curves 
to  the  south,  and  progressively  from  the  center  of  this  curve, 
which  is  about  the  west  exit,  by  reverse  curve  to  the  north. 
When  the  front  trucks  of  a  long  car  take  the  curve  to  the 
south  the  rear  end  of  that  car  is  thereby  swung  northward  so 
as  to  approach  closer  to  the  north  wall  of  the  building,  and  at 
one  point  where  there  is  a  buttress  projection  in  the  wall 
swings  to  within  a  few  inches  of  the  wall,  and  continues  until 
the  forward  trucks  take  the  reverse  or  northerly  curve,  when 
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the  rear  end  of  the  car  bears  away  from  the  walL  The  train 
in  question  consisted  of  a  forward  car  and  trailer.  It  usually 
started  from  inside  of  the  building  on  this  north  track,  al- 
though the  forward  car  frequently  and  on  the  occasion  in 
question  protruded  somewhat  west  of  the  west  exit  of  the 
building.  The  deceased  was  conductor  on  the  rear  car  or 
trailer  and  held  that  position  for  more  than  a  year  prior  to 
his  death,  and  had  ample  opportimity  to  thoroughly  familiar- 
ize himself  with  the  proximity  of  the  north  track  to  the  north 
wall  of  the  building,  the  curves  above  described,  and  the  man- 
ner in  which  the  rear  of  the  trailer  swung  over  toward  the 
wall  when  the  forward  trucks  thereof  took  the  south  curve. 
The  conductor  on  the  motor  or  forward  car  testified  that  in  a 
conversation  with  the  deceased  about  two  weeks  prior  to  his 
death  deceased  stated  that  he  narrowly  escaped  that  morning. 
Deceased  said : 

^^I  thought  I  heard  a  noise  behind  the  rear  end  of  the 
trailer.  I  looked  out  there,  went  around  the  side  of  the 
trailer  to  see  what  the  trouble  was,  and  just  as  quick  as  I  got 
there  I  noticed  the  car  going  toward  the  wall,  and  I  got  my 
head  in  just  in  the  nick  of  time  or  I  would  have  been  squashed 
between  the  trailer  car  and  the  walL'' 

The  witness  Buz  testified  somewhat  to  the  same  effect. 
This  evidence  supports  the  claim  of  defendant's  counsel  that 
deceased  knew  of  and  assumed  the  risk  within  the  rule  of  the 
following  cases :  Sweet  v.  Ohio  C.  Co.  78  Wis.  127,  47  N.  W. 
182;  Pavie  v.  Florence  M.  Co.  80  Wis.  350,  60  K  W. 
189 ;  Bumell  v.  West  Side  B.  Co.  87  Wis.  387,  58  K  W. 
772 ;  Erdman  v.  III.  S.  Co.  95  Wis.  6,  69  N.  W.  993 ;  Henne- 
sey  V.  C.  <6  N.  W.  B.  Co.  99  Wis.  109,  74  N.  W,  564;  Yerhes 
V.  N.  P.  B.  Co.  112  Wis.  184,  88  K  W.  33 ;  Corrigan  v.  West 
Div.  S.  Co.  133  Wis.  77,  113  N.  W.  441;  Mva-phy  v.  Herold 
Co.  137  Wis.  609,  119  N.  W.  294;  Having  v.  0.  N.  B.  Co. 
137  Wis.  367,  119  N.  W.  325.  The  plaintiff's  counsel 
makes  two  answers  to  this  contention:  (1)  That  assumption 
Vou  147—28 
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of  risk,  80  far  as  it  is  applicable  to  an  unsafe  place,  only  in- 
dndes  those  risks  which  arise  from  the  proper  and  not  those 
which  arise  from  the  negligent  operations  of  a  f ellow-servant^ 
even  where  the  fellow-servant  is  not  performing  a  duty  which 
the  law  casts  on  the  master.  Hence  that  if  deceased,  by  ac- 
tual knowledge  of  a  defect  or  ample  opportunity  to  know  of 
an  obvious  danger,  assumed  the  risk  arising  therefrom,  he 
did  not  assume  the  risk  arising  from  the  negligent  act  of  a 
fellow-servant  acting  jointly  with  the  known  unsafe  place  to 
produce  the  injury.  But  the  rule  which  absolves  the  master 
from  liability  where  the  injury  is  caused  by  the  negligent  act 
of  a  fellow-servant  of  the  injured  is  based  on  the  theory  that 
each  servant  assumes  all  risk  of  negligent  injury  by  a  com- 
petent fellow-servant.  So  the  logic  of  this  position  would 
lead  to  the  conclusion  that  where  an  employee  was  injured 
by  the  action  of  one  assumed  risk  he  could  not  recover,  but  if 
injured  by  the  concurrent  action  of  two  assumed  risks  he 
could  recover.  This  is  like  adding  two  nothings  to  make 
something.  (2)  That  the  words  "railroad  company^'  in 
ch.  254,  Laws  of  1907,  amending  sec  1816,  Stats.  (1898), 
were  intended  to  include  electric  interurban  railways,  and 
hence  that  the  defense  of  assumption  of  risk  and  that  of  the 
fellow-servant's  negligence  are  not  available  to  defendant. 
The  phrase  "railroad  company"  is  defined  in  this  act  "to  em- 
brace any  company,"  etc.,  "managing,  maintaining,  operat- 
ing or  in  possession  of  a  railroad."  In  one  sense  an  electric 
interurban  road  is  a  railroad.  The  cars  run  on  rails.  But 
we  think  it  is  not  a  railroad  within  the  meaning  of  this  act. 
The  amendatory  act  purports  to  amend  sec.  1816,  Stats. 
(1898),  and  this  section  is  found  in  the  chapter  relating  to 
the  ordinary  steam-driven  commercial  railroad  which  is  oper- 
ated by  a  corporation  organized  under  a  statute  different 
from  that  under  which  defendant  is  organized  and  which  im- 
poses different  duties  and  grants  different  powers.  Again, 
many  of  the  provisions  of  the  chapter  on  railroads  in  which 
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occurs  sec  1816  are  entirely  inapplicable  to  electric  interur- 
ban  roads.  In  various  acts  of  the  legislature,  such  as  chs.  282,. 
680,  and  582,  Laws  of  1907 ;  ch.  476,  Laws  of  1909 ;  and 
cL  866,  Laws  of  1911,  by  specially  naming  electric  inter- 
urban  railways  instead  of  attempting  to  cover  them  by  gen- 
eral laws  relating  to  railroads,  the  legislature  has  to  some 
extent  indicated  its  understanding  that  something  more  defi- 
nite than  the  general  term  "railroads"  or  "railroad  com- 
panies" was  requisite  to  identify  as  the  object  of  the  legis- 
lation these  electric  interurbans.  iN'ext,  the  history  of  the 
statute,  sec.  1816,  Stats.  (1898),  and  the  popular  use  of  the 
word  "railroad"  as  indicating  something  other  than  an  elec- 
tric interurban  railway,  and  what  we  conceive  to  be  the  gen- 
eral imderstanding  of  the  legal  profession,  and  the  expres- 
sions of  this  court  in  McKivergan  v.  Alexander  &  E.  L.  Co. 
124  Wis.  60,  102  N.  W.  332 ;  Ooidd  v.  Merrill  R.  &  L.  Co. 
139  Wis.  433,  121  N.  W.  161 ;  State  ex  rel  Vilter  Mfg.  Co. 
V.  M.,  B.  &  L.  0.  B.  Co.  116  Wis.  142,  92  N.  W.  646, 
and  other  cases,  all  tend  to  negative  this  construction.  It 
would  be  quite  a  stretch  of  construction  for  this  court  to  hold 
that  the  heavy  burdens  of  sec.  1816  were  intended  by  the  1^ 
islature  to  be  imposed  on  electric  interurban  railways  under 
the  term  "railroads,"  when  the  legislature  could  use  and  is 
accustomed  to  use  the  more  specific  description  in  legislation 
concerning  the  interurbans.  Where  a  statute  is  drastic  and 
its  burdens  heavy  it  is  not  permissible  to  bring  within  its. 
terms  by  latitudinarian  construction  those  not  named  therein. 
This  merely  recognizes  the  intention  which  ordinarily  ac- 
companies any  such  command,  and  this  principle  lies  at  the 
basis  of  what  is  called  strict  construction.  The  effect  of  as- 
sumption of  risk  by  the  employee  of  an  interurban  railway 
company  is  not  changed  by  this  statute. 

There  remains  only  the  question  whether,  upon  appeal 
from  an  order  granting  a  new  trial  on  the  ground  that  the 
findings  in  a  special  verdict  are  inconsistent,  this  court  caa 
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review  any  other  ruling,  such  as  that  denying  defendant's 
motion  for  judgment  heard  and  decided  with  and  by  the 
order  granting  a  new  triaL 

Upon  appeal  by  plaintiflf  from  an  order  denying  a  motion 
for  judgment  on  a  special  verdict  the  court  cannot,  at  the  in- 
stance of  defendant  and  to  support  the  ruling,  review  the 
evidence  to  see  if  the  verdict  is  supported.  Wheeler  v.  Pere- 
Us,  43  Wis.  332.  On  plaintiff's  appeal  from  an  order  grant- 
ing a  new  trial  and  on  his  separate  appeal  from  an  order 
denying  him  judgment  on  a  special  verdict  the  court  cannot, 
in  order  to  support  such  order,  review  another  order  holding 
that  the  complaint  stated  a  cause  of  action  and  overruling  a 
demurrer  thereimto.  Flanagan  v*  0*  &  N.  W.  J2.  Co.  45 
Wis.  98.  Upon  appeal  by  defendant  from  an  order  refusing 
to  vacate  a  judgment  against  him  he  cannot  have  a  review  of 
an  order  denying  his  application  for  a  continuance  on  simi- 
lar grounds.  Breed  v.  Ketchum,  51  Wis.  164,  7  N.  W.  560. 
Upon  appeal  from  an  order  of  the  circuit  court  appointing  a 
trustee  of  an  express  trust  in  an  action,  this  court  will  not 
consider  any  of  the  questions  involved  in  an  action  to  set 
aside  the  trust  deed.  Beigart  v.  Boss,  63  Wis.  449,  23  N. 
W.  878.  On  appeal  from  an  order  refusing  to  vacate  a  tem- 
porary injunction  this  court  cannot  review  an  order  substi- 
tuting a  new  plaintiff  in  the  same  action.  Linden  L.  Co.  v. 
Milwaukee  E.  B.  <&  L.  Co.  107  Wis.  493,  83  N.  W.  851.  Evi- 
dence offered  for  the  party  in  whose  favor  the  verdict  is  ren- 
dered, although  improperly  rejected,  cannot  be  considered 
on  appeal  from  an  order  granting  a  new  trial  on  motion  of 
the  other  party.  Jones  v.  C.  &  N.  W.  B.  Co.  49  Wis.  352, 
6  N.  W.  854.  An  appeal  from  an  order  of  reassessment  in  an 
action  to  set  aside  tax  certificates  cannot  bring  up  for  review 
the  ruling  of  the  court  below  holding  part  of  the  taxes  in- 
valid. Spear  v.  Door  Co.  65  Wis.  298,  27  N.  W.  60;  Web- 
ster-Olover  L.  &  Mfg.  Co.  v.  St.  Croix  Co.  63  Wis.  647,  24 
N.  W.  417.     "Only  matters  involved  in  the  issues  closed  by 
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the  determination  appealed  from"  are  reviewed.  Siate  ex  rel, 
Kenosha  0.  <&  E.  Co.  v.  Kenosha  E.  R.  Co.  145  Wis.  837, 
129  N.  W.  600.  The  general  rule  in  the  federal  court  of  ap- 
peals and  in  many  other  courts  of  review  is  that  an  order 
granting  a  new  trial  cannot  be  reviewed  on  writ  of  error,  be- 
cause the  granting  or  refusal  of  a  new  trial  rests  in  the  sound 
discretion  of  the  trial  court  and  because  such  an  order  is  not 
a  final  order  or  judgment.  Clement  v.  Wilson,  135  Fed. 
749,  and  cases.  But  our  statute  expressly  gives  an  appeal 
from  an  order  granting  or  refusing  a  new  trial.  Sec  3069, 
Stats.  (1898).  We  have  also  a  statute  expressly  providing 
that  upon  appeals  from  a  judgment  as  well  as  upon  a  writ  of 
error  to  a  judgment  the  supreme  court  may  review  any  inter- 
mediate order  or  determination  of  the  court  below  which  in- 
volves the  merits  and  necessarily  affects  the  judgment. 
Sec  3070,  Stats.  (1898).  Ko  such  provision  exists  with 
reference  to  appeals  from  orders. 

The  defendant  moved  upon  the  records,  files,  and  proceed- 
ings in  the  action  and  upon  the  special  verdict  for  judgment 
on  the  verdict,  also  for  judgment  upon  the  uncontradicted 
evidence  notwithstanding  the  verdict,  and  in  the  event  that 
both  of  the  foregoing  motions  were  denied,  but  not  other- 
wise, for  an  order  changing  the  answers  to  the  several  ques- 
tions of  the  special  verdict  to  conform  to  the  evidence,  and 
for  judgment  in  its  favor  on  the  special  verdict  so  changed 
and  amended,  but  did  not  move  for  a  new  trial.  The  plaint- 
iff moved  for  judgment  on  the  verdict  and  in  the  alternative 
for  a  new  trial,  but  not  on  the  ground  of  inconsistency  in  the 
answers;  but  the  order  thereon  states  that  the  motion  is 
granted  solely  upon  the  ground  that  the  answers  of  the  jury 
to  questions  9,  10,  and  11  of  the  special  verdict  are  incon- 
sistent and  that  all  other  motions  of  plaintiff  and  defendant 
above  set  forth  be  denied.  The  appeal  from  such  an  order 
authorized  by  the  statute  seems  to  carry  with  it  the  right  of 
review  of  that  part  of  such  order  which  denies  the  defend- 
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ant's  motion  for  judgment  by  granting  a  new  trial  instead. 
Cases  may  occur  in  which  this  rule  would  work  a  hardship 
on  the  party  in  whose  favor  a  new  trial  is  granted,  by  cutting 
him  off  from  supplying  on  the  new  trial  evidence  inadver- 
tently omitted.  But  this  must  be  guarded  against  by  the 
form  of  motion  made  by  the  party  moving  for  a  new  trial  or 
by  the  form  of  the  ruling  made  by  the  circuit  court,  or  will 
be  protected,  in  case  there  is  shown  a  probability  of  supply- 
ing the  omitted  evidence,  by  this  court  in  its  discretion.  In 
the  instant  case  there  is  insufficient  evidence  to  fasten  lia- 
bility upon  the  defendant.  There  is  no  offer  to  supply  other 
or  additional  testimony  on  a  new  trial,  and  there  is  no  proba- 
bility that  the  defects  found  to  exist  can  be  cured  upon  an- 
other trial.  The  answers  of  the  jury  are  inconsistent,  but 
the  inconsistency  is  occasioned  by  an  answer  which  has  no 
support  in  evidence.  Therefore  the  order  appealed  from 
must  be  reversed  and  the  cause  remanded  with  directions  to 
grant  defendant'^  motion  for  judgment. 

By  the  Court — Judgment  reversed,   and  the  cause  re- 
manded with  directions  to  enter  judgment  for  the  defendant 


Clausing,  Respondent,  vs.  Jacobs,  imp.,  Appellant. 

November  15-^Decemher  5,  1911. 

Appeal:  Review:  Findings  of  fact:  Sale  of  patent 

In  an  action  to  recover  an  unpaid  balance  of  the  purchase  price 
of  letters  patent,  findings  of  fact  by  the  trial  court  in  favor 
of  the  plaintiff  are  held  to  be  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warren  D.  Tarrant,  Circuit  Judge.     Affirmed. 

Plaintiff  brought  this  action  to  recover  a  balance  alleged  to 
be  due  on  the  purchase  price  of  certain  letters  patent.  The 
complaint  alleged  that  on  June  28,  1906,  plaintiff  was  the 
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owner  of  a  patented  invention  composed  of  a  tub  hoop  with 
steel  link  attachment,  and  that  on  that  date  he  sold  such  in- 
vention, together  with  machinery  and  materials,  to  the  de- 
fendants for  an  agreed  price  of  $5,000,  of  which  amount 
^1,000  was  paid  in  cash  and  $500  in  the  stock  of  the  Elastic 
Hoop  Company,  a  corporation,  and  that  no  further  sum  had 
been  paid. 

By  their  amended  answer  the  defendants  alleged  that  the 
said  tub  hoop  and  attachment  covered  by  the  letters  patent 
sold  to  defendants  was  a  worthless  article  and  of  different 
style  and  utility  than  that  which  plaintiff  represented  to  be 
•conveying,  of  which  fact  defendants  were  not  advised  until 
long  after  June  28,  1906,  and  that  therefore  there  was  no 
•consideration  for  the  amounts  paid  plaintiff.  It  was  further 
alleged  that  plaintiff  induced  the  sale  by  false  and  fraudu- 
lent representations  as  to  contracts  of  sale  made  by  him  of 
the  patented  device.  The  defendants  also  counterclaimed 
for  the  amount  paid  and  for  the  return  and  cancellation  of 
the  $500  capital  stock  of  the  Elastic  Hoop  Company,  in 
which  corporation  all  of  the  defendants  were  stockholders. 
On  the  trial  defendants  contended  that  the  sale  was  made  to 
the  corporation  and  not  to  the  defendants  as  individuals. 

[The  cause  was  tried  by  the  court,  a  jury  having  been 
waived  by  stipulation.  Findings  were  made  in  favor  of  the 
plaintiff,  the  substance  of  which  will  sufficiently  appear  from 
the  opinion.  From  the  judgment  entered  on  such  findings 
the  defendant  Jacobs  appeals.] 

Pavl  D.  Durant,  for  the  appellant. 

Auffiist  E.  BroAin  and  Lyman  (?•  Wheeler,  for  the  respond- 
•ent. 

Babites,  J.  The  appellant  contends  that  the  court  erred 
(1)  in  finding  that  the  defendants  agreed  to  purchase  the 
patent  right  involved  and  to  pay  therefor  the  sum  of  $5,000 
or  any  other  sum,  and  in  not  finding  that  the  purchase  was 
in  fact  made  by  the  Elastic  Hoop  Company,  a  corporation ; 
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(2)  in  finding  that  the  patented  invention  sold  and  assigned 
was  the  one  exhibited  to  the  defendants  and  to  the  officers  of 
said  corporation  and  the  one  which  plaintiff  in  fact  agreed 
to  transfer;  (3)  in  finding  that  the  defendants  did  not  rely 
on  a  false  representation  made  to  the  effect  that  plaintiff  had 
a  contract  with  Sears,  Koebuck  &  Company  for  the  sale  of 
1,000  gross  of  the  hoops  described  in  the  letters  patent  at  a 
price  of  $5  per  gross;  (4)  in  refusing  to  find  that  the  device 
covered  by  the  patent  was  "impracticable,  inutile,  and  worth- 
less;" (5)  in  refusing  to  hold  that  plaintiff  was  not  the 
owner  of  the  patent  at  the  time  the  alleged  transfer  thereof 
was  made  to  defendants;  (6)  in  refusing  to  find  that  the  ap- 
pellant, Jacobs,  never  agreed  to  pay  the  plaintiff  any  sum  or 
amount  for  such  patent  right  or  for  any  interest  therein. 
Twenty  errors  are  assigned  in  all,  but  the  foregoing  is  sub- 
stantiaUy  a  full  statement  of  the  questions  argued  in  the- 
briefs  and  at  the  bar  by  appellant's  counsel.  The  evidence  ifr 
quite  voluminous,  and  to  recapitulate  it  and  point  out  wherein 
it  was  sufficient  to  sustain  the  findings  of  the  trial  court  would 
at  best  necessitate  the  writing  of  a  very  lengthy  opinion. 
Appellant's  counsel  devote  seventy-eight  pages  of  brief  prin- 
cipaUy  to  a  discussion  of  that  evidence  and  this  is  supple- 
mented by  a  reply  brief  of  ten  pages.  An  opinion  reciting 
and  analyzing  the  testimony  would  be  of  no  value  to  the 
profession  as  a  precedent  when  vmtten,  and  the  only  useful 
purpose  it  could  serve  would  be  to  convince  counsel  that  the 
case  had  been  given  careful  and  painstaking  consideration^ 
We  conceive,  however,  that  this  is  hardly  a  sufficient  reason 
for  lumbering  our  reports  vrith  redundant  matter.  The  ma- 
terial questions  involved  are  questions  of  fact.  The  evidence 
has  been  carefully  read  and  considered.  On  most  of  the 
questions  raised  the  evidence  strongly  preponderates  in  favor 
of  the  findings  of  the  court.  As  to  the  remaining  questions^ 
there  is  ample  evidence  to  support  the  findings  made. 
By  the  Court — Judgment  affirmed. 
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ScHENDEi^,  Eespondent,  vs.  Chicago  &  ^orthwestebn 
Eailwat  Compact,  Appellant. 

November  15 — December  5,  191U 

BaiJroadt:  Injury  to  hrakeman:  OontriJnitory  negligence:  Compari- 
son of  negligence:  Special  verdict:  Form  and  sufflciency:  Chang- 
ing answers. 

1.  A  brakeman  on  a  freight  train  stalled  In  snow  drifts  who,  after 

being  sent  back  to  signal  a  following  train,  violated  a  rule  of 
the  company  by  returning  without  being  recalled  and  before  the 
other  train  arrived,  is  held,  upon  the  undisputed  evidence  in 
this  case,  to  have  been  guilty  of  negligence  contributing  to  an 
injury  sustained  by  him  when  the  engine  of  the  other  train 
ran  into  the  rear  end  of  hip  train;  and  a  finding  by  the  jury 
that  he  was  not  negligent  was  properly  changed  by  the  court. 

2.  The  jury  in  such  case  found  (1)  that  defendant  railway  com- 

pany was  negligent,  (2)  that  plaintiff  was  not  negligent,  and 
(3)  that  defendant's  negligence  was  greater  than  that  of  the 
plaintiff  and  contributed  in  a  greater  degree  to  his  injury. 
Heldj  that  no  proper  comparison  between  the  negligence  of 
defendant  and  that  of  plaintiff  was  made  by  the  jury  in  the 
exercise  of  judgment,  as  contemplated  by  sec.  1816,  Stats.  (Laws 
of  1907,  ch.  254). 
8.  Under  said  statute  the  jury  should  not  be  required  by  the  form 
of  the  special  verdict  to  pass  upon  the  questions  whether  or 
not  defendant's  negligence  was  greater  than  that  of  plaintiff 
and  contributed  in  a  greater  degree  to  the  injury,  except  when 
they  find  that  both  parties  were  negligent. 

4.  The  evidence  being  such  that  the  questions  whether  or  not  de- 

fendant's negligence  was  greater  than  that  of  plaintiff  and  con- 
tributed in  a  greater  degree  to  the  injury  could  not  be  an- 
swered as  matter  of  law,  the  court,  after  changing  the  verdict 
and  finding  plaintiff  firuilty  of  negligence,  should  have  sub- 
mitted those  questions  to  the  jury  or,  if  the  jury  had  then  been 
discharged,  should  have  granted  a  new  trial.  Sec.  2858m, 
Stats.  (Laws  of  1907,  ch.  346),  does  not  apply  to  such  a  si^ 
nation. 

5.  Special  verdicts  should  be  so  framed  that  no  matter  what  re- 

sponsive answer  is  returned  to  any  question  a  judgment  in 
favor  of  one  party  or  the  other  can  be  based  upon  the  verdict 
as  returned. 
Marshall,  J.,  dissents. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Orren  T.  Williams,  Circuit  Judge.     Reversed. 

This  action  was  brought  by  plaintiff  to  recover  damages  for 
personal  injuries  caused  by  a  rear-end  collision  on  defend- 
ant's railroad.  The  evidence  disclosed  the  following  facts: 
February  6,  1908,  freight  train  No.  282  left  Allis  station, 
Milwaukee,  where  it  was  made  up,  at  1 :50  a.  m.,  bound  for 
Chicago.  It  was  composed  of  eighteen  or  twenty  freight 
cars,  an  engine,  and  a  caboose,  and  was  in  charge  of  an  en- 
gineer, fireman,  conductor,  and  two  brakanen.  On  that 
morning  there  was  a  snow  storm,  at  times  it  rained,  a  strong 
wind  was  blowing,  the  ground  was  covered  with  sleet  and 
snoWy  and,  in  some  places  along  the  track,  there  was  an  ac- 
cumulation of  drifting  snow  heavy  enough  to  obstruct  the  pas- 
sage of  trains.  When  the  train  reached  a  point  about  two 
and  one-half  miles  south  of  what  is  knov^n  as  Kawson  station, 
at  about  3  o'clock  a.  m.,  it  was  stalled  owing  to  heavy  snow 
drifts.  The  engineer  thereupon  disconnected  the  engine 
from  the  train,  and,  accompanied  by  the  fireman  and  con- 
ductor, proceeded  onward  about  six  or  seven  miles  further 
south  to  a  place  known  as  Willow,  for  the  purpose  of  sending 
a  message  to  the  train  dispatcher.  Before  leaving  for  Wil- 
low the  conductor  instructed  the  plaintiff,  who  was  the  rear 
brakeman,  not  to  let  freight  train  No.  286,  coming  from  the 
north,  collide  with  No.  282.  Thereupon  the  plaintiff,  ac- 
cording to  his  own  testimony,  took  with  him  two  lanterns,  one 
white  and  one  red,  a  fusee,  and  three  or  four  torpedoes, 
walked  about  five  or  six  hundred  feet  north  of  the  caboose, 
lighted  the  fusee,  and  dropped  it  on  the  track  to  warn  the  ap- 
proaching train  No.  286.  He  then  continued  further  north 
to  a  point  about  three  quarters  of  a  mile  from  the  caboose  and 
waited  there  about  half  an  hour.  As  train  No.  286  did  not 
arrive,  and  as  his  lanterns  were  becoming  dim,  he  placed  a 
torpedo  on  the  right-hand  rail  of  the  track  and  returned  to 
the  caboose  to  see  what  was  the  matter  with  his  lanterns. 
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There  he  met  Hall,  the  head  hrakeman,  who  informed  him 
that  their  engine  was  uncoupled  and  that  the  engineer,  con- 
ductor, and  fireman  had  gone  to  Willow.  Whereupon  the 
plainti£F,  in  company  with  Hall,  who  carried  a  white  light, 
again  walked  north  to  warn  train  No.  286,  and  for  that  pur- 
pose took  with  him  his  lanterns,  fusees,  and  torpedoes. 
When  they  were  about  five  or  six  hundred  feet  north  of  the 
caboose  they  dropped  a  lighted  fusee,  and  then  proceeded  to 
the  point  where  plaintiff  previously  left  the  torpedo.  When 
they  reached  that  point  plaintiff  claims  his  lanterns  went  out. 
They  lighted  a  fusee,  picked  up  the  torpedo,  walked  still  fur- 
ther north,  placed  on  the  track  five  fusees  that  had  been  tele- 
scoped one  into  the  other  so  they  would  bum  about  fifty 
minutes,  lighted  them,  set  a  double  torpedo  on  the  right- 
hand  rail,  and  then  they  both  returned  to  the  caboose*  Plaint- 
iff testified  that  he  returned  for  the  purpose  of  relighting  his 
lanterns.  Hall's  testimony  was  that  there  was  nothing  the 
matter  with  plaintiff's  lanterns  at  any  time  so  far  as  he  could 
observe.  About  two  or  three  minutes  after  their  return, 
which  was  about  6  o'clock  a.  m.,  the  engine  of  freight  train 
"No.  286  came  on  from  the  north,  struck  the  rear  end  of  the 
caboose,  and  plaintiff  was  injured. 

Freight  train  No.  286  left  West  Allis  at  about  4  o'clock 
a.  m.,  or  about  two  hours  later  than  No.  282.  It  proceeded 
as  far  as  one  mile  south  of  Bawson  station,  where  it  was 
stalled  because  of  the  large  snow  drifts.  The  engineer  then 
uncoupled  the  engine  from  the  train  and  headed  south  to 
clear  the  road.  When  his  engine  struck  the  rear  end  of 
No.  282  its  speed  was  from  eight  to  ten  miles  an  hour.  The 
defendant  maintained  Hall  block  signals  fifteen  feet  above 
the  ground  along  the  east  side  of  the  track  in  question. 
When  No.  282  occupied  the  track  it  engaged  two  signals 
which  warned  the  approaching  trains  from  the  rear  of  that 
fact:  one  known  as  the  distance  or  caution  signal,  which  was 
a  warning  to  the  engineer  to  slow  up  his  engine  and  proceed 
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with  such  caution  that,  when  approaching  the  second  signal, 
which  was  called  the  home  or  danger  signal  and  was  about 
3,960  feet  from  the  caution  signal,  he  could  bring  his  engine 
to  a  complete  stop.  There  was  evidence  to  show  that  in  clear 
weather  the  caution  signal  would  be  visible  to  an  engineer 
three  quarters  of  a  mile  away,  and  the  last  point  from  where 
either  the  caution  or  danger  signal  could  be  seen  by  one  in  a 
moving  engine  was  about  132  feet  from  the  signal,  because 
from  that  point  onward  the  engine  obstructed  the  view. 
No.  282,  when  it  was  struck  by  No.  286,  was  standing  about 
six  or  eight  car  lengths  beyond  the  danger  signal.  On  the 
rear  end  of  the  caboose  of  No.  282  there  were  displayed  four 
lights,  two  red  lights  on  each  side  thereof,  one  red  light  on 
top,  and  one  white  light,  called  an  indicator,  was  placed  in 
the  cupola  in  the  window,  showing  the  number  of  the  train. 

Among  the  rules  of  the  defendant  company  for  the  opera- 
tion of  its  trains  there  was  one  which  imposed  the  duty  upon 
an  engineer  to  stop  his  engine  when  passing  a  caution  or 
danger  signal  without  seeing  it.  Another  imposed  the  duty 
upon  a  rear  brakeman,  in  case  of  stoppage  between  stations, 
to  go  back  for  a  distance  of  about  three  quarters  of  a  mile 
from  the  rear  of  the  stopping  train,  for  the  purpose  of  signal- 
ing an  approaching  train,  and  remain  at  such  point  until  the 
train  arrived  or  imtil  he  was  recalled. 

At  the  dose  of  the  evidence  the  court  submitted  to  the  jury 
the  following  special  verdict : 

'^(1)  While  employed  as  rear  brakeman,  and  in  the  ca- 
boose of  train  No.  282,  which  was  standing  on  defendant's 
main  track  south  of  Kawson  on  the  morning  of  February  5, 
1908,  was  the  plaintiff  injured  by  a  locomotive  from  train 
No.  286  being  run  into  the  rear  end  of  said  caboose  while  it 
was  being  operated  by  defendant's  engineer?  A.  (by  the 
court  by  consent  of  counsel).  Yes. 

"(2)  Was  the  defendant  company  guilty  of  negligence 
directly  contributing  to  plaintiff's  said  injury?     A.  Yes. 

'^(3)  If  you  answer  the  second  question  in  the  affirmative^ 
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was  the  plaintiff  guilty  of  any  negligence  which  directly  con- 
tributed to  his  said  injury  ?    A.  No. 

^'(4)  If  you  answer  the  last  preceding  question  in  the  af- 
firmative, then  was  the  negligence  of  the  plaintiff  when  so 
injured  ^slighter*  or  ^greater'  as  a  contributing  cause  to  his 
injury  than  any  negligence  attributable  to  the  company  at 
the  same  timet    A.  . 

"(6)  If  you  answer  the  second  question  TTes,'  then  an- 
swer tiiis  question:  Was  the  negligence  attributable  to  the 
company  greater  than  the  negligence  of  the  plaintiff! 
A.  Yes. 

"(6)  If  you  answer  the  last  preceding  question  'No,'  then 
you  need  not  answer  this  question,  otherwise  answer  this 
question:  Did  such  greater  negligence  attributable  to  the 
company  contribute  in  a  greater  degree  to  the  plaintiff's  said 
injury  than  the  negligence  of  the  plaintiff  ?    A.  Yes. 

"(7)  Was  the  plaintiff  guilty  of  any  negligence  which  con- 
tributed to  his  said  injury  ?     A.  No. 

"(8)  If  you  answer  the  second  question  Tes,'  then  an- 
swer this  question :  Was  the  negligence  of  the  defendant  com- 
pany the  proximate  cause  of  the  plaintiff's  injury  ?     A.  Yes. 

"(9)  Was  the  plaintiff  at  the  time  of  his  said  injury  en- 
gaged in  the  line  of  his  duty  as  rear  brakeman  of  said  train  I 
A.  Yes. 

"(10)  If  the  court  should  be  of  the  opinion  that  the 
plaintiff  is  entitled  to  recover  judgment  against  the  defend- 
ant, at  what  sum  do  you  assess  the  plaintiff's  compensatory 
damages!    A.  $10,000." 

The  court  on  its  own  motion  changed  the  answers  of  the 
jury  to  questions  3  and  7  of  the  special  verdict  from  No  to 
Yes.  The  usual  motions  were  made  by  the  defendant  and 
were  denied,  and  the  court  entered  judgment  on  the  special 
verdict  for  the  plaintiff,  from  which  the  defendant  appealed. 

WiUiam  (?.  Wheeler,  for  the  appellant,  cited  Dohr  v.  Wis. 
Cent.  B.  Co.  144  Wis.  545,  129  N.  W.  252,  and  Vollmer  v. 
Fairbanks,  146  Wis.  630,  132  N.  W.  542. 

* 

For  the  respondent  there  was  a  brief  by  Riibin  <£  Lehr, 
attorneys,  and  W.  B.  Bvbin,  of  counsel,  and  oral  argument  by 
W.  B.  Rubin. 
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ViNJE,  J.  The  main  evidence  relating  to  the  n^ligence 
of  the  plainti£F  and  the  defendant  is  set  out  in  the  foregoing 
statement  of  facts.  As  the  case  must  be  remanded  for  a  new 
trial,  we  purposely  forbear  to  comment  upon  it  further  than 
to  say  that  the  trial  court  properly  changed  the  answer  to 
question  3  from  No  to  Yes,  and  that  the  questions  whether 
or  not  the  defendant's  negligence  was  greater  than  that  of 
plaintiff  and  contributed  in  a  greater  degree  to  the  injury 
cannot  be  answered  as  a  matter  of  law  by  the  court.  Ques- 
tion number  7  was  superfluous.  Question  number  2  related 
to  defendant's  negligence,  and  question  number  3  to  that  of 
the  plaintiff.  Had  the  trial  court  followed  the  statute 
(sec.  1816,  Stats.:  Laws  of  1907,  ch.  254)  and  submitted 
the  question,  first,  If  your  answers  to  questions  2  and  3  are 
Yes,  then  was  the  negligence  of  the  defendant  greater  than 
the  negligence  of  the  plaintiff  ?  and,  second,  If  your  answers 
to  questions  2  and  3  are  Yes,  then  was  the  negligence  of  the 
defendant  greater  as  a  contributing  cause  to  the  injury  than 
that  of  the  plaintiff  ?  instead  of  requiring  the  jury  to  answer 
questions  4,  5,  and  6  contingent  upon  their  answering  only 
one  question  in  a  certain  way,  we  should  not  have  had  the 
unfortunate  situation  that  now  confronts  us.  Jensen  v.  Wis. 
Cent.  B.  Co.  146  Wis.  326,  128  N.  W.  982.  As  the  verdict 
was  framed,  the  jury  were  obliged  to  compare  the  negligence 
of  the  defendant  with  that  of  the  plaintiff  even  liiough  they 
found  the  latter  was  guilty  of  no  negligence  at  alL  The 
fifth  question  required  them  to  do  that,  and  they  did.  Can 
such  a  comparison  be  said  to  be  a  comparison  of  negligence 
in  any  judicial  sense?  A  comparison  of  negligence  within 
the  contemplation  of  law  implies  the  exercise  of  judgment, 
and  hence  room  for  its  exercise ;  that  is,  it  must  relate  to  con- 
ditions where  there  is  at  least  some  necessity  for  the  weighing 
of  facts  and  the  application  of  the  reasoning  faculties  of  the 
mind  to  the  subject  matter  of  comparison.  It  does  not  mean 
the  mere  supplying  of  a  fixed  mathematical  answer.     True> 
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a  comparison  of  something  with  nothing  may  technically  be 
said  to  be  a  comparison.  But  the  result  is  certain  and  ab- 
solute. It  does  not  need  the  exercise  of  judgment  or  the 
weighing  of  evidence  to  determine  it.  When  it  is  ascer- 
tained that  one  of  the  quantities  to  be  compared  is  a  plus 
quantity  and  the  other  is  zero,  mathematical  laws  irrevocably 
fix  the  result  of  the  comparison,  and  no  jury  can  vary  it. 
The  axiom  that  something  is  greater  than  nothing  needs  no 
confirmation  by  a  jury  and  is  subject  to  no  change  at  their 
hands. 

But  if  it  be  conceded  that  the  jury  did  make  a  comparison, 
it  is  evident  the  comparison  was  not  made  upon  a  right  basis. 
The  jury  made  it  upon  the  basis  that  the  plaintiff  was  free 
from  negligence.  The  court  properly  said  he  was  not,  and 
the  jury  never  made  a  comparison  upon  that  basis — ^the  only 
correct  basis  upon  which  it  could  be  made.  Nor  can  it  logic- 
ally be  argued  that  the  jury  compared  the  conduct  of  the 
plaintiff  with  that  of  the  defendant,  and  found  the  latter  to 
constitute  the  greater  negligence.  Such  an  argument  as- 
sumes that  a  comparison  was  necessary  and  possible  of  exe- 
cution in  an  impartial  manner.  We  can  indulge  in  no  pre- 
sumption that  the  jury  did  a  useless  and  meaningless  thing, 
or  that  they  did  anything  more  than  the  verdict  submitted  to 
them  and  the  instructions  of  the  court  required,  or  more  than 
existing  conditions  permitted.  Having  found  negligence  on 
the  part  of  the  company  and  no  negligence  on  the  part  of  the 
plaintiff,  it  required  no  comparison  of  conduct  or  negligence 
to  answer  the  question,  ''Was  the  negligence  attributable  to 
the  company  greater  than  the  negligence  of  the  plaintiff}" 
Their  previous  findings  rendered  such  comparison  useless, 
absurd,  and  one-sided  only.  How  could  they  have  returned 
a  negative  answer  to  the  question  without  convicting  them- 
selves of  the  absurdity  of  saying  that  nothing  was  greater 
than  something?  The  fact  that  it  was  impossible  consist- 
ently to  answer  the  question  in  the  negative  shows  conchi- 
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sivelj  that  no  comparison  such  as  the  law  contemplates  was 
made.  The  only  rational  answer  that  could  be  returned  to 
the  question,  in  view  of  the  findings  of  the  jury,  was  an 
affirmative  one.  Hence  to  say  that  a  comparison  of  either 
negligence  or  conduct  was  made,  when  the  conditions  under 
which  it  occurred  plainly  admitted  of  only  one  rational  an- 
swer, is  equivalent  to  saying  that  no  comparison  was  in  fact 
made. 

It  may  be  suggested  that  these  distinctions  are  technical 
and  that  it  is  a  refinement  upon  language  to  make  them. 
But  we  think  not.  After  the  court  had  changed  the  answer 
to  question  3  from  No  to  Yes,  the  only  controverted  questions 
touching  the  liability  of  the  defendant  were  whether  or  not 
its  negligence  was  greater  than  that  of  plaintiff  and  con- 
tributed in  a  greater  degree  to  his  injury.  The  right  to  have 
these  questions  determined  by  the  jury,  when  they  could  not 
be  answered  as  a  matter  of  law  by  the  court,  was  a  substan- 
tial right  of  which  neither  party  should  be  deprived.  Nor 
should  either  party  be  debarred  from  the  right  to  have  such 
comparison  made  under  conditions  rendering  a  finding  in  his 
favor  possible.  The  statute  expressly  recognizes  the  right 
of  the  jury  to  pass  upon  these  questions  by  providing  that  in 
all  cases  imder  it  the  question  of  negligence  and  contributory 
negligence  shall  be  for  the  jury,  though  such  provision  is 
only  declaratory  of  the  law  that  would  otherwise  govern.  In 
every  action  properly  triable  by  a  jury,  disputed  questions 
of  fact,  that  cannot  be  decided  by  the  court  as  matter  of  law 
upon  the  evidence  as  it  stands,  must  be  found  by  the  jury 
unless  there  is  a  waiver  of  the  right  to  have  them  so  found. 
The  court,  therefore,  after  finding  the  plaintiff  guilty  of 
contributory  negligence,  should  have  submitted  to  the  jury 
the  questions  of  comparative  negligence  and  comparative  con- 
tributing cause,  if  the  jury  had  not  then  been  discharged. 
If  it  had,  a  new  trial  should  have  been  granted. 

Sec  2858m^  Stats.  (Laws  of  1907,  ch.  346),  does  not 
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apply  to  the  situation  before  us.  The  verdict  as  submitted 
by  the  court  called  for  a  comparison  of  negligence  and  con- 
tributing cause,  and  if  the  jury  had  found  plaintiff  negligent 
a  valid  comparison  would  have  been  made.  No  contro- 
verted matter  of  fact  was  omitted  from  the  verdict.  As  sub- 
mitted, neither  party  could  be  held  to  have  waived  a  finding 
by  the  jury  on  the  questions  of  comparative  negligence  and 
contributing  cause.  The  defect  in  the  verdict  became  ap- 
parent when  the  jury,  contrary  to  the  undisputed  evidence, 
absolved  plaintiff  from  negligence,  and  yet  were  required  by 
question  6  to  compare  plaintiff's  negligence  with  that  of  the 
defendant.  Special  verdicts  should  be  so  drawn  that,  no  mat- 
ter what  responsive  answer  is  returned  to  any  question,  a 
judgment  in  favor  of  one  party  or  the  other  can  be  based  upon 
the  verdict  as  returned. 

Three  additional  errors  relating  to  instructions  and  the 
refusal  to  submit  certain  questions  are  assigned  by  the  de- 
fendant. They  are  not  well  taken,  and  are  of  such  minor 
importance  that  we  do  not  deem  it  necessary  to  discuss  them. 

By  the  Cowrt. — Judgment  reversed,  and  cause  remanded 
for  a  new  triaL 

The  following  opinion  was  filed  December  18, 1911 : 

MakshatiL,  J.  {dissenting).  I  regret  that  I  am  com- 
pelled to  dissent  from  the  conclusion  reached  in  this  case. 
Doubtless  in  one  period  of  our  judicial  history, — an  inter- 
mediate one,  I  think,  between  the  original  establishment  and 
vindication  of  the  Code  designed  to  create  a  new,  more  eco- 
nomical, speedy,  and  certain  attainment  of  justice  than  for- 
merly ;  one  that  should  deal  with  substantial  only,  giving  no 
heed  to  technicalities,  and  the  revival  thereof  which  Has  been 
so  significant, — ^the  refinement  of  logic  by  which  fatal  error 
has  been  found!  in  the  record,  would  have  the  cast  of  un- 
doubted legitimacy.  But  tested  by  the  policy  so  often  de- 
VoL.147  — 29 
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clared  and  so  often  vindicated^  which  was  intended  to  be- 
firmly  entrenched  in  our  system  by  sec  2829,  Stats.  (1898)^ 
and  which  the  legislature  in  recent  years  helpfully  assisted 
the  court  from  a  supposed  irregular  observance  thereof,  it 
seems  there  is  danger  of  the  present  case  being  r^arded  as  a 
lapse  from  the  high  standard  of  revived  appreciation  of  the 
necessity  for  and  real  beneficence  of  adhering  strictly  to  the 
policy  that  only  errors  shall  be  regarded  efficient  which  are 
so  significant  as,  within  reasonable  probability,  to  have  preju- 
diced the  losing  party,  in  that  had  they  not  occurred  a  more- 
favorable  result  to  him,  within  such  probability,  would  have- 
been  reached. 

I  must,  in  passing,  personally  acquit  my  associates  from 
any  purpose  of  a  reactionary  nature.  They  regard  the  error, 
80  called,  which  dominated  the  result,  as  substantial;  not  so- 
much,  as  I  understand  it,  because  had  it  not  occurred,  the 
result  would,  within  reasonable  probabilities,  have  been  dif- 
ferent, but  because  the  written  law  requires  the  jury,  in  such 
a  case,  to  directly  and  specifically  pass  upon  the  question  of 
comparative  negligence, — ^that,  therefore,  such  must  be  done 
where  there  is  room  in  the  evidence  for  confiicting  reasonable- 
inferences  in  respect  to  the  matter. 

Now  I  think  my  brethren  have  given  altogether  too  much 
force  to  the  legislative  enactment,  in  terms  requiring  the  ques- 
tion of  comparative  negligence  to  be  submitted  to  the  jury. 
The  conclusion  was  early  easily  reached  that  the  l^slature 
did  not  intend  that  should  be  submitted  where  the  evidence 
and  reasonable  inferences  from  conceded  or  found  facts  are 
so  clearly  one  way  as  to  leave  no  reasonably  disputed  question 
for  the  jury  to  deal  with.  Kiley  v.  C,  M.  <fe  St.  P.  R.  Co. 
138  Wis.  215,  119  N.  W.  809,  120  N.  W.  756;  Zeratsky  v. 
C,  M.  &  St.  P.  R.  Co.  141  Wis.  423,  123  N.  W.  904.  That 
was  stepping  aside  from  the  literal  meaning  of  words,  but 
such  meaning  would  have  required  the  legislative  effort  on 
the  subject  to  be  condemned  as  an  unconstitutional  invasion^ 
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of  judicial  authority.  By  the  same  helpful  judicial  method 
we  should  reject  any  meaning  which  is  contrary  to  the  whole 
scheme  voiced  so  significantly  in  sec.  2829  and  emphasized 
by  the  legislature,  even  since  the  passage  of  the  comparative 
negligence  law  and  regarded  now  as  a  crowning  merit  of  the 
Code. 

The  legislature  did  not  mean,  absolutely,  that  the  question 
of  comparative  fault  should  be  answered  by  the  jury*  It 
meant  that  it  should  be  answered,  if  necessary,  in  harmony 
with  the  whole  scheme  of  the  Code.  The  statute  is  largely 
one  of  practice  which,  notwithstanding  the  mandatory  form, 
is  only  so  as  regards  those  matters  which  are  within  the  jury's 
province  and  as  to  substantials.  Otherwise  it  is  a  mere  prac- 
tice provision  which,  at  the  best,  is  more  advisory  than  manda- 
tory and,  in  any  event,  is  largely  within  the  control  of  courts 
as  indicated  by  the  analysis  of  the  law  in  Jensen  v.  Wis,  Cent. 
B.  Co.  146  Wis.  826,  128  N.  W.  982.  The  court  is  never 
bound  absolutely  by  any  practice  act,  though,  of  course,  with 
that  respect  which  is  due  to  legislative  wisdom  it  conforms  to 
its  notions  even  in  that  field,  unless  manifestly  unreasonable. 

Now  in  harmony  with  what  was  said  for  the  court  in  Jen- 
sen V.  Wis.  Cent.  R.  Co.,  supra,  the  comparative  negligence 
law  should  be  administered  in  its  spirit,  rather  than  in  its 
letter,  otherwise  what  was  intended  to  be  a  beneficial  change 
in  our  system  might  prove  to  be  the  very  reverse.  The  law 
should  be  regarded  as  requiring  certain  subject  matters  of 
fact  to  be  submitted  to  a  jury  for  determination,  where  there 
are  conflicts  of  such  significance  as  to  require  it  according  to 
established  practice;  errors  in  that  regard  which  are  inconse- 
quential to  be  disregarded.  One  of  such  subjects  is  the  al- 
leged wrongful  conduct  of  the  plainti£F  and  its  proximate 
relation  to  the  injury ;  another  the  alleged  contributory  fault 
of  the  plaintiff,  if  any;  a  third,  in  case  of  there  being  any 
such  fault,  its  proximate  relation  to  the  injury ;  and  a  fourth^ 
in  case  of  there  being  mutual  proximate  fault,  whether  that 
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of  the  defendant  was  the  greater.  Here  all  of  such  subjects 
were  submitted.  The  jury,  in  effect,  found  that  the  fault 
of  the  defendant  proximately  causing  the  injury  was  the  sole 
proximate  cause  thereof,  and,  necessarily,  greater  than  any 
fiuch  fault  on  the  part  of  plaintiff,  because  there  was  no  such 
fault. 

I  must  be  excused  for  saying  that  I  am  unable  to  appre- 
<;iate  the  refinement  of  logic  by  which  it  is  said  the  jury  made 
no  comparison  of  conducts  merely  because  they  did  not  form- 
ally answer  the  set  phrasing  submitted  to  them  on  the  sub- 
ject. True,  in  the  technical  sense,  they  did  not  compare  the 
proximate  fault  of  the  one  with  such  fault  of  the  other ;  but  I 
respectfully  protest  that  the  record  should  not  be  tested  in 
a  technical  way.  When  the  jury  found  that  the  defendant 
was  guilty  of  such  significant  proximate  fault  as  to  rise  to 
the  dignity  of  fatal  failure  to  exercise  ordinary  care,  and 
that  the  plaintiff  was  not  guilty  of  any  such  significant  fault, 
they,  necessarily,  to  all  intents  and  purposes,  compared  the 
oonduct  of  the  two,  each  with  the  other. 

But,  conceding  for  the  case,  that  the  jury  erred  on  the  evi- 
dence in  not  finding  that  plaintiff  was  guilty  of  some  proxi- 
mate fault,  I  feel  satisfied  the  proof  in  that  regard  is  not  so 
persuasive  but  that,  had  the  finding  of  no  such  fault  been 
approved  by  the  trial  court,  this  court,  under  the  judicial 
policy  to  sustain  a  jury's  finding  thus  approved,  would  not 
disturb  it  as  manifestly  wrong;  while,  had  the  jury  acquitted 
defendant  of  such  fault  and  it  had  been  so  approved,  it  would 
be  most  emphatically  disapproved  here.  In  other  words,  the 
evidence  of  proximate  fault  on  the  part  of  defendant  was  so 
significant  that  the  trial  court  would  probably  not  have  gone 
far  astray,  if  at  all,  had  it  taken  the  question  from  the  jury. 

The  foregoing  leads  to  several  conclusions  each  of  which 
would  require  an  affirmance  here.  First.  The  error  of  the 
jury,  if  error  there  were,  in  not  convicting  plaintiff  of  some 
contributory  fault,  and  following  that  by  making  a  compari- 
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fion  between  sndi  fault  and  that  of  the  defendant,  is  incon- 
sequential, since,  had  it  not  occurred,  the  same  result,  in  all 
reasonable  probability,  would  have  occurred.  Second.  From 
the  fact  that  the  trial  court  changed  the  answer  of  the  jury 
and  yet  rendered  judgment  for  plaintiff;  leaving  the  subject 
of  contributory  fault  not  specifically  passed  upon  by  the  jury, 
it  is  manifest  the  judicial  thought  was  that,  strictly  speaking, 
plaintiff,  as  matter  of  law,  was  guilty  of  some  slight  contribu- 
tory fault,  but  the  judgment  of  the  jury,  that  if  such  were  the 
case  such  fault  did  not  rank  with  that  of  defendant,  should 
not  be  disturbed.  Third,  The  fact  that  the  judgment  was 
rendered  as  it  was — ^if  we  can  avoid  saying  the  trial  court 
studiously  avoided  disturbing  what  he  considered  as  a  sub- 
stantial finding  that  the  proximate  fault  of  the  defendant  was 
greater  than  any  such  on  the  part  of  plaintiff, — emphatically 
informs  us  that  the  judge  found,  as  matter  of  law,  inde- 
pendently of  the  jury,  that  the  proximate  fault  of  defendant 
was  greater  than  any  such  of  plaintiff,  which  finding  should 
not  be  set  aside  unless  manifestly  wrong.  This  last  domi- 
nating and  invaluable  principle  in  our  jurisprudence  seems 
for  the  time  to  have  been  overlooked. 

Lastly  and  independently  of  any  finding  or  determination 
by  the  trial  court,  it  seems  that,  as  matter  of  law,  the  proxi- 
mate fault  of  appellant,  if  there  were  mutual  faults,  was  the 
greater. 

The  foregoing  leaves  still  another  matter,  by  no  means  free 
from  difficulty,  which  I  will  suggest  without  discussing. 

It  is  very  doubtful  whether  the  jury  were  not  justified, 
from  a  view  of  the  evidence  they  had  a  right  to  take,  in  ac- 
quitting respondent  altogether,  and  the  trial  court  erred  in 
changing  the  finding  in  that  respect. 

Let  it  be  considered  that,  technically,  plaintiff  should  have 
remained  out  on  the  track.  In  view  of  the  condition  of  the 
weather  and  his  lantern,  it  would  not  within  reasonable  prob- 
abilities have  done  any  good.     Considering  such  matter  and 


464         SUPEEME  COUET  OF  WISCONSIN.     [Deo. 

Silvennan  v.  Kaakaana  6.,  E.  L.  db  P.  Co.  147  Wis.  454. 

the  fact  that  he  placed  ample  signals  to  attract  the  attention 
of  the  engineer,  if  the  latter  paid  any  attention  to  his  duty, 
it  seems  the  jury  might  well  have  come  to  the  conclusion  that 
a  return  to  the  caboose  to  put  his  lantern  into  commission  as 
speedily  as  possible,  was  rather  commendable  than  reprehen- 
sible, notwithstanding  the  rules  of  the  company  which  pro- 
vided for  staying  out  on  the  track  but  made  no  provision  for 
the  particular  emergency.  True,  if  he  had  remained  out  he 
would  not  have  been  in  the  caboose  and  so  would  not  have 
been  injured  there,  or  at  all,  had  he  been  fortunate  enough  to 
keep  clear  of  the  train  which  was  being  run  regardless  of  the 
station  signal,  in  effect  commanding  a  stop,  regardless  of 
whether  weather  conditions  were  such  as  to  enable  the  engi- 
neer to  see  it  if  he  went  flying  by ;  and  regardless  of  the  double 
signal  which  had  been  set  on  the  track  according  to  the  rules 
to  attract  his  attention ;  but  that  would  not  relieve  appellant 
from  liability.  It  would 'take  considerable  space  to  analyze 
the  evidence  and  show  that  it  justifies  all  the  suggestions  here 
made,  but  I  forego  the  labor,  contenting  myself  with  saying 
that  in  my  judgment  all  such  suggestions  are  fully  war- 
ranted. 


SiLVEBMAK,  Bespondent,  vs.  Eaukauna  Gas,  Electrio 
Light  &  Powsb  Company,  Appellant. 

Noveml>er  15— December  5,  1911. 

Corporaticms:  Authority  of  agent  to  procure  itiMuranee:  Acceptance 
of  policy:  Cancellation:  Broker* a  right  to  recover  amount  paid 
a$  earned  premium. 

Where  the  manager  of  a  corporation  had  authority  to  obtain  In- 
surance for  It,  subject,  at  most,  to  the  right  of  the  corporation 
to  elect  not  to  keep  the  policies  If  the  president  passed  un- 
favorably upon  them,  that  reservation  did  not  give  the  corpora- 
tion a  right  to  keep  a  policy  and  enjoy  the  insurance  under  it 
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for  a  considerable  period  and  then  return  It  as  never  liaving 
been  accepted  for  any  purpose;  and  upon  a  policy  being  re- 
turned for  cancellation  under  such  circumstances,  a  broker 
who  had  procured  it  at  the  request  of  the  manager  was  en- 
titled to  recover  from  the  corporation  the  amount  which  he 
was  obliged  to  pay  as  earned  premium  on  the  policy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obsen  T*  Wiixiams^  Circuit  Judge*    Affirmed. 

Action  to  recover  on  contract. 

The  claim  of  the  plaintiff  was  that,  at  defendant's  request, 
he  obtained  for  it  $5,000  personal  injury  liability  insurance, 
and  delivered  the  policy,  which,  after  keeping  some  time,  it 
returned  for  cancellation;  that  the  cancellation  was  effected 
accordingly ;  plaintiff  paying  the  casualty  company  as  earned 
premium  $150,  whereby  defendant  became  indebted  to  him 
in  such  sum,  which  it  refused  to  pay. 

The  claim  of  the  defendant  was  that,  having  casualty  in- 
surance in  the  Casualty  Company  of  America  which  was 
about  to  expire,  and  supposing  the  plaintiff  to  be  the  com- 
pany's agent,  it  notified  him  to  renew  the  policy;  that  with- 
out authority  he  placed  the  insurance  in  another  company, 
•obtaining  a  policy  accordingly,  which  it  refused  to  accept 

The  evidence  tended  to  show  this:  Plaintiff,  as  an  insur- 
ance broker,  had  for  some  three  years  before  the  time  in  ques- 
tion obtained  defendant's  insurance  in  the  Casualty  Com- 
pany of  America.  Some  little  time  before  the  policy  was  to 
expire  Mr.  Trottman,  the  general  manager  of  defendant,  re- 
quested plaintiff  to  secure  a  renewaL  Mr.  Seifert  had  a 
business  connection  with  defendant  as  accountant.  Trott- 
man had  been  accustomed  to  negotiate  for  insurance  for  de- 
fendant. He,  as  its  manager,  authorized  plaintiff  to  renew 
the  insurance  existing  in  the  Casualty  Company  of  America. 
That  was  done  subject  to  the  insurance  company's  approval. 
It  refused  to  carry  the  risk  at  the  old  rate,  whereupon,  plaint- 
iff acquainted  Trottman  thereof  and  advised  him  that  as 
good  insurance  and  favorable  terms  could  be  obtained  by 
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placing  the  risk  in  some  other  company.  Trottman  there* 
upon  said  that  such  course  would  be  satisfactory.  Follow- 
ing that^  plaintiff  placed  the  risk  in  the  American  Fidelity 
Company,  obtaining  two  policies.  They  were  submitted  to 
Trottman  and  met  with  his  approval,  except  as  to  one  matter, 
which  was  corrected.  The  policies  were  then  delivered  to 
Mr.  Seifert,  who  accepted  them  so  far  as  he  had  authority  to 
do  so.  After  keeping  the  policies  some  time  he  sent  them 
to  Mr.  Pereles,  president  of  defendant,  who  promptly  re* 
jected  them,  sending  them  to  plaintiff  with  notice  to  have 
them  canceled.  Plaintiff  was  told  that  Mr.  Pereles  would 
finally  have  to  accept  the  policies ;  that  they  were,  however^ 
satisfactory  to  Mr.  Trottman  and  Mr.  Seifert  who  were  au- 
thorized to  negotiate  for  insurance.  When  the  policies  were 
delivered  to  Seifert  he  assured  plaintiff  the  pay  would  be 
sent  on  in  a  few  days.  Nothing  was  said  about  Mr.  Pereles 
having  to  pass  on  the  policies  till  after  they  had  been  pro- 
cured by  Mr.  Trottman's  orders-  He  or  Seifert  kept  the- 
policies  for  some  time.  They  were  finally  returned  to  plaint- 
iff for  cancellation  and  were,  in  due  course,  canceled,  plaint- 
iff paying  about  November  25,  1908,  for  the  time  the  insur- 
ance was  in  force  at  the  rates  charged  by  the  company  in  each 
cases,  $150. 

The  case  was  submitted  to  the  jury  to  say  whether  plaint^ 
iff  obtained  the  policies  upon  the  order  of  defendant  throu^ 
its  duly  authorized  agent,  and  in  case  of  a  finding  in  the  af* 
fijonative  to  render  a  verdict  for  plaintiff  for  the  amount 
claimed,  otherwise  to  render  a  verdict  for  defendant.  Plaint- 
iff prevailed  and  judgment  was  rendered  accordingly. 

For  the  appellant  there  were  briefs  by  Naih.  Pereles  ^ 
Sons,  and  oral  argument  by  Charles  N.  C<mwright. 

Charles  E.  Uammersley,  for  the  respondent 

MABSHAiit,  J.  It  is  considered  that  the  court  would  not 
be  justified  in  discussing  the  matters  submitted,  in  view  of 
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the  record.  It  was  a  very  eimple  case.  The  court  rightlj 
ruled  that,  if  respondent  dealt  with  an  authorized  agent  of 
appellant  in  obtaining  the  insurance,  it  was  liable  to  him  for, 
the  expense  he  incurred  in  respect  to  the  matter  up  to  the 
time  the  policies  were  canceled  by  its  order.  That  certainly 
was  the  only  jury  question  in  the  case,  if  there  were  any. 
The  appellant  had  the  benefit  of  the  insurance  for  quite  a 
period  of  time.  It  was  required  to  pay  only  the  cost  to  re- 
spondent of  such  benefit. 

As  we  read  the  record,  there  is  no  room  for  fair  contro- 
Tersy  but  that  Trottman  had  authority  to  place  the  insurance, 
subject,  at  the  best  for  appellant,  to  the  right  to  elect  not  to 
keep  the  policies,  upon  the  president  of  the  company  passing 
unfavorably  upon  the  matter.  That  reservation  did  not  give 
appellant  the  right  to  keep  the  policies  and  enjoy  the  insur- 
ance for  a  considerable  period  of  time  and  then  return  them 
as  never  having  Idcu  accepted  for  any  purpose.  The  most 
appellant  could  well  claim,  imder  the  circumstances,  was  the 
right  to  have  the  policies  canceled  as  to  any  liability  for  in- 
surance under  them  after  the  notification  to  cancel.  That 
right  was  conceded  by  respondent  and  recognized  by  the  judg- 
ment appealed  from.  We  are  unable  to  see  any  reason  why 
it  should  be  disturbed.  The  trial  court  seems  to  have  taken 
as  favorable  a  view  of  the  case  as  could  reasonably  have  been 
done  in  holding  that  it  was  involved  in  sufficient  uncertainty 
to  require  jury  interference  to  arrive  at  the  right  of  the  mat- 
ter. 

By  the  Cowrt. — Judgment  affirmed. 
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City  of  Mh^waukes,  Appellant,  vs.  Milwaukbb  Electbio 
Railway  &  Light  Company,  Respondeat 

November  15— December  6,  191U 

Street  railwaye:  lAcenee  feee:  Munidpdl  corparatione:  BpeeiaJ  char- 
ten:  Ordinancee:  Repeal  and  re-enactment  of  etatutee. 

1.  The  uniform  license  fee  Imposed  upon  all  street  railway  compa- 

nies by  ch.  363,  Laws  of  1895»  as  amended  by  ch.  223,  Laws  of 
1897  (subd.  14,  sec  1038,  Stats.  1898),  Is  a  substitute  for  all 
other  license  fees  theretofore  imposed  upon  such  companies  for 
the  purposes  of  revenue;  and  that  act  abrogated  all  rights  of 
cities,  under  sec.  1862,  R.  S.  1878,  or  under  special  charters,  to 
impose  license  fees  upon  such  companies,  other  than  fees  under 
the  police  power  for  the  regulation  and  supervision  of  the 
business. 

2.  An  annual  license  fee  of  $15  per  car  Imposed  upon  street  rall- 

waj  companies  by  ordinance  of  the  city  of  Milwaukee  was  an 
impost  for  purposes  of  revenue  and  not  merely  to  cover  the 
expense  incident  to  the  regulation  and  supervision  of  the  street 
railway  business. 
S.  The  re^nactment  of  sec.  1862,  R.  S.  1878,  In  the  Revision  of  1898 
in  no  way  abrogated  the  force  and  effect  of  the  provisions  of 
ch.  223,  Laws  of  1897,  which  are  incorporated  and  enacted  In 
the  Revision  of  1898  as  subd.  14  of  sec.  1038. 

Appsal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  Tubnes,  Circuit  Judge.    Aflirmed. 

The  complaint  in  this  action  alleges  the  incorporation  of 
the  city  of  MiltwmJcee  and  the  incorporation  of  the  defend- 
anty  and  alleges  that  the  defendant  is  the  successor  anijL  as- 
signee of  various  street  railway  companies  which  had  oper- 
ated street  railways  upon  the  streets  of  the  city.  The  dates 
of  the  existence  of  these  different  predecessors  of  the  defend- 
ant are  alleged,  and  the  granting  of  franchises  to  them,  the 
streets  upon  which  they  were  to  operate,  the  provisions  of 
the  ordinances  granting  the  franchises  which  provide  for  the 
license  of  the  cars  and  the  payment  of  a  license  f ee,  the  ordi- 
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nances  of  the  citj  prohibiting  the  operation  of  such  cars  with- 
out a  license  having  first  been  obtained,  the  amount  of  the 
fee,  and  the  fact  that  these  ordinances  were  in  full  force  and 
effect  on  May  1, 1910,  are  also  alleged. 

A  cause  of  action  for  each  of  the  fifteen  years  from  May  1, 
1895,  to  May  1,  1910,  is  alleged.  The  first  five  causes  of 
action  allege  the  number  of  cars  operated  during  each  of  these 
years  by  the  predecessor  of  the  defendant  without  a  license 
therefor  having  first  been  obtained,  the  amount  of  the  fee, 
and  the  obligation  of  the  defendant  for  the  amount  of  the 
fee  by  reason  of  being  the  assignee  of  the  company  operating 
the  cars  during  the  year.  The  last  ten  causes  of  action  each 
alleged  for  one  year  the  operation  of  a  specific  numbed  of 
cars  by  the  defendant  without  a  license  having  first  been  ob- 
tained, the  amount  of  the  fee,  the  obligation  of  the  defend- 
ant for  the  amount  of  the  fee,  and  the  refusal  to  pay.  The 
complaint  also  sets  out  a  resolution  of  the  conmion  council 
of  the  city  authorizing  the  institution  of  the  action. 

The  defendant  demurred  to  each  of  the  causes  of  action; 
as  to  the  first  fourteen  on  the  ground  that  each  cause  alleged 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  and 
also  that  the  various  causes  of  action  had  not  been  commenced 
within  the  time  limited  by  law;  as  to  the  fifteenth  alleged 
cause  of  action  the  demurrer  is  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrers  to  the  first  five  causes 
of  action  on  the  ground  that  the  statutes  of  limitation  had 
run  against  them,  and  also  on  the  ground  that  they  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrers to  the  other  ten  causes  of  action  alleged  were  sus- 
tained upon  the  ground  that  the  ordinances  relied  upon  in 
the  complaint  to  charge  the  defendant  had  been  repealed  by 
ch.  363,  Laws  of  1895,  as  amended  by  ch.  223,  Laws  of  1897. 

This  is  an  appeal  from  the  order  sustaining  the  demurrers. 

For  the  appellant  there  was  a  brief  by  Daniel  W.  Haan^ 
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city  attorney,  and  Clifton  Williams,  special  assistant^  and 
oral  argument  by  Mr.  Williams. 

For  the  respondent  there  were  briefs  by  Miller,  Mack  dk 
Fairchild,  and  oral  argument  by  Oeo,  P.  Miller  and  A*  W* 
Fairchild, 

SiBBECKEBy  J.  The  complaint  alleges  that  between  the 
1st  day  of  May,  1895,  and  the  1st  day  of  May,  1896,  the  de- 
fendant and  its  predecessors  in  ri^t  as  city  street  railway 
companies  in  and  for  the  city  of  Milwaukee  operated  on 
various  streets  of  the  city  500  street  railway  cars  without 
having  paid  the  city  treasurer  or  any  of  the  plaintiffs  o£Br 
oers  a  license  fee  of  $15  per  car  as  required  by  an  ordinance 
of  the  city  enacted  under  a  power  conferred  upon  the  city  by 
legislative  authority.  A  like  cause  of  action  is  alleged 
against  the  defendant  and  in  favor  of  the  city  for  each  of  the 
succeeding  annual  license  fees  for  cars  so  used  and  operated 
in  the  conduct  of  the  street  railway  business  within  the  city, 
and  it  is  alleged  that  there  is  now  due  the  city  the  sum  of 
$187,500  as  such  license  fees.  The  trial  court  held  that  the 
provisions  of  ch.  363,  Laws  of  1895,  embodied  a  revision  of 
the  legislation  on  the  subject  of  taxes,  assessments,  and  li- 
censes upon  street  railway  corporations  by  the  state  and  by 
the  municipalities  under  the  authority  of  the  state.  In  the 
view  we  entertain  of  the  issues  presented  by  the  demurrers 
of  the  defendant  to  the  causes  of  action  alleged  in  the  com- 
plaint it  is  unnecessary  to  consider  any  questions  except  those 
arising  by  reason  of  the  enactment  of  ch.  363,  Laws  of  1895, 
as  amended  by  ch.  223,  Laws  of  1897.  The  question  is :  Did 
this  act  abrogate  the  right  of  cities  to  collect  license  fees 
under  the  authority  conferred  by  sec.  1862,  K.  S.  1878,  which 
provides  that  such  roads  shall  be  subject  to  ''the  payment  of 
such  license  fees  as  the  proper  municipal  authorities  may  by 
ordinance  from  time  to  time  prescribe?"  The  purpose  of 
ch.  363,  Laws  of  1895,  is,  as  declared  by  its  title,  in  effect  a 
regulation  of  "the  payment  of  licenses  by  street  railway  oom- 
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panies  within  this  state.''  Its  first  section  declares  that 
every  person,  company,  or  corporation  within  the  state,  "en- 
gaged in  the  operation,  management  and  maintenance  of  a 
street  railway,  .  .  .  shall  pay  ...  an  annual  license  fee." 
This  fee  is  to  be  paid  to  the  city  treasurer  and  is  based  upon 
the  gross  receipts,  and  is  to  be  paid  in  the  amount  and  in  the 
manner  prescribed.  The  statute  provides  (sec.  6)  that  "such 
license  fee  .  •  •  shall  be  in  lieu  of  all  other  taxes,  assess- 
ments and  licenses"  and  that  the  property  and  franchises 
shall  be  exempt  from  assessment  and  taxation.  The  act  is 
clearly  a  regulation  of  the  payment  of  licenses  by  street  rail- 
way companies  and  evinces  a  legislative  purpose  to  prescribe 
in  its  provisions  what  licenses  street  railway  companies  shall 
pay  and  what  portions  of  the  license  moneys  shall  belong  to 
the  cities,  to  the  counties,  and  to  the  state.  The  burden  so 
imposed  was  manifestly  an  expression  of  the  legislative  in- 
tent as  regards  the  proper  burden  to  be  paid  as  a  revenue  to 
cities,  counties,  and  the  state  by  those  engaged  in  the  street 
railway  business. 

It  is  however  contended  that  the  license  fees  sought  to  be 
collected  in  this  action  are  not  a  burden  imposed  for  the  pur- 
pose of  providing  a  revenue  for  the  city,  but  are  an  exaction 
imposed  as  a  condition  to  the  right  of  the  railway  company  to 
use  the  streets  and  are  an  exaction  for  regulating  and  super- 
vising this  business.  In  view  of  this  contention  it  is  im- 
portant to  ascertain  whether  or  not  the  license  fee  here  sought 
to  be  imposed  and  collected  under  legislative  regulation  is  one 
for  the  purpose  of  revenue  to  defray  the  expenses  of  the  city 
government.  Under  the  principle  of  the  recent  decisions  in 
the  cases  of  Wis.  Tel.  Co.  v.  Milwaukee,  126  Wis.  1,  104  N. 
W.  1009,  and  Merrill  R.  &  L.  Co.  v.  Merrill,  119  Wis.  249, 
96  N.  W.  686,  it  is  clear  that  the  impost  under  ch.  363,  Laws 
of  1895,  is  for  revenue.     As  declared  in  the  latter  case: 

"The  purpose  of  this  whole  scheme  was  to  measure  the  con-:^ 
tribution  of  street  railways  to  the  public  revenues  by  the  earn- 
ing capacity  of  their  plants  as  entireties,  recognizing  that  such 
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plants  include  many  elements  which  are  peculiarly  intangible 
and  difficult  of  valuation  by  ordinary  methods.  ...  It  seems 
to  us  entirely  probable  that  the  legislature  intended  in  a  gen- 
eral way  to  exempt  from  assessment  and  taxation  those  thingB 
which,  in  association  with  each  other,  help  to  produce  the 
gross  revenue  on  which  the  license  fee  is  to  be  measured.'^ 
Page  265. 

We  find  no  sufficient  grounds  for  departing  from  this  con- 
clusion in  these  cases,  and  in  the  light  of  them  consider  the 
license  fee  imposed  by  ch.  363,  Laws  of  1895,  as  a  substitute 
for  all  other  license  fees  theretofore  imposed  upon  street  rail- 
way companies  for  the  purposes  of  revenue.  This  intent  is 
emphasized  by  the  amendment  to  this  chapter  by  ch.  223, 
Laws  of  1897,  as  follows:  ^^Such  license  fee  shall  be  based 
upon  the  gross  receipts  .  •  .  derived  from  any  and  all  sources, 
and  shall  be  in  lieu  of  all  taxes  and  other  license  fee,"  and  the 
property  used  in  such  business  ^'shall  be  exempt  from  all  tax- 
ation, and  other  license  fees."  It  follows  from  this  that  laws 
in  conflict  with  this  enactment  were  repealed  and  that  this  act 
abrogated  all  rights  of  cities  to  impose  any  license  fee  under 
the  law  theretofore  existing  as  embraced  in  sec  1862, 
B.  S.  1878,  or  under  any  power  conferred  upon  cities  by  spe- 
.cial  charter  provisions  giving  them  authority  to  impose  such 
license  fees  for  providing  a  revenue  for  city  purposes  other 
than  any  fee  exacted  under  the  police  power  for  the  regulation 
and  supervision  of  the  business.  It  is  apparent  on  the  face  of 
the  ordinance  and  from  the  amount  of  the  fee  imposed  that  it 
is  an  imposition  for  the  purpose  of  revenue,  and  hence  it  can- 
not be  treated  as  an  exaction  for  the  purpose  of  covering  the 
expense  incident  to  the  supervision  and  regulation  of  the  street 
railway  business.  Wis.  Tel.  Co.  v.  Milwavkee,  126  Wis.  1, 
104  N.  W.  1009.  The  contention  that  the  license  fee  here 
sought  to  be  collected  is  not  an  imposition  for  revenue  cannot 
be  entertained.  As  stated  in  Wis.  Tel  Co.  v.  Milwavkee,. 
supra  (p.  13) : 

"Even  if  the  city  had  the  right  to  impose  reasonable  charges 
for  inspection  and  supervision,  it  should  not  be  permitted 
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under  the  guise  of  such  power  to  collect  large  amounts  of  reve- 
nue for  the  benefit  of  the  city  regardless  of  the  amount  neoea- 
sary  for  such  inspection  and  supervision.'' 

It  is  claimed  that  these  l^slative  acts  did  not  effect  an 
abrogation  of  the  provisions  of  the  charter  of  the  city  of  Mil- 
waukee  conferring  on  the  city  the  right  '^to  tax,  license  and 
regulate  road  vehicles  of  any  and  every  kind  and  description'' 
(subd.  40,  sec.  3,  ch.  IV),  and  that  it  has  imposed  this  license 
fee  under  this  provision  and  hence  that  it  is  a  valid  charge 
against  the  defendant  As  already  stated,  it  is  apparent  that 
the  legislature  intended  that  this  license  law  should  apply  to 
the  whole  state.  That  necessarily  includes  all  the  cities  of 
the  state.  The  very  purpose  of  the  act  is  to  impose  a  uniform 
license  fee  on  all  city  street  railways,  and,  as  we  have  seen, 
this  fee  is  imposed  for  the  purpose  of  providing  a  revenue  for 
cities,  which  is  to  be  in  lieu  of  all  licenses  for  purposes  of 
revenue  theretofore  imposed  by  cities  under  general  law  or 
charter  provisions.  There  is  no  ground  for  exempting  the 
provisions  in  the  Milwa/ukee  charter  from  the  effect  of  this 
legislation,  since  it  is  clearly  the  intention  of  the  legislature 
to  provide  a  scheme  for  collecting  revenue  for  cities  from  such 
railways  in  all  the  cities  of  the  state. 

It  is  urged  that  the  city  ordinance  did  not  fall  though  the 
act  authorizing  it  was  repealed.  This  is  not  necessarily  in- 
volved here,  since  we  are  of  the  opinion  that  the  re-enactment 
of  sec.  1862,  R.  S.  1878,  in  the  Eevision  of  1898  in  no  way 
abrogated  the  force  and  effect  of  the  provisions  of  ch.  223^ 
Laws  of  1897,  which  are  incorporated  and  enacted  in  the  He- 
vision  of  1898  as  subd.  14  of  sec  1038. 

Upon  these  grounds  the  complaint  fails  to  allege  any  cause 
of  action  and  the  court  properly  sustained  the  general  de- 
murrers interposed  by  the  defendant. 

By  the  Court — The  order  appealed  from  is  sustained. 
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Amebican  Food  Peoducts  Company,  Eespondent,  vs.  Win- 
ter, imp.,  Appellant. 

2fovemJ>er  15— December  5,  1911, 

Appeal:  Who  may  take:  Parties:  BpecUU  proceedings:  Adverse  esy 

amination:  Officer  of  corporation. 

An  action  having  been  brought  against  several  corporations  and 
an  of&cer  thereof,  a  petition  of  the  latter  for  the  suppression 
of  a  proposed  examination  of  him  under  sec.  4096,  Stats.  (Laws 
of  1909,  ch.  84),  was  granted  so  far  as  it  sought  to  suppress 
such  examination  of  him  as  a  personal  defendant,  and  the  ac- 
tion was  dismissed  as  to  him,  but  the  order  permitted  his  ex- 
amination as  an  officer  of  the  corporations.  Held  that,  the  ac- 
tion having  been  dismissed  as  to  him,  such  officer  was  no 
longer  a  party  thereto  and  had  no  right  of  appeal  on  that 
ground;  while  if  the  order  be  deemed  to  be  one  made  in  a 
special  proceeding  instituted  by  him,  he  is  not  an  aggrieved 
party  and  therefore  cannot  appeaL 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  J.  C.  Ludwig,  Circuit  Judge.     Dismissed, 

In  this  action  A.  O.  Winter,  Marsden  Company,  a  corpora- 
tion, American  Milling  Company,  a  corporation,  and  Ameri- 
can Milling  Company,  a  consolidated  corporation,  were 
named  as  defendants.  A  summons,  notice,  and  affidavit  for 
examination  under  sec.  4096,  Stats.  (Laws  of  1909,  ch.  84), 
before  issued  joined,  and  a  subpoena  duces  tecum  to  Winter, 
the  appellant,  were  issued  and  served,  as  appellant  claims, 
upon  him  only,  and,  as  plaintiff  claims,  upon  American  Mill- 
ing Company  as  well.  The  appellant  presented  to  the  circuit 
court  a  petition  and  amended  petition  to  have  the  proposed 
examination  suppressed  and  denied,  the  subpcBua  suppressed, 
and  the  action  dismissed  as  to  him.  The  American  Milling 
Company  (in  which  the  Marsden  Company  and  the  former 
American  Milling  Company  are  now  merged  and  consoli- 
dated) presented  to  the  circuit  court  its  petition  and  amended 
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petition  to  set  aside  tlie  all^d  service  of  the  summons  upon 
itself  and  the  former  corporations  so  merged  and  consoli- 
dated into  it 

The  court  ordered,  first,  that  the  petition  of  the  appellant, 
in  so  far  as  it  sought  to  suppress  and  deny  the  examination  of 
the  appellant  as  a  personal  defendant,  be  granted,  and  that 
the  action  as  to  him  be  dismissed ;  and  second,  that  the  peti- 
tion of  the  American  Milling  Company  to  set  aside  service 
upon  it  be  denied.  The  order  permits  the  examination  of 
the  appellant,  not  as  a  defendant,  but  as  an  officer  of  the  de- 
fendant corporations.  A.  0,  Winter  appeals  from  the  order 
in  so  far  as  it  denies  and  fails  and  omits  to  grant  his  petition 
praying  for  the  suppression  and  denial  of  his  examination  as 
an  officer  of  the  defendant  corporations  or  any  of  them,  and 
from  that  portion  of  said  order  which  denies  and  fails  and 
omits  to  grant  his  said  petition.  No  appeal  having  been 
taken  on  behalf  of  the  plaintiff,  the  order  dismissing  the  ac- 
tion as  to  appellant  is  conclusive. 

For  the  appellant  there  were  briefs  by  Miller,  Mack  <&  Fair- 
child,  and  oral  argument  by  E.  8.  MacJc. 

For  the  respondent  there  was  a  brief  by  W,  A.  Hayes,  attor- 
ney, and  W.  F.  Thiel,  of  counsel,  and  oral  argument  by 
Mr.  Thiel. 

'KerwiNj  J.  The  contentions  of  the  appellant  are  (1)  that 
there  is  no  action  properly  pending  against  the  appellant  per- 
sonally; (2)  no  service  of  the  summons  has  ever  been  made 
upon  any  other  defendant,  therefore  there  was  an  attempt  to 
examine  the  appellant  in  the  absence  of  due  commencement 
of  an  action;  (3)  even  assuming  service  upon  defendant 
American  Milling  Company,  there  can  be  no  cause  of  action 
against  that  company  arising  out  of  the  transaction  referred 
to  in  the  affidavit  maintainable  in  Wisconsin;  (4)  that  the 
plaintiff  is  not  entitled  to  examination  for  the  reason  that  it 
now  has  all  the  information  required  in  order  to  plead,  and 
Vou  147—80 
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that  the  subpccna,  in  so  far  as  it  calls  for  the  production  of 
books  and  documents,  should  have  been  suppressed,  and  that 
to  require  appellant  to  remain  within  the  state  for  examina- 
tion under  the  facts  of  the  case,  or  require  him,  a  nonresident,, 
to  produce  papers  within  the  state  which  it  would  be  necessary 
for  him  to  go  out  of  the  state  and  bring  back,  would  violate 
sec  1,  Amendm.  XIV,  Const  of  U.  S. 

Many  questions  are  discussed  upon  this  appeal  which  in  ouc 
view  of  the  matter  are  wholly  immaterial  and  unnecessary  to 
be  considered.  It  is  conceded  upon  the  record  that  the  ac- 
tion against  the  appellant  has  been  dismissed,  and  he  only 
appears  in  the  record  as  an  officer  of  the  defendant  corpora- 
tions for  examination  as  such.  Whether  there  was  a  valid 
service  upon  the  defendant  corporations  or  not  we  think  un- 
necessary to  consider  upon  this  appeal.  The  appellant  clearly 
is  not  a  party  after  the  action  had  been  dismissed  as  to  him^ 
therefore  had  no  right  of  appeal  on  that  ground.  But  it  is 
argued  by  appellant  that  the  order  is  an  order  in  a  special 
proceeding,  and  the  appellant  having  instituted  such  proceed- 
ing has  a  right  to  appeal  from  the  order.  If  it  can  be  said 
that  the  appellant  is  a  party  to  a  special  proceeding,  he  is  not 
an  aggrieved  party,  and  only  an  aggrieved  party  can  appeal. 
Sec.  3048,  Stats.  (1898) ;  State  v.  Wis.  T.  Co.  134  Wis.  335^ 
.113  N.  W.  944;  Phipps  v.  Wis.  Cent.  R.  Co.  133  Wis.  153^ 
113  N.  W.  456 ;  Voss  v.  Stoll,  141  Wis.  267,  124  N.  W.  89  j 
McGregor  v.  Pearson,  61  Wis.  122,  8  N.  W.  101 ;  Etureka  8. 
H.  Co.  V.  Sloteman,  67  Wis.  118,  126,  30  N.  W.  241;  Ackley 
V.  Vilas,  79  Wis.  157, 160,  48  N.  W.  257 ;  Shabanaw  v.  C.  C. 
Thompson  <&  W.  Co.  80  Wis.  621,  50  N.  W.  781;  Bragg  i. 
Blewett,  99  Wis.  348,  355,  74  N.  W.  807;  Phipps  v.  Wis. 
Cent.  R.  Co.  130  Wis.  279, 110  N.  W.  207. 

The  court  below  refused  to  quash  the  service  on  defendant 
corporations  and  the  suhpeena  duces  tecum,  and  of  this  the 
appellant  cannot  complain  on  this  appeal.  But  it  is  said  the 
appellant  may  be  prejudiced  by  the  fact  that  he  is  required 
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to  attend  as  a  witness  and  may  be  compelled  to  go  beyond  the 
state  to  procure  books  and  documents  and  return  with  them 
and  testify.  But  no  such  order  has  yet  been  made.  The  ap- 
pellant is  neither  a  party  to  the  action  nor  aggrieved  by  the 
order. 

We  think  the  order  is  not  appealable. 

By  the  Court. — ^Appeal  dismissed. 


OuABDIAjrSHIP  OF  A  BET» 

November  16— December  5,  191U 
€fuardianehip:  AUoioance  of  attorney's  fees:  Appealable  order. 

"L  Where  the  parties  consented  that  in  and  by  the  final  order  in  a. 
guardianship  proceeding  the  circuit  court  should  determine  the 
amount  of  attorney's  fees,  if  any,  to  be  allowed  for  services  to 
an  incompetent  person,  but  did  not  agree  that  such  determina- 
tion should  be  final  or  waive  the  right  to  appeal,  an  appeal  lies 
from  that  part  of  the  order. 

i.  No  allowance  should  have  been  made,  under  the  facts  of  this. 
case,  for  senrlcea  of  attorneys  on  behalf  of  an  incompetent  per- 
son. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Lawbence  W.  Halset,  Circuit  Judge.     Reversed. 

Albert  F.  Abel  was  an  adopted  son  of  John  H.  Abel.  The- 
latter  died  in  1901  leaving  surviving  his  widow,  Catharine  B., 
this  adopted  son,  and  an  adopted  daughter,  now  Mrs.  Adele 
Stewart.  He  left  a  will  devising  the  use,  profit,  and  income 
of  all  his  property  to  his  widow  during  widowhood,,  and  sub- 
ject to  this  some  legacies  not  relevant  here,  and  499  shares  of 
stock  in  a  corporation  to  his  adopted  son,  and  the  residue,  sub- 
ject to  the  legacies  and  to  the  devise  to  his  wife,  to  this 
adopted  son  and  to  the  adopted  daughter.  The  widow,  en- 
titled to  the  use  of  the  income,  and  the  two  adopted  children^ 
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being  of  full  age,  consented  to  a  sale  of  this  corporate  stock, 
and  the  proceeds  of  such  sale  remained  in  the  hands  of  the 
executors  in  lieu  of  the  shares  of  stock.  The  appraised  value 
of  the  estate  was  slightly  over  $215,000,  and  the  interest  of 
Albert  F.  Abel  therein  worth  $100,000,  but  he  would  come 
into  possession  and  enjoyment  only  after  the  termination  by 
death  or  marriage  of  the  widow's  right  to  the  income.  Up  to 
1905,  when  he  was  about  twenty-six  years  of  age,  Albert  F. 
Abel  continued  to  live  in  the  home  of  his  foster-mother.  He 
was  shiftless  and  dissipated  and  addicted  to  the  use  of  intoxi- 
cating liquors.  During  the  next  three  years  his  habits  be- 
came worse.  On  June  30, 1908,  at  the  instance  of  his  foster- 
mother  and  under  the  advice  of  the  attorneys  for  the  estate,  he 
executed  and  delivered  to  her  an  assignment,  absolute  on  its 
face,  of  all  his  interest  in  his  foster-father's  estate,  and  con- 
temporaneously with  this  assignment  a  separate  instrument 
signed  by  Albert  and  his  foster-mother  showing  that  the  as- 
signment was  given  only  as  collateral  security  for  any  and  all 
loans  and  advances  which  she  might  thereafter  make  to  him. 
lie  was  required  to  report  at  the  office  of  these  attorneys  at 
least  once  a  week,  and  this  he  did  up  to  July  18, 1910,  receiv- 
ing weekly  sums  from  his  foster-mother  to  aid  him  in  provid- 
ing for  himself.  Up  to  this  time  she  had  advanced  him 
$607.25,  about  $65  thereof  for  clothing  and  the  remainder  in 
weekly  sums  of  $5.  He  worked  intermittently  and  earned  a 
little  money,  and  his  dissipation  and  drunkenness  increased  to 
such  an  extent  that  he  became  mentally  incompetent.  On  or 
about  July  18,  1910,  Arthur  H.  Koenitzer,  an  attorney  who 
had  known  Albert  for  about  ten  years  prior  to  that  time, 
brought  him  into  the  office  of  ^Y^lliam  L.  Tibbs,  also  an  attor- 
ney at  law.  Tibbs  applied  to  Walter  A.  Zinn,  who  was  a 
friend  or  client  of  Tibbs,  for  a  loan  to  Albert,  and  drew  up 
and  had  executed  by  Albert  and  Mrs.  E.  A.  Schroeter,  a  mar- 
ried sister  of  Zinn,  an  instrument  dated  July  22,  1910,  re- 
citing that  Albert  claimed  certain  interests  in  the  estate  of 
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John  H.  Abel,  deceased,  after  the  payment  of  certain  legacies 
and  on  the  termination  of  the  life  estate  of  the  widow  of  said 
deceased,  and  desired  to  make  a  loan  sufficient  to  secure  him 
$10  per  week  during  the  continuance  of  the  estate  of  said 
widow,  and  such  further  amount  as  might  be  necessary  to 
secure  and  protect  his  rights  in  said  estate,  and  agreeing  that 
Mrs.  Schroeter  should  advance  $1,000  and  leave  the  same 
with  the  Fidelity  Trust  Company  of  Milwaukee  as  trustee,  to 
be  paid  out  to  Albert  at  the  rate  of  $10  per  week,  with  such 
further  sums  as  the  parties  to  the  instrument  might  agree  to 
be  necessary  to  protect  his  interest  in  the  estate,  and  also 
agreed  to  keep  on  deposit  with  the  Fidelity  Trust  Company 
money  sufficient  to  advance  the  $10  per  week.  Albert  agreed, 
as  the  money  was  advanced,  to  execute  and  deliver  to  Mrs. 
Schroeter  his  promissory  notes  therefor  bearing  interest  at 
the  rate  of  ten  per  cent,  per  annum,  compound  interest,  se- 
cured by  an  assignment  of  all  his  right  in  the  estate.  Mrs. 
Schroeter  was  a  mere  cover  for  Walter  A.  Zinn,  who  was  the 
real  party  vnth  Albert  to  this  instrument  The  writing  did 
not  bind  Zinn.  On  the  same  day  Tibbs  drew  up  and  he  and 
Koenitzer  witnessed  an  assignment  by  Albert  of  all  his  in- 
terest in  this  estate  as  security  for  the  repayment  of  the  money 
loaned  and  to  be  loaned  and  as  security  for  the  carrying  out 
of  the  terms  and  provisions  of  said  contract  on  the  part  of 
Albert.  On  the  same  day  Albert,  Tibbs,  and  Koenitzer  exe- 
cuted an  instrument  in  writing  reciting  the  interest  of  Albert 
under  the  will  in  question  and  that  he  claimed  the  assignment 
to  his  foster-mother  of  his  interest  had  been  wrongfully  and 
illegally  procured  from  him  and  that  he  had  a  right  of  action 
against  her  to  vacate  and  set  aside  this  assignment  and  recover 
and  secure  his  interest  in  the  estate,  and  for  the  purpose  of 
so  doing  desired  to  procure  the  legal  services  and  assistance 
of  Koenitzer  and  Tibbs.  He  therein  covenanted  to  pay  to 
the  persons  last  named  for  such  services  one  half  of  the 
amount  of  all  money,  assets,  and  property  which  might  be 
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received  or  recovered  from  his  foster-mother  individually  or 
as  executrix  of  said  will,  and  one  half  of  the  amount  of  all 
money,  assets,  and  property  to  which  he  was  then  or  at  any 
time  thereafter  might  become  entitled  as  heir,  legatee,  or  dev- 
isee under  the  will  of  John  H.  Abel,  deceased.  Koenitzer 
and  Tibbs  on  their  part  agreed  to  commence  and  take  such 
legal  proceedings  as  might  be  necessary  in  order  to  set  aside 
the  assignment  and  to  recover  and  secure  the  interest  of  Al- 
bert in  and  to  the  estate  of  John  K.  Abel,  deceased*  It  was 
also  covenanted  that  they  should  make  no  charge  except  that 
therein  agreed  on,  and  that  no  settlement  should  be  made 
with  Albert's  foster-mother  without  the  consent  of  each  of 
said  parties  to  this  instrument.  It  further  purported  to  give 
these  attorneys  a  lien  on  the  cause  of  action  and  on  the  pro- 
ceeds thereof  and  upon  Albert's  interest  in  and  to  the  estate 
of  John  H.  Abel,  deceased,  to  recover  the  amount  which  was 
therein  agreed  to  be  paid.  On  the  23d  day  of  July,  1910, 
Tibbs  further  drew  up  and  Albert  signed  a  power  of  attorney 
appointing  Tibbs  and  Koenitzer  jointly  his  lawful  attorneys 
for  him  and  in  his  name,  place,  and  stead  to  commence,  main- 
tain, and  prosecute  all  necessary  actions  to  vacate  and  set 
aside  a  pretended  assignment  to  the  widow  dated  June  30, 
1908,  of  Albert's  interest  in  the  estate  of  John  H.  Abel,  de- 
ceased, and  to  maintain  and  prosecute  all  other  actions  which 
might  be  necessary.  This  authorized  the  attorneys  to  adjust, 
compromise,  and  settle  all  controversies  pertaining  to  the  in- 
terest of  Albert,  to  sign,  seal,  acknowledge,  and  deliver  in  his 
name  all  contracts  of  settlement,  deeds,  releases,  assignments, 
conveyances,  or  other  instruments  that  might  be  necessary  in 
the  adjustment  and  settlement  of  his  interest  in  the  said  prop- 
erty. It  further  granted  jointly  unto  these  attorneys  the 
right,  power,  and  authority  to  negotiate  for  a  sale  or  sales 
and  to  sell  and  dispose  of  all  or  any  part  of  the  right,  title, 
and  interest  of  Albert  in  said  estate  at  and  for  such  sums  or 
amounts  of  money  or  property  as  the  attorneys  should  deem 
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-adequate  and  sufficient  and  to  execute  contracts  of  sale,  deeds, 
etc.,  to  carry  this  into  eflFect.  It  further  purported  to  secure 
compensation  for  services,  legal  or  otherwise,  agreed  to  be  ren- 
dered, and  sold  or  assigned  and  conveyed  to  said  attorneys  an 
interest  in  and  to  aU  of  the  interest  of  Albert  in  said  estate 
and  declared  that  the  power  of  attorney  was  irrevocable. 
Tibhs  also  drew  up  and  Albert  signed  another  assignment  to 
E.  A.  Schroeter  of  his  interest  in  and  to  any  and  all  contracts 
tmd  agreements  which  he  might  have  with  the  widow  and  the 
money  and  property  to  be  received  thereon  and  therefrom. 
This  was  dated  July  22,  1910.  On  July  23,  1910,  Tibbs 
further  drew  up  and  Albert  signed  another  assignment  selling, 
assigning,  and  setting  over  unto  Tibbs  and  Koenitzer  a  one- 
haH  interest  in  and  to  all  his  right,  title,  and  interest  in  this 
estate.  These  papers  were  sealed  in  an  envelope  and  depos- 
ited with  the  Fidelity  Trust  Company  vnth  the  following  in- 
<lorsement  on  the  envelope : 

"This  envelope  was  this  day  deposited  and  left  with  the  un- 
dersigned Trust  Company  by  Albert  F.  Abel,  he  stating  that 
the  same  contained  a  duplicate  contract  between  himself  and 
William  L.  Tibbs  and  Arthv/r  H.  Koenitzer;  also  power  of  at- 
torney to  same  parties;  also  assignment,  as  security  for  the 
agreement  of  said  contract ;  also  contract  between  himself  and 
E.  A.  Schroeter ;  likewise  two  assignments  to  E.  A.  Schroeter 
as  security  for  the  terms  of  said  contract  with  said  Schroeter." 

There  was  also  another  indorsement  as  follows : 

'deceived  of  Albert  F.  Abel  this  23d  day  of  July,  1910, 
one  envelope  having  indorsed  thereon  the  following:  'This 
envelope  was  this  day  deposited  and  left  with  the  undersigned 
Trust  Company  by  Albert  F.  Abel,  he  stating  that  the  same 
contained  a  duplicate  contract  between  himself  and  William 
L.  Tibbs  and  Arthur  H.  Koenitzer;  also  power  of  attorney  to 
same  parties ;  also  assignment,  as  security  for  the  agreement 
•of  said  contract;  also  contract  between  himself  and  E.  A. 
Schroeter;  likewise  two  assignments  to  E.  A.  Schroeter  as 
security  for  the  terms  of  said  contract  with  said  SchroetjBr,' 
i^^hich  said  envelope  is  to  be  held  for  the  said  Albert  F.  Abel, 
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but  the  same,  or  the  contents  thereof,  is  not  to  be  withdrawn, 
or  removed  from  the  undersigned  Trust  Company,  or  showu 
to  any  third  parties,  unless  by  and  with  the  consent  and  in  the 
presence  of  each  and  all  of  the  parties  to  said  agreement,  or 
their  duly  authorized  attorneys  or  agents.''  Signed  by  the 
Fidelity  Trust  Company. 

fOn  September  16, 1910,  Mr.  Tibhs  drafted  and  Albert  exe- 
cuted his  last  will  and  testament,  whereby  he  revoked  former 
wills  and  gave,  devised,  and  bequeathed  to  Walter  A.  Zinn 
all  of  his  property  and  appointed  Zinn  sole  executor  without 
bond.  In  this  will  he  recited  that  he  contemplated  guardian- 
ship proceedings  being  had  over  his  person  and  property.  la 
this  will  he  also  expressed  a  wish  and  desire  that  Zinn  assign 
or  turn  over  to  Koenitzer  and  Tibbs  all  the  money  and  prop- 
erty to  which  by  virtue  of  the  aforesaid  contracts  they  would 
be  entitled.  Further  directed  that  said  contracts  be  carried 
out  and  performed  by  Zimi  for  and  in  his  behalf. 

Zinn  advanced  $1,200  to  the  Fidelity  Trust  Company  as 
trustee.  Albert  went  to  the  Keeley  drink  cure  at  Waukesha 
accompanied  by  Mr,  Koenitzer  on  the  day  following  the  exe- 
cution of  the  contracts  and  before  making  his  will.  Here  he 
remained  a  month,  when  he  was  discharged  for  a  violation  of 
the  rules.  Upon  his  return  Albert  and  Koenitzer  lived  five 
or  six  weeks  in  a  camp  a  few  miles  north  of  the  city.  This 
brought  them  down  to  about  the  first  week  in  September. 
About  this  time  Tibbs  employed  Mr.  Rossiter  Lines,  an  at- 
torney, as  counsel  or  assistant  in  the  prospective  litigation 
against  Mrs.  Abel.  On  September  16,  1910,  a  summons  and 
affidavit  for  examination  of  Mrs.  Abel  were  drafted  and 
served.  On  September  17th  Lines  filed  a  petition  for  the  ap- 
pointment of  a  guardian  of  Albert,  reciting  that  the  latter 
was  twenty-nine  years  old  and  had  no  vocation,  trade,  or 
means  of  earning  a  livelihood,  and  that  Albert  then  was  and 
for  more  than  five  years  had  been  addicted  to  the  excessive 
use  of  tobacco  and  intoxicating  liquors;  his  habits  were  ir^ 
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regular  and  dissipated,  and  that  as  the  result  thereof  his  judg^ 
ment  and  mental  capacity  had  become  so  impaired  that  he 
then  was  and  during  the  whole  period  of  five  years  had  been 
unable  and  incompetent  to  care  for  his  person  and  estate ;  that 
Albert  was  sensible  of  such  mental  incapacity  and  incompe- 
tence and  inability  and  desired  a  guardian  appointed.  It 
then  describes  his  interest  in  the  estate  of  John  II.  Abel,  de- 
ceased, and  avers  that  the  widow  of  the  latter,  knowing  the 
incompetency  of  Albert  to  make  a  valid  contract,  procured 
from  him  by  undue  influence,  fraud,  etc.,  a  pretended  assign- 
ment of  Albert's  right,  title,  and  interest  in  the  said  estate, 
and  that  said  pretended  assignment  was  on  file  in  the  county 
court  of  Milwaukee  county  and  could  bs  used  in  a  fraudulent 
and  wrongful  manner  for  the  purpose  of  closing  up  the  estate 
without  notice  to  or  the  knowledge  of  Albert,  who  appre- 
hended such  fraudulent  use  would  be  made.  This  petition 
asked  that  the  Fidelity  Trust  Company,  a  corporation,  be 
appointed  guardian  of  the  person  and  estate  of  Albert.  On 
the  same  day  the  Fidelity  Trust  Company  consented  to  act, 
and  an  order  was  made  by  the  circuit  court  appointing  this 
trust  company  such  guardian,  and  letters  of  guardianship 
were  issued  to  it  Notice  of  examination  served  with  the 
summons  on  September  16th  was  returnable  on  Septem- 
ber 23d  and  a  subpcena  issued  for  Mrs.  Abel,  together  with  a 
notice  to  produce  papers.  The  papers  in  this  proceeding 
stated,  among  other  things,  that  discovery  was  desired  concern- 
ing the  nature  and  contents  of  another  paper  or  document 
made  or  executed  in  connection  with  said  assignment  to 
Mrs.  Abel.  Ko  notice  or  demand  of  any  kind  was  given  to 
or  made  upon  Mrs.  Abel  before  the  commencement  of  this 
suit 

On  September  17th  the  attorneys  for  the  Abel  estate  in- 
formed Mr.  Tibbs  of  the  fact  that  the  assignment  of  Albert 
to  his  mother  was  not  an  absolute  one  nor  claimed  as  such 
and  that  there  was  a  defeasance,  and  requested  Mr.  Tibbs  to 
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examine  that  instrument.  On  the  same  day  the  attorneys  for 
the  estate  transmitted  by  writing  to  Mr,  Tibbs  copies  of  the 
assignment  to  Mrs.  Abel  and  of  the  contemporaneous  collatr 
eral  agreement,  with  other  information.  September  22d  an- 
other subpoena  was  issued  for  Mrs.  Abel  with  a  like  notice  to 
produce,  but  was  served  on  Mr.  Gehrz,  one  of  the  attorneys 
for  the  estate.  On  September  23d  the  examination  under 
sec.  4096,  Stats.  (Laws  of  1909,  ch.  84),  for  the  purpose  of 
enabling  the  plaintiff  to  plead  began,  Albert  appearing  by 
Tibbs  and  Koenitzer,  and  Mr.  Tibbs  conducting  the  examina- 
tion. This  examination  was  continued  until  September  26th, 
again  until  September  27th,  when  it  was  resumed  and  con- 
cluded. The  collateral  agreement  was  here  again  produced, 
and  Mrs.  Abel  stated  that  she  was  willing  to  cancel  the  assign- 
ment to  her  upon  repayment  to  her  of  $607.25,  the  .amoimt 
she  had  advanced  under  that  assignment  and  collateral  agree- 
ment Nothing  further  was  done  in  this  suit  against 
Mrs.  Abel,  no  complaint  served  or  filed,  but  the  suit  was  con- 
tinued from  time  to  time  by  stipulation. 

On  October  6th  the  mother  and  sister  by  adoption  of  Al- 
bert petitioned  the  county  court  for  the  appointment  of  a 
guardian  of  the  person  and  estate  of  Albert,  and  said  matter 
was  set  for  hearing  in  the  county  court  on  the  first  Tuesday 
of  November.  At  about  the  same  time  they  petitioned  the 
circuit  court  to  vacate  the  appointment  of  the  Fidelity  Trust 
Company  as  guardian,  and  this  was  by  order  to  show  cause 
returnable  October  8, 1910.  Affidavits  were  presented  in  these 
proceedings.  On  October  25,  1910,  a  writ  of  certiorari  was 
issued  by  the  circuit  court  to  the  county  court  to  bring  up  the 
matter  in  the  latter  court  for  the  appointment  of  a  guardian 
for  Albert  On  February  2,  1911,  Albert  having  become 
reconciled  to  his  fosteivmother  and  sister,  and  Koenitzer, 
Tibbsj  and  Lines  having  expressed  their  willingness  to  sur- 
render up  all  the  contracts  mentioned,  the  circuit  court,  hav- 
ing all  these  matters  before  it,  and  the  Fidelity  Trust  Com- 
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pany  praying  to  be  relieved  of  its  guardianship  aforesaid^  by 
consent  of  parties  took  up  all  these  matters  in  the  Matter  of 
the  Guardianship  of  Albert  F.  Abel  and  discharged  the  Fi- 
delity Trust  Company  as  guardian  and  appointed  John  J. 
Maker  in  its  stead.  It  also  by  the  same  order  vacated  the 
appointment  by  the  county  courts  allowed  the  guardian's  ac- 
count, and  ascertained  and  fixed  the  amount  of  other  liabili- 
ties.  Koenitzer,  Tibbs,  and  Lines,  the  Fidelity  Trust  Com- 
pany, Zinn,  and  Schroeter  in  this  proceeding  surrendered  up 
the  will  of  Albert  and  all  contracts  with  Albert  to  the  circuit 
court,  and  all  parties  agreed  that  the  court  should  cancel  up 
those  contracts,  the  will,  power  of  attorney,  etc.,  and  ascertain 
and  fix  the  attorney  fees,  if  any,  of  the  several  attorneys  en- 
gaged in  this  matter.  The  parties  were  unable  to  agree  on 
the  amount  of  attorney  fees  which  should  be  awarded  to 
Koenitzer,  Tibbs,  and  Lines,  and  evidence  was  offered  on 
both  sides  bearing  on  this  question.  The  circuit  court  made 
an  order  disposing  of  all  such  matters,  and  one  portion  of  this 
order  fixed  the  attorney  fees  last  mentioned  at  $5,000,  and 
from  that  part  of  this  order  an  appeal  is  taken  by  Albert  by 
his  general  guardian,  John  J,  Maker, 

The  respondents  offered  themselves  as  witnesses  and 
claimed  compensation  for  six  days'  services  in  court  and  two 
hundred  and  fifty  days  in  preparation  and  drafting  papers. 
Koenitzer  "figured"  that  he  devoted  eighty-five  days  to  look- 
ing after  Albert  at  the  Keeley  cure  and  in  the  camp  and  look- 
ing up  law,  without  discriminating  between  services  as  an 
attorney  at  law  and  those  of  an  attendant  or  companion. 
Lines  spent  sixty-four  days  in  office  work  and  six  days  in 
court.  Tibbs  devoted  one  hundred  and  one  days  to  the  mat- 
ter, six  or  seven  days  of  which  were  in  court  It  is  apparent 
that  no  such  amount  of  time  was  necessary  and  there  is  no 
proof  that  it  was  necessary  in  the  case. 

For  the  appellant  there  were  briefs  by  Austin,  Fehr  <& 
Oehrz,  and  oral  argument  by  0.  0.  Oehrz. 
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For  the  respondents  there  was  a  brief  by  William  L.  Tibbs, 
Bossiter  Lines,  and  A.  H.  Koenitzer,  in  pro.  per.,  and  oral 
argument  by  Mr.  Lines  and  Mr.  Tibbs. 

Timlin,  J.  The  final  order  in  a  special  proceeding  is  by 
statute  appealable.  The  parties  hereunto  consented  that  in 
and  by  this  order  in  the  matter  of  the  guardianship  of  Albert 
F.  Abel  the  circuit  court  should  ascertain  and  determine  the 
amount  of  attorneys'  fees,  if  any,  to  which  respondents  might 
be  entitled,  but  did  not  agree  that  the  finding  on  this  subject 
should  be  conclusive  or  waive  their  right  of  appeaL  We 
cannot,  therefore,  dismiss  this  appeal.  Upon  the  foregoing 
showing  no  allowance  should  have  been  made  to  respondents. 
On  the  merits  of  their  claim  rhostra  tacita  clamant.  B(Bpe 
tacens  vocem  verbaqvs  wltus  habet.  '^Tacita  qucedam  habenr 
tur  pro  expressis/* 

By  the  Cowrt. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  disallow  all  com- 
pensation to  respondents. 


Johnson,  Bespondent,  vs.  City  oir  MiLWAtJXBE  and  others, 

Appellants. 

THovember  16 — December  5,  1911. 

Statutes:  Municipal  corporations:  Optional  amendment  of  charter: 
Adoption  hy  city:  Procedure:  Officers:  Appointment:  Civil  senh 
ice  law:  Official  bonds:  Illegal  payment  of  salary:  Injunction: 
Taxpayer's  action:  Curative  statute. 

1.  An  option  law,  such  as  eh.  297,  Laws  of  1907,'  creating  the  office 

of  commissioner  of  public  works  In  all  cities  of  the  first  class* 
but  providing  that  It  shall  not  take  effect  In  any  city  until  ap- 
proved *'bj  a  majority  vote  of  the  members  elect  of  the  com- 
mon council/'  Is  valid. 

2.  The  only  prerequisite  to  the  adoption  of  such  act  by  a  city  la 

the  approval  thereof  by  the  vote  stated;  and  action  upon  the 
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resolution  of  approval  la  not  goyemed  by  the  procedure  pre- 
scribed tn  the  city  charter  for  the  adoption  of  resolutlona  ap- 
propriating money  or  creating  a  charge  against  funds  of  the 
city,  such  as  reference  to  a  committee,  action  on  Its  report  at 
a  subsequent  meeting,  consent  by  the  mayor,  etc. 

8.  The  superintendent  of  street  construction  who,  under  said 
ch.  297,  Laws  of  1907,  is  to  be  appointed  by  the  commissioner 
of  public  works,  la  not,  within  the  meaning  of  the  clyll  serv- 
ice law  (ch.  813,  Laws  of  1895),  the  "head  of  any  principal 
department"  of  the  city,  nor,  since  he  himself  is  required  to 
glye  a  bond  directly  to  the  city  for  the  faithful  discharge  of 
his  duties,  Is  he  an  "officer  for  the  faithful  discharge  of  whose 
duties  a  superior  officer  [the  commissioner]  Is  required  to  give 
a  bond."  Such  superintendent  must  therefore  be  appointed 
in  the  manner  provided  by  the  civil  service  law. 

4.  Payment  of  salary  to  a  city  official  appointed  In  violation  of  the 
civil  service  law  is  an  unlawful  disbursement  of  public  funds 
and  may  be  restrained  by  a  court  of  equity  at  the  suit  of  a 
taxpayer.  Such  an  action  is  not  primarily  an  action  to  try 
title  to  an  office,  and  where  there  is  no  rival  claimant  the 
question  of  title  is  Involved  in  an  incidental  way  only. 

6.  Ch.  352,  Laws  of  1911,  purports  only  to  cure  acta  defectively  done 
by  the  city  and  not  omissions  of  duty  by  the  commissioner  of 
public  works,  and  it  therefore  does  not  validate  the  appoint- 
ment by  such  commissioner  of  a  superintendent  of  street  con- 
struction in  violation  of  the  civil  service  law. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
comity :  F.  0.  Eschweileb,  Circuit  Judge.     Affirmed. 

On  April  19,  1910,  the  common  council  of  the  city  of  Milr 

wavkee  passed  the  following  resolution : 

"TVhereas,  the  city  of  MilwanjJcee  is  a  city  of  the  first  class, 
'Resolved,  by  the  common  council  of  the  city  of  MilwavJcee, 
that,  pursuant  to  the  power  and  authority  conferred  by  chap- 
ter 297  of  the  Laws  of  Wisconsin  for  the  year  1907,  entitled 
*An  act  providing  for  the  office  of  commissioner  of  public 
works  in  all  cities  of  the  first  class,  whether  organized  under 
special  charter  or  under  the  general  law,'  this  common  coun- 
cil, by  majority  vote  of  its  members  elect,  hereby  approves,  in- 
corporates and  adopts  as  a  portion  of  the  city  charter  of  the 
city  of  Milwaukee,  said  chapter  297  of  the  Iiaws  of  Wiscon- 
sin for  the  year  1907  (appearing  as  chapter  V  of  the  Milwau- 
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kee  city  charter  supplement,  1908),  relating  to  the  creation 
of  the  office  of  commissioner  of  public  works  in  all  cities  of 
the  first  class  and  providing  that  such  commissioner  shall  suc- 
ceed within  sixty  days  after  his  appointment  to  all  the  duties, 
powers^  rights  and  privileges  of  the  present  board  of  public 
works  in  such  cities.  The  true  intent,  purpose  and  effect  of 
this  resolution  is  to  approve,  adopt  and  put  in  full  force  and 
effect  from  and  after  the  date  of  the  passage  of  this  resolu- 
tion, said  chapter  297  as  a  part  of  the  charter  of  said  city  of 
MUwcmkee/* 

On  April  22,  1910,  such  resolution  was  approved  by  the 
mayor,  and  thereafter  the  mayor,  by  communication  in  writ^ 
ing  to  the  common  council,  appointed  H.  E.  Briggs  as  com- 
missioner of  public  works.  Said  Briggs  filed  his  oath  of 
office  and  official  bond  and  entered  upon  his  duties.  On 
August  15,  1910,  by  communication  in  writing,  Briggs  ad- 
vised the  common  council  that  he  had  appointed  C.  A.  Mullen 
as  superintendent  of  street  construction  and  repairing.  On 
August  1,  1910,  an  ordinance  was  reported  to  said  conomon 
council  fixing  the  salary  of  such  superintendent  at  $3,000  a 
year,  and  providing  that  he  give  bond  in  the  sum  of  $10,000. 
This  ordinance  was  passed  August  15,  1910,  and  later  ap- 
proved by  the  mayor,  and  the  defendant  entered  upon  his 
duties  as  superintendent. 

Plaintiff  brought  this  action  as  a  taxpayer  to  restrain  the 
defendant  city  and  its  treasurer  and  comptroller  from  paying 
the  salary  of  the  defendant  Mvllen.  The  complaint  alleged 
that  the  appointment  was  not  made  in  accordance  with  the 
provisions  of  the  civil  service  laws  of  the  state  applicable  to 
the  cities  to  which  the  act  applies,  nor  in  accordance  with  the 
provisions  of  the  charter  of  the  defendant  city,  in  that  said 
Mullen  had  not  resided  in  the  city  for  one  year  next  preced- 
ing such  appointment,  had  never  passed  an  examination  in 
accordance  with  the  civil  service  laws,  and  had  not  resided  in 
the  city  of  Milwaukee  a  sufficient  length  of  time  to  entitle 
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him  to  take  such  examination.  The  complaint  further  al- 
leged that  ch.  297,  Laws  of  1907,  had  never  been  legally 
adopted  by  the  common  council  of  the  city  of  Milwcmkee. 

Defendants  demurred  to  the  complaint  on  the  ground  that 
*the  court  had  no  jurisdiction  of  the  persons  of  the  defendants 
in  this  action ;  that  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action ;  and  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Such  demurrer  was 
overruled,  and  from  the  order  overruling  the  demurrer  this 
appeal  is  taken. 

Daniel  W.  Hoan,  city  attorney,  for  the  appellants,  argued 
that  quo  warranto,  not  injunction,  was  the  proper  remedy, 
citing  sees.  8463,  3466,  3476,  Stats.  (1898);  Ward  v. 
Sweeney,  106  Wis.  44,  82  N.  W.  169;  State  ex  rel  Loch- 
Schmidt  v.  Raisler,  133  Wis.  672,  114  N.  W.  118 ;  Euels  v. 
Hahn,  75  Wis.  468,  44  N.  W.  507 ;  State  ex  rel.  Mercer  v. 
Sullivan,  83  Wis.  416,  53  N.  W.  677 ;  State  ex  rel.  Anderion 
V.  Kempf,  69  Wis.  470,  34  N.  W.  226 ;  Burgess  v.  Davis,  138 
HL  678,  28  N.  E.  817 ;  Nelson  v.  Superior,  109  Wis.  618,  85 
N.  W.  412;  McOrary,  Elections  (4th  ed.)  §§  886,  393,  397; 
and  other  cases.  The  appointment  did  not  create  any  lia- 
bility or  "charge"  against  the  city.  There  can  be  no  salary 
unless  created  and  fixed  by  law.  State  ex  reL  MilwanjJcee  v. 
Milwaukee  E.  R.  &  L.  Co.  144  Wis.  386,  129  N.  W.  623 ; 
Richards  v.  Enfield,  13  Gray,  344 ;  White  v.  Levant,  78  Me. 
568,  7  Atl.  539 ;  Wood  v.  Board  of  CommWs,  125  Ind.  270, 
25  N.  E.  188 ;  Staie  ex  rel.  Linn  Co.  v.  Adams,  172  Mo.  1, 
72  S.  W.  655 ;  State  ex  rel.  Axen  v.  Meserve,  68  Neb.  461, 
78  N.  W.  721;  Quaw  v.  Faff,  98  Wis.  586,  74  N.  W.  369. 
The  appointee  was  either  head  of  a  department  or  a  subordi- 
nate officer  for  whom  his  superior  had  to  give  bond;  hence 
he  was  not  within  the  civil  service  act.  Butler  v.  Milwa/ur 
kee,  119  Wis.  526,  97  K  W.  185. 

C.  H.  Hamilton,  for  the  respondent. 


480        SUPREME  COUET  OF  WISCONSIN.     [Dua 

Johnson  v.  Milwaakee,  147  Wis.  47d. 

Babnes,  J.  The  resolution  adopting  ch.  297,  Laws  of 
1907,  was  passed  by  the  common  council  of  the  city  of  Mil- 
waukee  on  the  day  upon  which  it  was  introduced  and  at  the 
same  meeting,  and  without  reference  to  any  committee. 

Sec  6  of  ch.  IV  of  the  charter  of  the  city  of  Milwaukee 
provides  that: 

"All  resolutions  appropriating  money,  or  creating  any 
charge  against  any  of  the  funds  of  said  city  or  wards,  and  all 
accounts  and  ordinances,  shall  be  referred  to  appropriate  com- 
mittees and  shall  only  be  acted  on  by  the  common  council  at  a 
subsequent  meeting  not  held  on  the  same  day,  on  the  report  of 

the  committee  to  which  the  same  were  referred.'' 
•—ft  _^ 
The  trial  court  held  that,  inasmuch  as  ch.  297,  ILaws  of 

1907,  created  a  number  of  salaried  offices  not  before  in  ex- 
istence, its  adoption  created  a  ** charge**  against  the  funds  of 
the  city  and  that  the  charter  provisions  should  have  been  fol- 
lowed in  passing  the  resolution  adopting  the  law,  and,  not 
having  been  followed,  it  was  never  legally  adopted,  and  the 
offices  provided  for  therein  were  never  lawfully  created. 

We  caimot  adopt  the  view  of  the  law  taken  by  the  learned 
circuit  court.  Ch.  297,  Laws  of  1907,  is  an  option  law  pure 
and  simple.  The  right  of  the  legislature  to  pass  such  a  law  is 
settled  beyond  controversy  in  this  state.  The  right  of  the 
legislature  to  pass  any  constitutional  law  amending  the  char- 
ter of  cities  of  the  first  class  is  of  course  conceded.  The  leg^ 
islature  might  have  passed  the  law  without  the  option  feature 
and  it  might  have  provided  that  the  act  should  not  become 
operative  until  the  electors  voted  to  adopt  the  same,  or  until 
a  majority  or  some  major  fraction  of  a  majority  of  the  common 
council  so  voted,  or  until  the  mayor  and  common  cotmcil  so 
voted.  The  act  itself  we  think  quite  plainly  prescribes  what 
should  be  done.     It  provides : 

"Sec.  20.  This  act  shall  take  effect  and  be  in  force  from 
and  after  the  first  day  of  January,  1908,  provided  that  before 
this  act  shall  be  in  effect  in  any  city  to  which  it  applies,  it 
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must  first  have  been  approved  by  a  majority  vote  of  the  mem- 
bers elect  of  the  oommon  council  of  such  city." 

The  only  prerequisite  to  its  adoption  was  that  it  should  re- 
ceive the  approval  of  a  majority  of  the  common  council  elect, 
and  it  did  receive  such  approval  That  this  law  did  not  con- 
template that  the  passage  of  the  resolution  adopting  it  should 
be  governed  by  the  procedure  prescribed  for  adopting  resolu- 
tions under  the  city  charter  is  quite  manifest.  Such  resolu- 
tions must  be  signed  by  the  mayor,  or,  if  vetoed  by  him,  must 
be  passed  over  his  veto,  if  at  all,  by  a  two-thirds  vote  of  all 
the  members  elect.  Sec  7,  ch.  IV,  Milwaukee  Charter. 
Now  the  law  of  1907  does  not  provide  for  any  consent  by  the 
mayor,  and  it  was  wholly  inunaterial  whether  he  gave  his 
consent  to  the  resolution  adopted  or  not  Any  other  conclu- 
sion would  lead  to  this  anomalous  and  incongruous  situation : 
the  resolution  might  have  been  adopted  by  the  council  and 
vetoed  by  the  mayor  and  have  failed  to  receive  the  necessary 
two-thirds  vote  to  pass  it  over  his  veto,  although  a  majority  of 
the  members  of  the  council  so  voted.  If  respondent's  con- 
tention is  correct  the  law  would  not  be  adopted,  because 
the  resolution  for  adoption  could  not  be  passed  under  the  char- 
ter provisions,  though  by  its  very  terms  the  law  was  to  become 
operative  if  approved  by  a  majority  vote  of  the  members  elect 
of  the  common  counciL  We  conclude  that  the  law  was  le- 
gally adopted  and  that  the  offices  therein  provided  for  were 
legally  created.  It  is  therefore  unnecessary  to  consider  the 
effect  of  ch.  852,  Laws  of  1911  (sec  926 — 176,  Stats.), 
which  was  designed  to  cure  any  defect  or  informality  inherent 
in  the  attempted  adoption  of  the  act  of  1907. 

The  trial  court  further  held  that  the  appellant  Mtdlen  was 
appointed  by  the  commissioner  of  public  works  in  violation  of 
the  civil  service  law  applicable  to  the  city  of  Milwavkee.  Ap- 
pellants contend  that  the  court  was  in  error  because  the  office 
or  place  to  which  Mullen  was  appointed  was  exempt  from 
the  operation  of  the  civil  service  law,  and  because  a  court  of 
Vol.147— 31 
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equity  had  no  power  to  enjoin  the  payment  of  the  salary  of 
a  de  facto  officer.  The  law  of  1907  makes  all  appointments 
of  the  commissioner  of  public  works  except  his  deputy  sub- 
ject to  the  civil  service  law  applicable  to  the  city  of  Milwau- 
kee. Sees.  4,  8,  and  12  of  said  ch.  297*  That  law  (ch.  313^ 
Laws  of  1895)  exempts  from  its  provisions  "heads  of  any 
principal  departments  of  the  city*'  and  "officers  and  clerks 
for  the  faithful  discharge  of  whose  duties  a  superior  officer  is 
required  to  give  a  bond.*'  It  is  conceded  by  the  appellant 
that  unless  the  office  or  position  to  which  Mullen  was  ap- 
pointed (that  of  superintendent  of  street  construction  and  re- 
pairing) comes  within  one  of  the  above  exceptions,  the  ap- 
pointee should  have  been  chosen  from  the  eligible  list  of  the 
civil  service  commissioners.  We  do  not  think  that  the  super- 
intendent of  street  construction  and  repairing  is  the  head  of 
a  principal  department  of  the  city.  The  department  of  pub- 
lic works  would  no  doubt  answer  such  a  description,  but  the 
appellant  Mullen  is  but  one  of  four  subordinate  officers  who 
are  subject  to  the  direction  and  control  of  and  who  are  ap- 
pointed by  and  perform  their  duties  under  the  immediate 
supervision  of  their  superior  officer,  the  commissioner  of  pub- 
lic works.  They  are  his  assistants  and  not  heads  of  principal 
departments.  It  is  true  the  law  says  that  each  shall  have 
charge  of  his  respective  department,  but  it  also  says  that  all 
shall  be  under  the  direction  and  control  of  the  commissioner. 
Sec.  8,  ch.  297,  Laws  of  1907.  The  departments  over  which 
they  preside  are  integral  parts  of  the  principal  department 
over  which  their  superior  officer  presides.  The  word  ^'prinr 
cipaV'  in  the  civil  service  law  quoted  must  be  given  effect, 
and  it  is  obvious  here  that  the  department  over  which 
Mr.  Mullen  presides  is  subsidiary  to  that  presided  over  by 
the  commissioner. 

Neither  do  we  think  that  the  commissioner  of  public  works 
is  required  to  give  a  bond  for  the  faithful  discharge  of  their 
duties  by  the  superintendents  whom  he  appoints.     The  law 
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specifically  provides  that  these  superintendents  must  them- 
selves  take  and  file  an  oath  of  office  and  furnish  a  bond  ''for 
the  faithful  discharge  of  their  respective  duties,  in  such 
amount  and  with  such  sureties  as  the  common  council  of  such 
city  may  prescribe."  Sec.  8.  The  complaint  alleges  that 
Mullen  did  furnish  a  bond  in  the  sum  of  $10,000.  Had 
there  been  no  requirement  that  the  superintendents  furnish 
bonds  directly  to  the  city,  there  might  be  a  great  deal  of  force 
in  the  claim  that  the  commissioner  was  liable  for  their  acts 
on  his  bond.  Bviler  v.  Milwaukee,  119  Wis.  526,  97  N.  W. 
185.  But  surely  the  legislature  did  not  intend  that  these  ap- 
pointees should  be  bonded  twice  and  that  the  commissioner 
should  also  be  liable  on  his  bond  for  their  acts.  We  conclude 
that  the  superintendent  of  street  construction  and  repairing 
should  be  appointed  in  the  maimer  provided  by  the  civil  serv- 
ice law  for  the  selection  of  public  servants  coming  under  its 
provisions. 

However,  it  is  strenuously  argued  by  counsel  for  appellants 
that  in  reality  the  action  is  one  to  try  title  to  office,  and  that 
an  action  at  law  in  the  nature  of  a  quo  warranto  is  not  only 
the  appfopriate  but  is  the  exclusive  remedy  to  secure  the  re- 
lief here  sought.  Many  cases  are  cited  which  hold  that 
equity  will  not  take  jurisdiction  of  a  proceeding  to  try  title 
to  office,  and,  generally  speaking,  that  it  will  not  enjoin  the 
payment  of  the  salary  of  a  de  facto  officer  because  such  a  suit 
would  involve  the  title  to  the  office.  The  question  raised  is 
one  that  was  necessarily  passed  on  in  Bviler  v.  Milwaukee, 
119  Wis.  526,  97  N.  W.  186,  although  it  was  not  discussed. 
There  the  court  took  jurisdiction  of  just  such  an  action  as  is 
here  brought,  and  affirmed  the  judgment  on  the  merits. 
Counsel  may  be  justified  in  believing  that  the  question  was 
not  considered  because  not  discussed,  and  that  if  such  was 
the  case  the  decision  should  not  carry  any  great  weight  as  a 
precedent.  Still,  we  think  it  carries  to  a  legitimate  conclu- 
sion a  principle  that  is  well  established  by  the  decisions  of 
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this  court  The  payment  of  salary  to  Mullen  by  the  treas- 
urer of  the  city  of  Milwaukee  was  a  plain,  palpable  violation 
of  the  civil  service  statute.  Sees.  13,  17,  and  18,  ch.  318, 
Laws  of  1895.  This  is  not  intended  as  any  criticism  on  the 
treasurer,  because  he  may  in  good  faith  have  believed  that 
Mr.  Mullen  was  exempt  from  the  operation  of  the  civil  service 
law.  That  question  has  been  resolved  against  him,  however  j 
so  that  every  time  the  treasurer  paid  any  salary  to  Mullen  he 
was  disbursing  public  funds  in  defiance  of  positive  law. 
This  court  has  many  times  held  that  it  would  enjoin  the  un- 
lawful expenditure  of  public  funds  at  the  suit  of  a  taxpayer. 
Peck  V.  School  Dist.  21  Wis.  516 ;  Nevil  v.  Clifford,  65  Wis. 
161, 12  N.  W.  419 ;  Beyer  v.  Cramdon,  98  Wis.  806,  73  N.  W. 
771 ;  Webster  v.  Douglas  Co.  102  Wis.  181,  77  N.  W.  885, 
78  N.  W.  451 ;  Mulberger  v.  Beurhwus,  102  Wis.  1,  78  N.  W. 
402 ;  Land,  L.  &  L.  Co.  v.  Mclntyre,  100  Wis.  245,  75  N.  W. 
964;  Kircher  v.  Pederson,  117  Wis.  68,  73,  93  N.  W.  813; 
8t.  Croix  Co.  v.  Webster,  111  Wis.  270,  273,  87  N.  W.  302 ; 
Siegel  v.  Liberty,  111  Wis.  470,  473,  87  N.  W.  487 ;  Linden 
L.  Co.  V.  Milwaukee  E.  B.  <6  L.  Co.  107  Wis.  493,  503,  83  N. 
W.  851 ;  Allen  v.  Milvxiukee,  128  Wis.  678,  687,  106  N.  W. 
1099 ;  Balch  v.  Beach,  119  Wis.  77, 86, 95  N.  W.  182.  Many 
other  cases  of  like  tenor  are  cited  in  the  foregoing  decisions. 
In  this  connection  it  might  be  said  that  there  is  no  rival 
claimant  for  the  office  of  street  superintendent.  The  ques* 
tion  of  title  to  office  is  involved  in  an  incidental  way  only. 
The  grievance  that  plaintiff  urges  is  that  public  moneys  are 
being  expended  contrary  to  law.  In  proving  his  case  the 
plaintiff  will  be  obliged  to  show  that  Mullen  was  never  legally 
appointed  to  the  office  which  he  holds,  but  this  does  not  neces- 
sarily make  the  action  one  to  try  title  to  office.  Primarily  it 
is  not  such  an  action.  The  rule  here  announced  will,  we  con- 
ceive, be  the  one  best  calculated  to  secure  efficient  adminis- 
tration of  our  civil  service  laws.  The  curative  act  (ch.  352, 
Laws  of  1911)  does  not  validate  or  attempt  to  validate  the 
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appointment  of  Mvllen.  It  purports  only  to  cure  acts  de- 
fectively done  by  the  city,  and  not  omissions  of  duty  by  the 
commissioner  of  public  works,  and  it  is  evident  that  it  was 
not  the  legislative  purpose  to  modify  or  disregard  the  civil 
service  law  applicable  to  Milwaukee,  and  in  effect  to  make  an 
appointment  to  office,  assuming  that  it  had  the  right  to  ap- 
point a  street  superintendent  for  the  city  of  Milwimkee,  a 
point  which  we  do  not  decide.  The  conclusion  reached  ob- 
viates the  necessity  of  deciding  whether  Mullen  was  ineligible 
because  not  a  qualified  elector  of  the  state  at  the  time  of  his 
appointment  and  attempted  qualification.  It  follows  that 
the  complaint  states  a  cause  of  action  and  that  the  order  ap- 
pealed from  should  be  affirmed. 
By  the  Court. — Order  affirmed. 


Fbamb  and  others.  Executors,  Bespondents,  vs.  Atteemedcb 

and  another,  Appellants. 

ycvem1>er  le^Decemter  6,  1911. 

ContrcLcts:  Cotuideration:  Parol  evidence  to  explain  uoritinff:  BanJo- 
ruptcy:  Partnerehip  and  individual  estates:  Dividends, 

1.  Where  an  assignment  recited  that  It  was  made  In  consideration 
of  "one  dollar  and  other  good  and  valuable  considerations," 
parol  evidence  of  the  negotiations  leading  up  to  the  written 
agreement  was  admissible  to  show  what  such  other  considera- 
tions were.  Such  evidence  did  not  tend  to  vary  or  contradict 
the  written  instrument,  but  only  to  explain  it. 

8.  Within  the  meaning  of  an  agreement  by  which  the  assignee  of 
certain .  claims  against  the  bankrupt  estate  of  a  partnership 
was  to  pay  to  the  assignor  any  amount  in  excess  of  five  per 
cent,  which  might  be  received  as  a  dividend  from  such  bank- 
rupt estate,  a  dividend  paid  to  the  assignee  upon  such  claims 
was  received  from  the  bankrupt  estate  of  the  partnership,  al- 
though the  funds  from  which  it  was  paid  were  derived  from 
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the  Individual  bankrupt  estate  of  one  of  the  partners,  the  as- 
sets of  whose  estate  were  never  formally  transferred  to  the 
assets  of  the  firm  estate.  The  only  way  In  which  firm  creditors 
could  lawfully  receive  a  dividend  derived  from  the  individual 
estate  of  a  partner  was  by  virtue  of  a  transfer,  actual  or  con- 
structive, to  the  partnership  estate;  hence  a  constructive  trans- 
fer by  operation  of  law  must  be  held  to  have  been  made. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Ludwig,  Circuit  Judge.     Affirmed. 

The  following  are  the  main  facts  in  the  case  so  far  as  they 
relate  to  questions  presented  hy  this  appeaL  Further  facts 
will  be  stated  in  the  opinion,  where  they  are  discussed :  One 
Richard  Weaver  was  the  owner  of  six  promissory  notes  exe- 
cuted by  the  firm  of  William  Gterlach  &  Company,  aggregat- 
ing $15,744.34.  In  1905  the  firm  was  adjudged  a  bank- 
rupt, and  Weaver^s  claim  filed  against  the  estate  in  the  bank- 
rupt court  was  allowed  at  the  amount  stated.  On  or  about 
the  27th  day  of  February,  1906,  Weaver,  by  an  instrument 
in  writing,  sold  his  interest  in  said  notes  and  claim  to  the 
defendant  Attermeier  in  consideration  of  one  dollar  and  other 
good  and  valuable  considerations.  On  the  next  day  the  de- 
fendant LaBovle  signed  and  delivered  a  contract  to  Weaver 
wherein,  for  a  valuable  consideration,  he  agreed  that  "in  the 
event  that  the  creditors  of  William  Qerlach  &  Company  re- 
ceived from  the  bankrupt  estate  of  said  William  G^rlach  & 
Company  a  dividend  of  more  than  five  per  cent,  upon  claims 
filed  in  said  bankruptcy  proceedings,  within  ten  days  after 
said  dividend  is  payable,''  he  would  pay  to  Richard  Weaver, 
his  executors,  administrators,  or  assigns,  "any  amount  ex- 
ceeding five  per  cent,  declared  and  paid  as  dividends  in  said 
bankrupt  estate  above  mentioned  which  would  be  a  dividend 
upon  claim  of  said  Richard  Weaver  filed  in  said  bankruptcy 
proceedings  on  the  8th  day  of  August,  1905,  and  amounting 
in  the  aggregate  to  $15,744.34.''  The  agreement  further 
provided  that,  in  the  event  the  creditors  of  said  William  Qer- 
lach &  Company  did  not  receive  more  than  five  per  cent  divi- 
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dend  upon  claims  filed  therein  at  the  final  settlement  of  said 
bankruptcy  proceedings,  it  should  be  nuU  and  void*  Weaver 
died  in  1906  and  plaintiffs  were  duly  appointed  executors  of 
his  estate.  They  bring  this  action  to  recover  the  amount  in 
excess  of  five  per  cent,  that  Attermeier  received  from  the 
bankrupt  estate  of  William  Gerlach  &  Company,  claiming 
that  he  orally  agreed  to  repay  such  amount  as  part  consider- 
ation for  the  assignment  to  him  of  the  notes,  he  having  paid 
at  the  time  of  the  assignment  five  per  cent,  of  the  amount  of 
the  claim,  or  $787.82,  and  no  more.  Previous  to  the  com- 
mencement of  this  action  Attermeier  had  received  from  the 
estate  of  George  W.  Goes,  deceased,  a  partner  of  the  firm  of 
William  Gerlach  &  Company,  a  dividend  of  $4,640.84.  By 
a  compromise  agreement  between  plaintiffs  and  Attermeier  it 
was  agreed  that  only  three  eighths  of  this  dividend,  or 
$1,740.09,  should  be  considered  as  a  dividend  from  the  bank- 
rupt estate  of  William  Gerlach  &  Company.  Attermeier  de- 
ducted $787.22,  the  amount  he  had  paid  for  the  notes  at  the 
time  they  were  assigned  to  him,  and  paid  the  balance  of 
$952.87  to  plaintiffs.  This,  as  plaintiffs  claim,  left  all  fu- 
ture dividends  received  from  the  bankrupt  estate  of  William 
Gerlach  &  Company  payable  to  them.  Later  the  referee  in 
bankruptcy  declared  a  dividend  of  nine  per  cent.,  six  per  cent, 
of  which  was  paid  out  of  assets  derived  from  the  bankrupt 
estate  of  Fred  E.  Goes,  the  sole  surviving  partner  of  the 
bankrupt  firm,  and  three  per  cent,  out  of  assets  derived  from 
the  estate  of  William  Gerlach  &  Company.  Plaintiffs 
claimed  they  were  entitled  to  the  total  dividend  of  nine  per 
cent,  while  defendants  contended  they  were  entitled  only  to 
the  three  per  cent,  derived  directly  from  the  estate  of  William 
Gerlach  &  Company.  The  court  made  volimiinous  findings 
of  fact,  many  of  which  were  not  material  to  the  issues  in- 
volved, and  rendered  judgment  for  plaintiffs  for  the  whole 
dividend  of  nine  per  cent.,  amounting  to  $1,416.99.  The 
defendants  appealed* 
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For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Charles  J.  Wea/ver. 

For  the  respondents  there  was  a  brief  by  FratM  &  Black- 
stone,  attorneys,  and  A.  W.  Fairchild,  of  counsel,  and  oral 
argument  by  Mr.  A.  J.  Frame  and  Mr.  Fairchild. 

ViNjB,  J.  The  court  properly  received  evidence  of  the 
negotiations  leading  up  to  the  making  of  the  written  agree- 
ment for  the  purpose  of  showing  the  consideration  paid  by 
the  defendant  Attermeier  for  the  assignment  to  him  of  the 
notes.  The  assignment  recited  that  it  was  made  in  considera- 
tion of  ^^one  dollar  and  other  good  and  valuable  considera- 
tions." It  was  therefore  competent  to  show  by  parol  what 
the  other  good  and  valuable  considerations  were.  Such  evi- 
dence did  not  tend  to  vary  or  contradict  the  written  instru- 
ment, but  only  to  explain  it.  Klueter  v.  Jos.  SchlUz  B.  Co. 
143  Wis.  847,  128  N.  W.  43. 

The  finding  of  the  trial  court  that  Attermeier  agreed,  as  a 
part  consideration  of  the  assignment,  to  repay  any  amount  in 
excess  of  five  per  cent,  received  from  the  bankrupt  estate  of 
William  Qerlach  &  Company,  is  amply  sustained  by  the  evi- 
dence. The  witness  A.  J.  Fram,e  testified  specifically  that 
such  an  agreement  was  made,  and  Attermeier  himself,  in  an 
examination  under  sec  4096,  Stats.  (Supp.  1906:  Laws  of 
1901,  ch.  244),  in  a  former  suit,  stated  that  ^^these  notes  have 
been  proven  as  a  claim  against  the  estate  of  Frederick  £. 
Goes,  as  surviving  partner  of  William  Gerlach  &  Company,  in 
bankruptcy  in  the  district  court  of  the  United  States  for  the 
Eastern  district  of  Wisconsin,  and  any  amount  that  is  se- 
cured by  way  of  dividends  in  the  bankruptcy  court  upon  these 
notes  over  and  above  the  amount  of  $787.22,  the  amount  paid 
by  me,  is  to  be  returned  and  paid  over  to  R.  Weaver,  that  is 
the  Weaver  who  executed  the  assignment  to  me.**  The  com- 
promise agreement  entered  into  between  plaintiffs  and  Atter- 
meier as  to  the  disposition  to  be  made  of  the  dividend  re- 


5]  AUGUST  TERM,  1911,  489 

Frame  ▼.  Attermeier,  147  Wis.  485. 

ceived  from  the  estate  of  George  W.  Goes,  deceased,  as 
well  as  the  contract  of  guaranty  executed  by  the  defendant 
LaBovle,  support  the  finding  that  Aitermeier  agreed  to  repay 
any  amount  in  excess  of  five  per  cent  Indeed,  there  is  no 
testimony  in  the  case  that  would  support  a  contrary  finding. 

Fred  E.  Goes,  the  sole  surviving  partner  of  the  firm^  was 
adjudged  a  bankrupt,  not  because  of  individual  debts,  but 
solely  on  the  ground  of  his  liability  for  partnership  debts. 
No  individual  debts  were  filed  against  his  estate,  but  only  the 
debts  of  the  firm  were  filed  and  allowed  therein,  and  six  per 
cent  of  the  final  dividend  of  nine  per  cent  paid  the  creditors 
of  the  firm  was  derived  from  the  assets  of  the  individual  es^ 
tate  of  Mr.  Goes.  We  quite  agree  with  counsel  for  defend* 
ants  in  saying  that  the  question  of  whether  or  not  plaintiffs 
are  entitled  to  this  dividend  of  six  per  cent  is  the  only  ques- 
tion that  should  be  in  the  case.  It  appears  that  the  trustee  of 
tiie  firm  estate  was  also  the  trustee  of  the  estate  of  Ered  E. 
Goes,  and  that  the  referee  in  bankruptcy  in  the  firm  estate 
ordered  a  dividend  of  six  per  cent  to  be  paid  on  partnership 
claims  out  of  the  assets  derived  from  the  estate  of  Ered  E. 
Goes  and  a  dividend  of  three  per  cent  out  of  the  assets  de- 
rived from  the  estate  of  William  Gerlach  &  Company.  De- 
fendants claim  that  inasmuch  as  the  assets  of  the  estate  of 
Ered  E.  Goes  were  not  formally  transferred  to  the  assets  of 
the  firm  estate,  plaintiffs  are  not  entitled  to  the  six  per  cent 
dividend. 

Sec.  5  f  of  the  Bankruptcy  Act  of  1898  (30  U.  S.  Stats, 
at  Large,  548,  ch.  541)  provides  that  '^the  net  proceeds  of  the 
partnership  property  shall  be  appropriated  to  the  payment  of 
the  partnership  debts,  and  the  net  proceeds  of  the  individual 
estate  of  each  partner  to  the  payment  of  his  individual  debts. 
Should  any  surplus  remain  of  the  property  of  any  partner 
after  paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  payment  of 
the  partnership  debts,^*     2  Kemington,  Bankruptcy,  p.  1760. 
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Since  Fred  E.  Goes  had  no  individual  creditors^  his  whole 
estate  became  by  operation  of  law  subject  to  the  partnership 
debts.  Dickas  v.  Barnes,  140  Fed.  849,  5  L.  E.  A.  n.  s.  654, 
The  mere  fact  that  the  referee  in  his  order  specified  the 
sources  whence  the  dividend  of  nine  per  cent  was  derived 
rendered  it  none  the  less  a  dividend  paid  out  of  the  marshaled 
assets  of  the  partnership  estate.  It  has  uniformly  been  held 
that  partnership  creditors  cannot  recover  directly  from  the 
individual  members  of  the  partnership,  but  must  do  so  by  fil- 
ing their  claim  against  the  firm  and  thus  receive  whatever 
surplus  there  may  be  from  the  individual  members  by  its 
addition  to  the  partnership  assets.  In  re  Henderson^  142  Fed. 
688 ;  Euclid  Nat.  Bank  v.  Union  T.  &  D.  Co.  149  Fed.  975 ; 
In  re  McCoy,  150  Fed.  106,  108.  Attermeier  therefore 
could  not  receive  anything  on  his  debt  against  the  partnership 
directly  from  the  estate  of  the  individual  partner,  Fred  E. 
Qoes.  The  only  way  in  which  he  could  share  in  the  surplus 
of  the  Fred  E.  Goes  estate  was  by  its  transfer,  actual  or  con- 
structive, to  the  partnership  estate.  A  constructive  transfer 
by  o]>eration  of  law  must  be  held  to  have  been  made  in  order 
to  entitle  Attermeier  to  receive  a  dividend  derived  from  the 
individual  estate  of  Fred  E.  (Joes.  The  only  way  he  could 
lawfully  receive  it  was  through  the  partnership  estate.  He 
did  receive  it,  and  no  claim  is  made  that  it  was  not  lawfully 
received.  Hence  the  dividend  of  nine  per  cent,  must  be  re- 
garded as  paid  out  of  the  partnership  estate;  and  if  so,  it  fol- 
lows that  plaintiffs  were  entitled  to  the  whole  thereof. 
By  the  Court. — Judgment  affirmed. 
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.Geudeb,  Pa£schk£  &  FsEY  CoMPANY,  Eespondent,  vs.  Citt 

OF  Milwaukee,  Appellant 

November  IB—December  5,  191L 

(1-3)  Evidence:  Weight  and  sufficiency,  (4)  Injury  to  property: 
Measure  of  damages,  (6-10)  Municipal  corporations:  Insuffir 
ciency  of  sewer:  Liability  for  damage:  Adoption  of  defective 
plans:  Mistakes:  Negligent  execution:  Defects  subsequently  ap- 
pearing: Want  of  repair:  Notice,  (11-14)  Proximate  cause: 
Causes  operating  together:  Action, 

1.  The  uncontroYerted,  reasonable,  positiye,  consietent  evidence  of 

one  witness,  who  personally  knows  whereof  he  testifies,  even 
though  a  party.  Is  controlling. 

2.  The  rule  stated  in  the  foregoing  is  not  for  a  case  where  inherent 

infirmity  impairs  the  credibility  of  the  evidence,  or  evidence 
is  of  opinion  character  in  the  field  of  common  knowledge,  or 
the  special  field  In  which  the  Judge,  presumably,  has  the  knowl- 
edge of  an  expert 

8.  Evidence  given  by  a  witness,  dependable  upon  unverified  reports 
made  by  others  and  not  entered  or  preserved  in  the  regular 
course  of  business,  but  In  efforts  to  make  out  a  claim  to  be  pre- 
sented to  another  for  payment,  is  not,  by  Itself,  sufficient  to 
sustain  such  claim,  if  admissible  at  all. 

4.  The  measure  of  recoverable  loss  in  case  of  wrongful  Injury  by 
one  person  of  property  of  another,  is  the  diminished  market 
value  at  the  time  of  the  occurrence  with  Interest  to  the  date 
of  recovery,  and  the  special  damages.  If  any. 

6.  The  limit  of  municipal  responsibility.  In  any  event,  to  dispose 
of  surface  water  and  sewage.  Is  to  provide  for  such  volume  as 
ordinarily  accumulates. 

6.  In  case  of  construction  by  a  municipality  of  a  sewer  or  drain  to 

take  care  of  surface  water,  or  that  and  sewage,  and  private 
property,  the  safety  of  which  is  dependable  thereon,  is  injured 
by  an  unusual  rainfall, — though  yet  one  not  so  uncommon  but 
that  such  might  reasonably  be  expected  some  time,  the  dam* 
ages  are  not  recoverable. 

7.  If  a  municipality,  acting  reasonably,  duly  adopts  a  plan  of  sew- 

age, specifying  size  of  conduits  and  accessories  and  character 
of  construction,  and  executes  the  same,  it  is  Immune  for  oon« 
sequences  Inherent  In  the  plan  Itself,  Including  the  proposed 
method  of  construction. 
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&  Mistakes  in  respect  to  matters  included  within  the  scope  of  the 
rule  stated  in  No.  7,  are  errors  of  Judgment,  by  a  body  clothed 
with  discretionary  authority,  of  the  same  status  as  Judicial  or 
Otto^t-judicial  acts,  as  regards  liability  for  negligence. 
9.  If  upon  a  sewage  plan  being  duly  adopted  It  is  negligently  exe- 
cuted in  respect  to  something  not  inherent  In  the  plan  or 
method  of  construction,  the  municipality  is  chargeable  with 
knowledge  thereof  and  responsible  for  consequences  within 
limitations  stated  in  the  foregoing. 

10.  If  a  plan  of  sewage  is  legitimately  adopted  and  executed  and 
thereafter  proves  defective,  either  for  want  of  repair  or  In- 
firmity in  the  plan  or  method  of  construction,  and  the  difficulty 
is  brought,  actually  or  constructively,  to  the  knowledge  of  the 
municipal  officers  charged  with  the  duty  of  looking  after  such 
matters,  and  the  insufficiency  Is  not  remedied  within  a  reason- 
able time,  the  neglect  constitutes  actionable  negligence  in  case 
of  injury  to  private  property  being  proximately  caused  thereby. 

IL  In  case  of  damage  to  person  or  property  by  several  circumstances 
each  of  which  is  a  proximate  cause  thereof,  some  of  which  are 
actionable  and  some  not,  the  mere  fact  that  each  was  such 
a  cause  does  not  demonstrate  that  any  one  was  the  proximate 
cause,  and  so  actionable  under  the  circumstances. 

12.  If  two  causes  operate  together  in  producing  an  injury,  one  of 

which  is  of  an  actionable  nature  and  the  other  not,  the  former 
is  not  actionable  under  the  particular  circumstances,  unless 
had  it  not  been  operative  the  injury  would  not  have  occurred. 

13.  If  two  causes  operate  together  in  producing  an  injury,  one  of 

which  is  of  an  actionable  nature  and  the  other  not,  and  the 
injury  would  not  have  occurred  to  as  great  an  extent  had  the 
former  not  been  operative  but  would  have  occurred  to  some  ex- 
tent, the  loss  is  not  legally  chargeable  to  the  former  except 
in  so  far  as  the  injury  was  increased  thereby. 

14.  Where  two  causes  are  set  in  motion,  one  of  which,  in  case  of 

damage  to  a  person  because  of  it,  is  actionable  and  the  other 
not,  and  the  two  lose  their  Identity  by  merger  and,  so  united, 
reach  one  in  his  property  or  person  and  cause  him  damage 
under  such  circumstances  that  had  the  cause  of  actionable  na- 
ture not  existed  the  other  would  have  reached  the  point  d  In- 
Jury  and  caused  the  damage  Just  the  same,  the  person  danmi- 
fied  is  remediless. 

[Syllabus  by  Mabshaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Idwan- 
kee  county:  J.  C.  Ludwig,  Circuit  Judge.     Reversed. 
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Action  to  recover  for  damages  alleged  to  have  been  caused 
by  a  negligently  designed,  constructed,  or  maintained  sewer. 

This  is  the  claim  of  plaintiff:  In  June,  1893,  it  owned  a 
warehouse  and  store  building,  comer  of  Fifteenth  street  and 
St.  Paul  avenue,  in  the  city  of  Milwavkee,  and  had  stored  in 
the  basement  a  large  stock  of  merchandise,  composed,  in  part, 
of  sheet  tin.  The  city  sewer  system  in  front  of  the  building 
was  not  designed  to  take  care  of  surface  water  and  sewage  in 
the  manner  it  was  used  at  such  time.  The  sewer  was  faultily 
designed  and  the  system  also,  as  used  at  such  time,  whereby  it 
became  overloaded  and  burst,  resulting  in  a  large  quantity  of 
the  contents  thereof  going  into  plaintiff's  basement  and  dam^ 
aging  its  property  to  the  extent  of  $4,916.52.  All  conditions 
precedent  to  maintenance  of  the  action  were  pleaded. 

By  the  answer  the  allegations  of  the  complaint  as  to  ac- 
tionable fault,  also  as  to  the  amount  of  damages  to  plaintiff's 
property,  were  put  in  issue  and  it  was  claimed  that  the  escape 
of  water  into  the  basement  was  caused  by  an  extraordinary 
rainfall  which  defendant  was  not  legaUy  bound  to  provide  for. 

Evidence  was  produced  to  establish  plaintiff's  cause  of  ac- 
tion, and,  as  the  trial  court  supposed,  to  establish  the  amount 
of  damages  with  such  certainty  as  not  to  leave  any  jury  ques- 
tion in  respect  thereto.  There  was  also  evidence  tending  to 
prove  defendant's  claim  that  the  damage  was  caused  by  an 
extraordinary  rainfall,— one  which  might  probably  occur 
sometimes  but  at  long  intervals.  The  court  submitted  the 
•case  to  the  jury,  resulting  in  these  findings : 

1.  Plaintiff's  property  was  damaged  in  the  manner  and  at 
the  time  claimed. 

2.  The  rainfall,  immediately  preceding  the  bursting  of  the 
sewer,  was  not  of  such  extraordinary  character  that  such  an 
occurrence  in  that  locality  was  not  reasonably  to  be  appre- 
hended. 

3.  The  capacity  of  the  sewer  was  insufficient  to  provide  for 
the  sewage  and  surface  water  reasonably  to  have  been  ex- 
i)ecvecL. 
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4.  The  officers  of  defendant  ought  reasonably  to  have  ap- 
prehended that  fact 

6.  The  insufficient  size  of  the  sewer  was  a  proximate  cause 
of  the  plaintiff's  damage. 

6.  The  size  and  construction  of  the  sewer  was  such  that 
failure  thereof  to  do  the  service  it  was  subjected  to  was  reason- 
ably to  be  expected* 

7.  The  officers  of  defendant  ought  reasonably  to  have  known 
of  the  insufficiency  of  the  sewer  in  time  to  have  prevented  the 
damage  in  question. 

8.  The  insufficient  construction  of  the  sewer  was  a  proxi- 
mate cause  of  the  injury. 

9.  The  materials  of  which  the  sewer  was  constructed  had 
become  partially  decayed. 

10.  The  officers  of  defendant  ought  reasonably  to  have 
known  that  fact  in  time  to  have  prevented  the  injury. 

11.  The  decayed  condition  was  a  proximate  cause  of  the 
damage. 

12.  Plaintiff  was  not  guilty  of  any  proximately  contribut- 
ing fault. 

13.  The  basement  was  not  dangerously  flooded  before  the 
escape  of  water  and  sewage  from  the  sewer. 

14.  Plaintiff's  property  was  damaged  $2,500, — and  with 
interest  from  the  time  of  the  occurrence,  $4,879. 

The  subject  of  whether  water  from  the  surface  of  the  street 
reached  the  basement  before  that  which  escaped  from  the 
sewer,  or  united  with  the  water  which  escaped  from  the  sewer 
before  the  flow  into  the  basement  so  that  the  damage  would 
have  been  caused  regardless  of  the  bursting  of  the  sewer, — 
the  court  refused  to  submit  to  the  jury. 

There  was  a  second  cause  of  action  for  damages  alleged  ta 
have  happened  because  of  the  condition  of  the  sewer,  a  short 
time  after  the  first  flood,  all  issues  in  respect  to  which  were 
found  in  defendant's  favor. 

The  court  denied  all  motions  and  overruled  all  objectiona 
and  exceptions  adverse  to  the  verdict,  granted  plaintiff's  mo- 
tion to  increase  the  found  damages  to  $4,392.14,  exclusive  of 
interest,  and  with  interest,  $7,665.60,  and  rendered  judgment 
accordingly. 
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For  the  appellant  there  was  a  brief  by  Daniel  W.  Hoan, 
city  attorney,  and  Clifton  WilliamSj  special  assistant  city  at- 
torney, and  oral  argument  by  Mr.  Williams. 

For  the  respondent  there  was  a  brief  by  Austin,  Fehr  <6 
Oehrz,  and  oral  argument  by  0.  0.  Oehrz. 

Marshall,  J.  The  judgment  must  be  reversed  for  several 
reasons.  ^ 

The  trial  court  erred  in  changing  the  finding  of  the  jury 
on  the  subject  of  damages, — ^nearly  doubling  the  same.  That 
is  so  clear  as  to  be  unexplainable,  seemingly,  except  upon  the 
theory  that,  it  was  thought  the  evidence  of  one  interested  wit- 
ness on  the  subject  of  damages,  not  contradicted  from  the 
mouth  of  any  other,  is,  necessarily,  to  be  taken  as  true.  Not  so 
by  any  means.  True,  the  uncontradicted,  positive,  consistent 
evidence  of  one  witness,  who  personally  knows  whereof  he  tes- 
tifies, even  though  a  party,  is  controlling,  if  not  afFected  by  any 
inherent  weakness  materially  impairing  its  credibility,  and 
not  purely  opinion  evidence  in  the  field  of  common  knowl- 
edge, or  the  special  field  in  which  the  judge,  presumably,  has 
the  special  knowledge  of  an  expert.  That  leaves  a  broad  field 
where  the  court  and  jury  are  not  bound  by  the  evidence  of  a 
party,  even  though  entirely  uncontradicted  by  any  other  wit- 
ness. 

The  mere  words  in  which  the  evidence  of  a  witness  may  be 
given,  is  one  thing,  the  probative  effect  is  another.  In  the 
former  it  may  be  very  positive,  direct,  and  consistent,  yet 
in  the  latter  be  of  very  little  weight,  or  of  no  weight  whatever. 
It  may  be  so  very  unreasonable,  or  contrary  to  matters  of 
common  knowledge,  as  to  be  self-destructive,  or  so  based  on 
matter  of  hearsay  as  to  greatly  impair  its  credibility,  if  not 
leave  the  matter  involved  not  established  to  the  reasonable 
certainty  required  to  warrant  a  finding  in  favor  of  the  party 
on  whom  the  burden  of  proof  rests.  These  suggestions  are 
so  elementary  that  the  mere  statement  thereof  is  sufficient  for 
this  case. 
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The  application  of  what  has  been  said  will  be  apparent 
from  the  following:  The  only  evidence  on  the  subject  of  dam- 
ages was  given  by  the  one  mainly  interested  in  securing  a 
judgment,  and  as  large  a  one  as  practicable.  He,  doubtless, 
testified  to  the  truth,  so  far  as  he  knew  it  The  infirmity  was, 
in  that  he  had  very  little,  and  no  precise,  personal  knowledge 
of  the  extent  of  the  damage.  Many  years  elapsed  between 
the  occurrence  complained  of  and  the  trial.  The  witness  de- 
pended, in  the  main,  upon  an  eighteen-year-old  record  made 
by  himself  from  written  data  furnished  him  by  many  persons 
who  were  not  witnesses  and  whose  work  was  entirely  unveri- 
fied. The  original  writings,  even,  were  not  produced.  The 
witness  had,  practically,  no  personal  knowledge  of  the  sub- 
ject of  his  testimony,  except  that  there  was  a  large  amount  of 
tin  stock  in  the  basement ;  that  the  basement  was  flooded  to 
some  extent,  and  that  the  necessary  effect  of  such  an  occur- 
rence on  such  property  was  to  damage  it  What  the  precise 
effect  was  in  the  given  case,  the  amount  of  property  in  the 
basement,  the  extent  to  which  it  was  flooded  with  water,  and 
all  the  particulars  of  the  damages,  were  outside  his  personal 
knowledge.  All  those  matters  were  given  to  him  at  his  desk 
by  verbal  explanations  and  written  data  from  many  persons. 
From  that  he  made  up  the  record  presented  to  the  court  He 
knew  his  statement  to  be  correct  according  to  the  second-hand 
information  which  came  to  his  desk,  gathered  by  those  who 
were  working  in  his  interest,  and  then  compiled  with  his  esti- 
mates and  preserved  on  file,  not  in  the  regular  course  of  busi- 
ness, but  for  the  very  purpose  of  making  up  a  claim  against 
defendant  Whether  the  information  which  came  to  him  was 
true,  he,  manifestly,  did  not  know. 

The  data  furnished  the  witness  as  aforesaid,  were  not,  as 
suggested,  in  the  nature  of  entries,  or  reports  for  entry,  in 
the  regular  course  of  business.  The  happenings  were  not  be* 
fore  the  particular  use  made  of  them  was  contemplated  so  as 
to  make  the  record,  or  evidence  depending  thereon,  admissible 
in  evidence  under  an  exception  to  the  rule  as  to  hearsay  evi- 
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denoe  illustrated  in  F.  Dohmen  Co.  v.  Niagara  F.  Ins.  Co.  96 
Wis.  88,  71  N.  W.  69.  On  the  contrary,  all  the  writings,  as 
before  indicated,  were  made  in  the  process  of  laying  a  basis 
for  efficiently  making  a  claim  against  the  city.  Instead  of 
the  situation  being  such  as  to  create  a  strong  probability  of 
the  work  being  correct,  it  was  one  well  calculated  to  produce 
unsatisfactory  results.  None  of  the  reasons  characterized 
the  matter  rendering  entries  of  transactions  in  the  regular 
course  of  business  in  which  many  persons  are  concerned,  evi- 
dence for  what  they  are  worth,  but  the  one  circumstance  that 
there  were  many  actors  in  the  matter  rendering  it  difficult,  if 
not  impossible,  to  produce  them  in  court  to  verify  their  work 
several  years  after  the  transactions.  There  was  not  even  the 
merit  of  an  attempt  to  produce  those  who  gathered  the  infor- 
mation the  witness  used  in  making  his  statement  Moreover; 
no  effort  was  made  to  have  the  work  done  so  as  to  support  the 
correctness  of  it  by  verification  of  those  who  did  it.  Even 
the  written  data  used  by  the  witness  were  destroyed.  Men, 
in  number  and  of  a  character,  were  used  in  gathering  the  in- 
formation, in  utter  disregard  of  the  necessities  of  the  future 
as  regards  judicially  establishing  a  claim.  The  dilemma 
which  left  the  case  to  rest,  largely,  on  the  unverified  state- 
ments, was  created  by  respondent  at  the  very  time  when  great 
care  should  have  been  exercised  to  gather  and  preserve  evi- 
dence, competent  in  a  court  of  justice  to  establish  the  facts. 

When  it  came  to  giving  a  money  measure  of  the  diminished 
value  of  the  property,  the  witness  gave  opinion  evidence  only, 
and  not  even  that,  as  we  have  seen,  on  personal  knowledge  of 
the  damage,  or  facts  in  that  regard  verified  upon  the  trial,  or 
at  alL  Moreover,  not  even  opinion  evidence  was  given  of  the 
value  constituting  the  legal  basis  for  a  recovery.  He  failed 
to  testify  at  all  to  the  diminution  of  the  market  value  of  the 
stock  caused  by  the  flood.  His  evidence  related  to  what  the 
property  cost  and  what  it  was  worth  to  respondent  after  the 
flood. 

There  is  this  further  infirmity  in  the  evidence  as  regards 
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furnishing  any  certain  basis  for  an  assessment  of  damages: 
There  was  a  second  flood  and  a  second  infliction  of  damages, 
as  was  claimed,  and  statement  of  loss  made  up  including  both 
occurrences.  The  jury  found,  there  was  no  right  of  recovery 
shown  for  the  second  occurrence,  and  that  was  not  disturbed. 
An  attempt  was  made  to  separate  the  claim  so  it  would  be 
definitely  seen  what  amount  was  chargeable  to  the  first  flood 
and  what  to  the  second.  In  the  end,  the  precise  amount 
charged  by  the  witness  to  each  flood  wajs  left  quite  uncertain. 
If  removed  from  the  field  of  conjecture,  it  was  not  from  the 
field  calling  for  jury  interference,  if,  indeed,  it  had  sufficient 
probative  power  to  locate  it  there  at  all. 

On  the  whole,  we  are  not  prepared  to  say,  there  was  suffi- 
cient competent  evidence  of  the  damages  to  warrant  the  jury 
in  finding  in  respect  thereto  to  a  reasonable  certainty,  or  even 
that  the  evidence  depended  on  to  prove  the  claim  was  compe^ 
tent  at  all.  It  would  not  be  well  to  venture  upon  another  trial 
without  being  prepared  to  furnish  some  substantial  verifica- 
tion of  the  data  upon  which  the  witness  relied  in  making  up 
the  claim  for  damages,  not  only  as  regards  the  amount  and 
kinds  of  property  damaged,  but  the  precise  condition  thereof 
after  the  flood.  In  attempting  to  make  a  finding  as  to  dam- 
ages, under  the  circumstances,  that  the  jury  placed  the  amount 
much  less  than  the  total  claimed,  is  most  natural.  It  was 
competent  for  them  to  do  so, — conceding  for  the  point  that 
the  evidence  of  damages  was  competent  to  establish  some 
amount  with  reasonable  certainty, — ^upon  the  theory  that  no 
more  than  the  $2,500  found  was  established,  satisfactorily. 
At  the  best  for  respondent,  conceding  as  indicated,  the  court 
grievously  erred  in  changing  that  finding  by  greatly  increas- 
ing the  amount. 

Another  serious  error  was  committed  by  submitting  ques- 
tions to  the  jury,  especially  in  connection  with  the  charge,  as 
to  whether  the  rainfall  was  so  excessive  as  not  to  be  reasonably 
anticipated  by  men  using  ordinary  care, — ^the  thought  being 
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that  answers  thereto  would  settle  the  question  as  to  municipal 
liability.  That  idea  pervades  the  whole  verdict.  The  error, 
in  prejudicial  character,  was  intensified  by  refusal  of  the 
court  to  submit  to  the  jury,  whether  the  rainfall  was  extra- 
ordinarily heavy.  Evidently  the  learned  trial  court  enter- 
tained the  idea  that,  in  maintaining  a  system  for  carrying  off 
surface  water,  or  such  and  sewage,  the  city  should  provide 
for  any  accumulation  reasonably  to  be  expected.  That  idea 
was,  unmistakably,  embodied  in  the  verdict  as  explained  by 
the  instructions.  That  it  was  erroneous  seems  plain  from  the 
following: 

The  leading  case  in  this  state  on  the  subject  under  discus- 
sion is  Allen  v.  Chippewa  Falls,  52  Wis.  430,  9  N.  W.  284. 
There  rainfalls  are  plainly  differentiated  or  divided  into  or- 
dinary, extraordinary,  and  unprecedented.  The  latter  class, 
is  not  expressly  spoken  of,  but  is  inferentially.  The  plain 
logic  of  the  case  is  that  there  are  ordinary  rain  storms, — 
such  as  frequently  and  ordinarily  occur, — extraordinary  rain 
storms, — such  as  occur  sometimes,  but  are  not  unprecedented, 
hence  may  be  reasonably  anticipated  ^will  occur  once  in  a 
while, — and  the  unprecedented, — such  as  have  never,  so  far 
as  known,  definitely,  occurred  before,  and  so  are  not  reason- 
ably to  be  expected  even  at  long  intervals,  though  not  impos- 
sible. 

It  is  only  the  first  class  mentioned  that  the  municipality,  in 
maintaining  its  sewer  system,  must  use  ordinary  care  to  pro- 
vide for.  What  the  court  meant  in  Allen  v.  Chippewa  Falls^ 
.rupra,  by  "extraordinary"  is  plain  from  the  fact  that  the 
word  was  not  used  as  synonymous  with  "unprecedented"  but 
with  unusual, — that  which  is  rare  or  uncommon;  happens 
sometimes  but  not  so  often  as  to  be  regarded  a  common  oc- 
currence. 

The  conclusion  stated  will  be  appreciated  by  a  study  of  the 
opinion  of  Denio,  C.  J.,  in  Mills  v.  Brooklyn,  32  N.  Y,  489„ 
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495,  which  was  followed  in  the  Allen  Case,  this  language  be- 
ing quoted : 

"If  the  city  provides  drains  and  gutters  of  sufficient  size  to 
carry  off  in  safety  the  ordinary  rainfall,  or  the  ordinary  flow 
of  surface  water,  occasioned  by  the  storms  which  are  liable  to 
occur  in  this  climate  and  country,  it  is  all  the  law  should  re- 
quire." 

Note  the  words  "storms  which  are  liable  to  occur."  The 
court  in  the  Allen  Case  correctly  interpreted  the  thought  of 
the  New  York  court  as  not  to  be  of  all  storms  which  are  liable 
to  occur,  but  storms  which  usually  occur.  That  is  manifest 
by  the  phrasing  of  the  matter  by  this  court  thus : 

"If  the  city  did  provide  gutters  which  were  sufficient  to 
conduct  away  in  safety  the  rainfall  of  ordinary  storms, — 
such  freshets  as  usually  occur  in  this  climate, — ^it  would  seem 
to  be  all  the  law  should  require." 

"What  has  been  said  is  confirmed  by  Hopkins  v.  Rush  River, 
70  Wis.  10,  34  N.  W,  909,  35  N.  W.  939,  where  the  court 
declared  that  in  the  Allen  Case  it  was  held  that  the  limit  of 
municipal  duty  was  to  provide  for  such  storms  as  are  "usually 
liable  to  occur."  Note  the  significance  of  the  words  "usually 
liable."  That  plainly  excluded  storms  which  are  liable  to 
occur  and  so  are  within  reasonable  anticipation  that  they  may 
or  will  occur,  but  only  at  long  intervals. 

In  the  Hopkins  Case,  as  counsel  for  ap]>ellant  contend,  the 
judgment  was  reversed  because  the  trial  court,  the  same  as 
here,  submitted  the  case  as  if  all  storms  within  reasonable  an- 
ticipation are  to  be  provided  for.  The  question  submitted 
was,  "Whether  the  freshet  in  question  was  one  reasonably  to 
be  anticipated  ?"     This  court  commenting  on  that  said : 

"In  this  latitude  and  climate,  unusual  and  extraordinary 
rainfalls  and  freshets  may  reasonably  be  anticipated  by  any 
one  at  long  intervals  and  uncertain  times.  Hence  the  jury 
may  have  found  that  the  freshet  in  question  was  an  unusual 
or  extraordinary  one,  and  yet  that  it  might  reasonably  be  an- 
ticipated by  the  town  authorities  to  occur  some  time." 
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Because  it  is  for  the  latter  duty  only  a  municipality  in 
maintaining  a  sewer  system  is  to  provide.  The  judgment 
was  reversed. 

The  idea  expressed  in  the  Hopkins  Case  was  in  mind  in 
Schroeder  v.  Barahoo,  93  Wis.  95, 100,  67  N.  W.  27.  There 
Allen  V.  Chippewa  Falls  was  referred  to  as  correctly  holding 
that  ^'n^ligence  on  the  part  of  the  municipality  cannot  be 
predicated  on  mere  failure  to  construct  gutters  or  sewers  of  a 
sufficient  capacity  to  carry  off  surface  water  in  case  of  an  ex- 
traordinary storm,  such  that  a  person  of  ordinary  prudence 
would  not  ordinarily  anticipate  and  provide  against."  The 
word  ^^anticipate'^  was  added  to  what  was  said  in  the  Allen 
Case.  But  it  is  evident  there  was  no  thought  of  adding  a  new 
element  "Anticipate"  was  used  in  connection  with  "ordi- 
nary" with  the  idea  that  what  ordinarily, — commonly, — oo- 
curs,  must  necessarily  be  within  ordinary  anticipation.  Ob- 
viously there  is  a  vdde  difference  between  the  things  ordi- 
narily anticipated  because  of  their  common  occurrence,  and 
things  within  reasonable  anticipation,  which  extends  to  every- 
thing which  may  reasonably  happen, — things  which  are 
VTithin  the  realms  of  possibility,  but  extraordinary  in  that 
they  seldom  occur. 

There  was  much  evidence  tending  to  prove  that  the  base- 
ment was  flooded  before  the  sewer  broke  and  that,  had  the 
break  not  occurred,  the  damage  would  have  happened  just 
the  same.  The  evidence  strongly  tends  to  show  that  the 
breaking  of  the  sewer,  at  the  worst,  merely  added  to  a  flood 
already  existing;  the  water  from  the  sewer  uniting  vdth  an 
existing  flow  in  the  street  in  which  that  from  the  sewer  lost 
its  identity.  So  it  seems  quite  clear  that  the  court  should 
have  submitted  questions  on  both  subjects,  as  requested.  If 
the  damages,  in  the  whole,  would  have  occurred  regardless 
of  the  breaking  of  the  sewer,  then  such  breaking  was  not  the 
proximate  cause  of  the  injury  to  respondent's  property.  If 
the  water  from  the  sewer  united  with,  and  lost  its  identity  in, 
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an  independent  flow  of  water  which  as  an  entirety  subse- 
quently reached  respondent's  basement,  then  the  breaking  of 
the  sewer  was  not  the  proximate  cause  of  the  respondent's 
damage  except  in  so  far  as  the  damage  would  not  have  oc- 
curred had  the  water  from  the  same  not  been  added  to  that 
in  the  street  The  rules  governing  these  phases  of  the  case 
are  fully  discussed  in  Cook  v.  M.,  St  P.  &  8.  8*  M.  B.  Co.  98 
Wis.  624,  74  N.  W.  661.  All  such  should  have  been  submit- 
ted to  the  jury,  if  the  case  had  to  be  submitted  at  all. 

The  point  is  made  that  the  evidence  conclusively  shows  that 
the  rainfall  and  flood  were  extraordinary  and,  therefore,  the 
court  should  have  taken  the  case  from  the  jury  in  appellant's 
favor.     That  matter  is  by  no  means  free  from  difficulty. 

The  evidence  very  strongly  tends  to  prove  that  the  rainfall 
was  out  of  the  ordinary.  It  is  not  unlikely  that  the  trial 
court  would  have  so  held,  as  matter  of  law,  had  the  rule  been 
understood  to  be  as  we  have  indicated.  The  court  might 
well  have  thought  the  rainfall  was  extraordinary, — ^unusual 
and  yet  not  beyond  reasonable  anticipation, — something  be- 
tween an  unusual  occurrence  and  the  unprecedented.  Had  it 
been  supposed  that  such  medium  line  was  fatal  to  respondent, 
the  result,  perhaps,  would  have  been  different  There  was 
undisputed  evidence  that  before  the  sewer  broke  basements  in 
the  vicinity  of  respondent's  were  flooded,  water  was  over  side- 
walks in  some  places  to  a  considerable  depth,  and  in  one  in- 
stance the  sidewalk  actually  floated  off.  The  evidence  on  the 
part  of  appellant  made  out  a  very  strong  case  of  an  extraordi- 
nary rainfall  and  freshet, — such  as  occurs,  if  at  all,  only  at 
long  and  very  uncertain  intervals, — ^indeed  one,  the  like  of 
which,  no  evidence  was  produced.  Opposed  to  that  there  was 
only  the  weather  bureau  record  produced  by  the  person  in 
charge,  and  his  evidence  in  connection  therewith  respecting 
rain  precipitation.  At  one  point  he  was  inclined  to  call  the 
rainfall  in  question  excessive,  but  not  extraordinary,  and  at 
another  excessive  though  not  to  such  extent  but  that  it  was 
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within  reasonable  expectation.  He  said  a  precipitation  of 
one  inch  per  hour  would  be  excessive.  The  person  in  charge 
of  the  forecasting  department  of  the  local  station  of  the 
weather  bureau,  showed  by  his  record  that  the  precipitation 
on  the  day  in  question  for  the  hour  about  the  time  the  sewer 
broke  was  considerably  more  than  one  inch,  had  not  been  ex- 
ceeded but  some  three  times  in  about  seventeen  years,  and 
had  not  really  been  exceeded  at  all  imder  the  same  circum- 
stances. He  called  it  extraordinary.  Neither  of  these  wit* 
nesses  pretended  to  know  anything  about  the  particular 
freshet,  except  as  indicated  by  their  records. 

On  the  state  of  the  case  indicated  the  majority  of  the  jus- 
tices are  constrained  to  hold  that  there  may  be,  in  some  per- 
missible view  of  the  evidence,  room  for  holding  that  the  rain- 
fall was  not  extraordinary.  As  we  have  indicated,  neither  trial 
judge  nor  jury  passed  on  the  matter  from  a  proper  point  of 
view  as  to  the  law.  Therefore,  it  is  thought  best  to  leave  it 
80,  upon  another  trial,  such  court  can  exercise  original  judg- 
ment in  respect  thereto. 

In  view  of  the  foregoing,  a  few  general  observations  re- 
specting other  matters  which  seem  within  the  exceptions,  will 
suffice  to  guard  against  a  recurrence  of  the  errors  found  in 
the  record,  and  others  that  might  be  cognate  thereto. 

The  issue  of  whether  the  sewer  was  sufficient  in  size  for  the 
service  put  upon  it  was  submitted,  found  in  the  negative,  and 
that  such  defect  was  a  proximate  cause  of  the  injury.  In 
this,  the  court  seems  to  have  overlooked  the  settled  doctrine 
that,  if  a  municipality,  acting  reasonably,  adopts  a  plan  of 
sewage,  including  the  size,  form,  and  character  generally  of 
the  conduits,  and  executes  the  same,  it  is  immune  for  conse- 
quences inherent  in  the  plan  itself,  including  the  proposed 
method  of  construction.  Schroeder  v.  Barahoo,  93  Wis.  95, 
67  N.  W.  27 ;  HaH  v.  Neillsville,  125  Wis.  546,  104  N.  W. 
699,  Mistakes  of  the  character  of  those  mentioned  are  ref- 
erable to  mere  errors  of  judgment  made  by  a  body  clothed  by 
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law  with  discretionary  authority^  and  have  the  same  status 
as  regards  liability  for  negligence  as  mistakes  of  any  person  or 
body  exercising  jt/o^judicial  authority. 

True,  if  upon  executing  a  plan  of  sewage  and  the  system 
being  put  in  operation  it  proves  defective,  endangering  pri- 
vate rights,  the  duty  arises  to  exercise  ordinary  care  to  remedy 
the  matter,  and  failure  to  perform  such  duty  may  be  action- 
able. Hart  V.  Neillsville,  supra;  Hart  v.  NeillsviUe,  141 
Wis.  3,  123  N.  W.  125.  Whether  the  municipality  had  such 
knowledge  or  not  in  this  case,  was  submitted  to  the  jury  and 
found  in  respondent's  favor;  but,  inasmuch  as  the  record  is 
barren  of  evidence  that  the  sewer  at  any  time  before  the  in- 
stance in  question  had  proven  insufficient,  it  seems  likely  that 
the  jury  might  have  so  answered  upon  the  theory  that  the 
plan  itself  was  insufficient,  and  the  municipal  officers  should 
have  known  it.  Of  course  the  rule  which  renders  the  munici- 
pality immune  for  mistakes  in  the  plan  will  render  it  immune 
from  any  charge  of  constructive  knowledge  of  insufficiency 
from  mere  implied  knowledge  of  the  plan.  Knowledge,  ac- 
tual or  constructive,  in  such  a  case,  must  come  from  perform- 
ance of  the  system  or  something  other  than  knowledge  of  the 
plan  itself.  The  municipality  does  not  need  to  search  for 
defects  till  something  occurs  independently  of  the  plan  to 
suggest  the  existence  thereof.  The  submission  of  the  case  in 
this  respect  was  not  free  from  criticism.  The  appellant  hav- 
ing in  the  exercise  of  its  discretionary  authority  adopted  the 
plan,  it  had  a  right  to  presume  that  such  plan  was  sufficient 
till,  by  performance,  the  contrary  was  brought  home  to  it, 
actually  or  constructively.  It  did  not  have  to  suspect  the 
existence  of  defects  and  search  for  them. 

This  must  be  remembered:  (1)  A  municipality  is  not  re- 
sponsible for  mistakes  in  a  duly  adopted  plan  of  sewage. 
(2)  A  municipality  is  responsible  for  a  defective  original 
construction  of  a  system  of  sewage,  as  said  in  the  authorities 
already  cited,  but  that  means  negligent  execution  of  the  plan. 
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not  defective  original  construction  inhering  in  the  plan  itself. 
Proper  construction  according  to  the  adopted  plan  can  never 
be  a  defective  original  construction,  within  the  rule  men- 
tioned. (3)  If  a  duly  adopted  and  executed  plan  of  sewage 
does  not  prove  defective  in  operation  while  in  a  proper  state 
of  repair,  but  becomes  out  of  repair  to  the  knowledge,  actual 
or  constructive,  of  the  municipality,  the  duty  devolves  upon 
it  to  remedy  the  matter,  and  it  is  liable  for  failure  to  exercise 
ordinary  care  in  respect  thereto. 

One  thing  more.  We  observe  that  the  f prm  of  the  ques- 
tions on  the  subject  of  proximate  cause,  was  such  that,  as  to 
three  distinct  matters,  the  jury  found  that  each  tvas  a  proxir 
mate  cause  of  the  injury.  There  was  no  finding  that  any 
one,  or  all,  was  the  proximate  cause.  Since  one  of  the  ques- 
tions might  well  have  been  interpreted  so  the  answer  would 
not  render  appellant  liable,  and  there  were  matters,  particu- 
larly the  great  amount  of  water  which  gathered  in  the  street 
independently  of  the  sewer,  indicating  that  there  were  other 
causes  and  may  be  some  one  of  them  was  the  proximate  cause 
of  the  injury,  it  is  difficult  to  see  how  the  verdict  could,  in 
any  event,  support  a  judgment  in  respondent's  favor. 

There  may  be  more  than  one  proximate  cause  of  a  personal 
injury,  all  concurring  to  produce  it  But  neither  can,  by  it- 
self, be  said  to  be  the  efficient  or  proximate  cause,  unless,  had 
the  others  not  operated,  it  would  have  produced  the  injury. 
So  in  case  of  there  being  two  causes,  one  which  is  of  an  ac- 
tionable nature,  and  the  other  not,  it  is  not  sufficient  to 
find  that  the  former  was  a  proximate  cause,  because  it  may  or 
may  not  have  been  an  efficient  cause ;  for  that,  it  must  have 
been  an  element  added  to  the  other  producing  the  result, 
which,  without  it,  wotdd  not  have  occurred.  Cooh  v.  M.,  8t. 
P.  <&  8.  8.  M.  B.  Co.  98  Wis.  624,  638,  74  N.  W.  561. 

By  the  Court. — The  judgment  is  reversed  as  to  the  first 
flood  complained  of,  and  action  remanded  for  a  new  trial  as 
to  such  first  flood. 
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liANGE,  by  guardian  ad  litenij  Eespondent^  vs.  Ejegkhsfsb 

Box  Company,  Appellant. 

November  16-— December  5,  IdlL 

Ma$ier  and  servant:  Injury  from  unguarded  knives  in  planer:  Neff- 

ligence:  Warning  of  danger:  Minors. 

In  an  action  for  Injuries  to  a  minor  employee  In  a  box  factory, 
caused  by  his  hand  accidentally  coming  In  contact  with  the 
revolving  knives  In  a  planing  machine  which  he  was  passing, 
the  evidence — showing,  among  other  things,  that  a  box  had 
been  provided  to  cover  the  knives  at  all  times  when  the  ma- 
chine was  not  In  use,  and  not  showing  knowledge  on  defend- 
ant's part  that  the  knives  were  ever  left  uncovered  except  when 
the  machine  was  being  operated — Is  held  Insufficient  to  charge 
defendant  with  negligence  either  In  leaving  the  machine  un- 
covered or  In  falling  to  warn  plalntUf  of  the  danger. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  F.  C.  Eschweilee,  Circuit  Judge.     Reversed. 

This  action  was  brought  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  by  plaintiff,  a  minor  under  fif- 
teen years  of  age.  There  was  a  verdict  and  judgment  for  the 
plaintiff  and  defendant  appealed. 

The  complaint  charges  that  the  plaintiff  was  a  minor,  and 
while  in  the  employ  of  the  defendant  lost  the  ends  of  his 
third  and  fourth  fingers  on  his  left  hand  by  having  his  hand 
come  in  contact  with  the  knives  of  a  planer  while  he  was  pass- 
ing along  an  alley  or  aisle  next  to  the  planer ;  that  the  planer 
had  an  iron  bed  about  five  feet  long  and  three  feet  wide,  the 
surface  of  which  was  about  three  and  one-half  feet  above  the 
floor;  that  a  set  of  knives  was  caused  to  revolve  in  a  slot  in 
said  table  bed,  and  that  the  bed  could  be  raised  or  lowered  so 
as  to  cause  the  knives  to  project  more  or  less,  or  not  at  all, 
above  the  surface  of  the  bed ;  that  the  knives  revolved  so  rap- 
idly as  to  be  invisible ;  that  said  knives  were  dangerous  to  per- 
sons passing  the  machine ;  that  said  knives,  except  when  the 
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machine  was  at  a  standstill  or  was  being  operated^  were  at  all 
times  guarded  or  protected,  either  by  means  of  a  box  or  cover, 
or  by  raising  the  bed  of  the  machine  above  the  knives ;  that 
plaintiff  was  required  to  pass  along  said  alleyway,  which  was 
about  three  feet  wide,  and  had  to  pass  close  to  the  machine ; 
that  while  passing  he  accidentally  came  against  the  machine 
and  his  left  hand,  unknowingly  and  inadvertently,  came 
against  the  revolving  knives ;  that  the  machine  was  running, 
but  was  not  being  operated,  and  there  was  no  guard  over  the 
knives,  which  knives  projected  slightly  above  the  surface  of 
the  bed ;  that  plaintiff  did  not  know  the  knives  were  revolving, 
and  prior  to  his  injury  had  never  seen  the  knives  in  said  ma- 
chine uncovered  or  unprotected,  and  had  never  been  warned 
of  the  knives. 

The  negligence  charged  was  that  defendant  failed  to  prop- 
erly cover  and  guard  the  knives  and  failed  to  warn  plaintiff 
of  the  danger.  The  usual  motions  and  exceptions  were  made 
and  filed  and  various  errors  assigned,  which,  in  so  far  as  they 
are  necessary  to  the  determination  of  this  appeal,  will  be  con- 
sidered. 

For  the  appellant  there  was  a  brief  by  Doe  <fe  Bailhom,  and 
oral  argument  by  /.  B.  Doe, 

For  the  respondent  there  was  a  brief  by  Bitbin  <6  Lehr,  at- 
torneys, and  W.  B.  Bubin,  of  counsel,  and  oral  argument  by 
W.  B.  BvJnn. 

Kebwin,  J.  The  facts  in  this  case  are  substantially  undis- 
puted. The  testimony  shows  that  the  plaintiff  was  fourteen 
years  and  nine  months  of  age ;  that  he  commenced  work  for 
the  defendant  February  22d  and  continued  until  the  time  of 
the  injury,  March  19,  1909 ;  that  he  worked  at  "taking  off*' 
from  a  rip  saw,  whict  work  consisted  in  taking  sticks  from 
the  rip  saw  after  being  sawed,  placing  them  upon  a  truck,  and 
pushing  them  to  the  elevator;  that  the  factory  building  in 
which  plaintiff  worked  runs  north  and  south;  that  the  rip 


608         SUPREME  COURT  OF  WISCONSIN.     [Deo- 

Lange  v.  Kieckhefer  Box  Go.  147  Wis.  606. 

saw  was  in  the  north  end,  the  toilet  room  in  the  south ;  that 
in  going  from  the  machine  where  plaintifF  worked  to  the  toilet 
room  he  passed  along  an  alley  beside  the  planer  or  jointer 
which  caused  his  injury,  which  planer  was  four  or  five  feet 
from  the  rip  saw ;  that  plaintiff  was  not  told  that  there  were 
knives  in  the  planer.  He  testified  that  in  walking  along  the 
alley  beside  the  planer  he  got  his  fingers  in  the  knives  and  the 
ends  of  two  were  cut  off ;  that  he  was  facing  the  machine  when 
the  injury  occurred ;  that  he  walked  as  he  usually  did ;  that 
there  was  a  truck  in  the  alley,  and  just  room  for  him  to  pass 
between  it  and  the  machine;  that  he  did  not  know  whether 
there  was  any  one  working  at  the  machine  at  the  time  or  not — 
did  not  see  any  one  and  did  not  know  that  the  machine  was 
running;  that  he  first  learned  there  were  knives  in  the  ma- 
chine three  or  four  weeks  after  the  accident  when  he  went 
with  his  father  to  look  at  it;  that  from  February  22d  to 
March  19  th,  six  days  in  the  week,  he  worked  within  four  or 
five  feet  of  the  machine  and  never  saw  the  box  over  the  knives. 
He  also  testified  that  he  did  see  the  box  over  the  knives,  and 
also  that  he  could  not  see  the  machine  because  of  a  post  near 
by;  that  he  passed  by  the  planer  every  day  at  least  twice  a 
day  and  never  saw  any  knives  and  never  saw  the  machine 
standing  still — ^it  was  always  running  when  he  looked  at  it; 
that  he  walked  within  a  foot  or  two  of  the  planer  every  time 
he  passed;  that  sometimes  he  saw  the  box  on  the  machine 
when  the  machine  was  running  and  no  one  using  it;  that 
sometimes  he  did  not  see  the  box  and  did  not  know  what  it 
was  for,  and  never  saw  the  box  off  the  machine  when  no  one 
was  using  it  and  it  was  running;  that  from  his  position  at 
the  rip  saw  he  could  not  tell  whether  any  one  was  working  at 
the  planer  or  not,  and  could  not  see  when  he  walked  by  the 
machine  whether  there  was  a  man  working  at  it  or  not ;  that 
he  never  saw  any  one  working  at  it  during  the  time  he  was 
there,  but  saw  the  box  "laying  around  there ;"  that  when  the 
box  was  off  he  did  not  notice  whether  the  machine  was  run- 
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ning  or  not ;  that  it  might  have  been  standing  still ;  that  when 
injured  he  got  his  fingers  on  the  top  of  the  planer  table  where 
the  knives  were;  that  the  reason  he  got  on  the  knives  at  the 
time  of  the  injury  was  because  '^I  did  not  think  about  that 
machine;"  that  if  he  had  thought  about  it  and  noticed  the 
machine  there  was  no  reason  why  he  could  not  have  kept  his 
hands  away  from  it.  He  also  testified  in  his  deposition 
under  sec.  4096,  Stats.  (Laws  of  1909,  ch.  84),  that  the  day 
he  was  injured  was  the  first  time  he  had  ever  seen  the  ma- 
chine with  the  box  off  the  knives  when  it  was  not  being  oper- 
ated, and  that  it  was  always  guarded  on  other  days  when  he 
went  past.  The  evidence  further  shows  that  the  table  or  bed 
of  the  machine  was  two  feet  eleven  inches  from  the  floor  and 
the  top  of  the  table  about  on  a  line  with  plaintiff's  hip ;  that 
the  knives  were  seven  or  eight  inches  from  the  outside  edge 
of  the  table.  "No  witness  was  sworn  on  behalf  of  the  plaint- 
iff except  himself,  and  only  one  witness,  the  superintendent, 
was  sworn  on  behalf  of  the  defendant,  who  testified  that  be- 
fore March  19th  a  box  ten  by  twelve  inches  and  four  inches 
high  was  kept  at  the  planer  to  cover  the  knives;  that  his  in- 
structions to  the  operators  of  the  machine  were  to  keep  the  box 
over  the  knives  when  the  machine  was  not  in  use,  and  that  be- 
fore the  accident  he  had  nevei^  learned  that  the  machine  had 
been  left  running  with  the  knives  uncovered;  that  he  had 
never  seen  the  machine  without  the  box  over  the  knives,  except 
when  in  operation ;  that  if  the  operator  of  the  planer  had  oc- 
casion to  step  away  a  minute  or  two  to  get  stock  or  move  a 
truck  he  would  not  be  expected  to  put  the  box  over  the  knives ; 
that  he  never  knew  a  man  to  leave  the  machine  without  put- 
ting the  box  over  the  knives,  but  he  might  walk  ten  or  twelve 
feet  from  the  machine  to  a  truck  without  doing  so ;  that  he 
went  about  the  factory  eveiy  two  hours  and  made  inspection. 
The  evidence  of  the  superintendent  is  uncontradicted. 

The  main  contentions  of  counsel  for  appellant  are  (1)  that 
the  complaint  does  not  state  a  cause  of  action;  (2)  that  no 
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negligence  of  defendant  is  shown;  and  (3)  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  matter  of  law,  there- 
fore the  motion  for  directed  verdict  should  have  been  granted. 
The  credibility  and  consistency  of  plaintiffs  evidence  is 
strenuously  attacked,  and  it  is  argued  that  it  conclusively  ap- 
pears that  the  plaintiff  was  guilty  of  contributory  negligence 
upon  the  undisputed  evidence. 

We  shall  not  pass  upon  that  question  because  the  court  is 
of  opinion  that  no  negligence  of  defendant  was  shown.  The 
allegations  of  the  complaint  are  ^Hhat  said  knives  could  be, 
and  generally  are,  guarded  and  protected  while  said  machine 
is  not  in  use,  by  means  of  a  box  placed  over  the  niche  in  which 
said  knives  revolve,  which  device  is  in  general  use.  •  •  •  That 
excepting  when  said  machine  was  at  a  standstill,  or  when  said 
machine  was  being  operated,  the  knives  in  said  machine  were 
at  all  times  guarded  and  protected,  either  by  means  of  said 
box,  or  by  raising  said  table  above  the  knives,  as  hereinbe- 
fore described,  and  that  said  planing  machine  and  its  said 
knives  could  be,  and  generally  are,  guarded  and  protected 
when  said  machine  is  in  nse,  and  while  operated.  •  •  •" 

The  evidence  is  in  harmony  with  the  allegations  of  the 
complaint  The  evidence  of  the  plaintiff  and  the  superin- 
tendent has  been  heretofore  referred  to.  There  is  no  showing 
sufficient  to  charge  the  defendant  with  knowledge  that  the 
knives  were  ever  left  uncovered  when  the  machine  was  not 
being  operated.  Admitting  the  plaintiff's  evidence  to  be 
true  and  construing  it  in  the  light  most  favorable  to  plaintiff, 
it  is  extremely  doubtful  whether  it  establishes  the  fact  that 
the  machine  was  not  being  operated  when  the  plaintiff  was 
injured  and  that  the  operator  had  stepped  aside  for  a  moment 
in  the  discharge  of  his  duties.  But  in  any  event  it  is  clear 
that  there  is  no  evidence  sufficient  to  charge  the  defendant 
with  negligence  in  leaving  the  machine  uncovered,  nor  is 
there  allegation  or  proof  of  incompetency  of  the  operator  of 
the  machine  or  any  employee  of  defendant. 
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It  is  insisted  by  respondent  that  defendant  should  have 
warned  plaintifi  of  the  danger.  But  it  is  clear  from  the  evi- 
dence that  defendant  owed  no  duty  to  plaintiff  to  warn* 
Plaintiff  was  not  operating  the  machine.  He  merely  passed 
by  it  in  going  along  the  alley.  The  master  provided  for  the 
protection  of  all  persons  passing  by  it  or  coming  in  contact 
with  it  From  the  evidence  in  the  case  it  is  clear  that  the 
defendant  owed  no  duty  to  warn  plaintiff  of  the  danger* 
Dahlke  v.  III.  8.  Co.  100  Wis.  431,  76  N.  W.  362;  Fleming 
t.  Northern  T.  P.  Mill,  135  Wis.  157, 114  N.  W.  841 ;  SladJey 
V.  Mwrinette  L.  Co.  107  Wis.  260,  83  N.  W.  514. 

We  are  of  opinion  that  upon  the  undisputed  evidence  no 
case  was  made  and  that  a  verdict  should  have  been  directed 
for  the  defendant 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss  the 
complaint 


EiLUNGSTAD,  Respondent,  vs.  Mbios,  Appellant 

l^ovemher  11 — December  5,  Idll. 

Appeal:  Exceptions  taken  too  late:  Leave  to  file:  Presumption:  Ifo- 
terial  errors:  Compulsory  reference:  Equitable  actions, 

1.  Where  exceptions  which  appear  to  have  been  taken  too  late  are 

incorporated  in  a  blU  of  exceptions  and  are  found  therein  with- 
out explanation,  it  wUl  be  presumed  that  the  court  gave  leave 
to  file  them  under  sec.  2832,  Stats.  (1898). 

2.  A  compulsory  reference  cannot  be  ordered  in  an  equitable  action 

except  as  authorized  by  statute.  (Hlbank  v.  Stephenson,  81  Wis. 
692,  and  Commercial  Bank  v,  McAuliffe,  92  Wis.  242,  overruled. 

3.  Sec.  2864,  Stats.  (1898),  providing  for  reference  of  issues,  applies 

to  both  legal  and  equitable  actions  coming  within  its  provi« 
slons. 

4.  The  unauthorized  granting  of  a  compulsory  reference  is  a  ma« 

terial  error. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  La  whence  W.  TTalsey,  Circuit  Judge.  Be- 
versed. 

F.  C.  Weed,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  McElroy  <&  Ferguson. 

BabneS;  J.  This  action  was  brought  to  foreclose  a  claim 
for  mechanic's  lien.  The  complaint  alleged,  among  other 
things,  that  plaintiff  prepared  and  delivered  plans  and  speci- 
fications for  a  building  for  which  defendant  agreed  to  pay 
$87.50.  On  the  trial  the  complaint  was  amended  so  as  to 
set  up  a  cause  of  action  on  qtuintum  meruit,  and  it  was  set 
forth  that  the  plans  and  specifications  furnished  were  of  the 
reasonable  value  of  $107.50.  The  answer  alleged  various  de- 
fenses and  contained  a  counterclaim  for  damages  resulting 
from  allied  insufficiency  and  incompleteness  of  the  plans  and 
specifications  furnished  and  from  failure  to  furnish  details. 
The  plaintiff  moved  for  an  order  of  reference,  basing  such 
motion  upon  the  pleadings  and  upon  an  affidavit  which  re- 
cited that  the  answer  set  forth  numerous  setoffs  and  counter- 
claims, each  of  which  involved  questions  of  fact,  and  that  the 
trial  of  the  action  would  require  a  large  amount  of  testimony 
to  be  taken.  The  court  made  an  order  of  reference  to  hear, 
try,  and  determine,  against  the  objection  of  defendant,  and 
the  latter  duly  excepted  to  such  order.  Thereafter  the  action 
was  tried  and  the  referee  made  his  findings  of  fact  and  conclu- 
sions of  law.  Notice  of  the  filing  of  such  report  was  served 
on  defendant's  attorney  on  December  24,  1910.  On  Febru- 
ary 24,  1911,  the  latter  filed  his  exceptions  to  such  findings 
and  conclusions,  apparently  without  leave  of  court  and  with- 
out procuring  any  order  excusing  his  failure  to  file  the  ex- 
ceptions within  ten  days  after  the  notice  of  filing  was  served, 
as  prescribed  by  sec.  2871,  Stats.  (1898).  These  exceptions 
are  incorporated  in  and  made  part  of  the  bill  of  exceptions. 


fi]  AUGUST  TERM,  1911.  618 

KiUingBtad  ▼.  Meigs,  147  Wis.  611. 

The  court  confirmed  the  report  of  the  referee  and  entered 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant, 
from  which  judgment  this  appeal  is  taken. 

The  decision  of  the  case  necessitates  a  consideration  of  two 
questions:  (!)•  Are  there  any  exceptions  in  the  record  which 
will  permit  the  court  to  review  the  questions  attempted  to  be 
raised  ?  (2)  Did  the  court  err  in  ordering  a  compulsory  ref- 
erence! 

The  first  question  must  be  answered  in  the  afiirmative. 
The  exception  to  the  order  of  reference  is  preserved  in  the 
bill  of  exceptions,  and  this  in  itself  would  permit  the  court  to 
review  that  order.  The  exceptions  to  the  findings  and  con- 
clusions of  the  referee  are  likewise  available  The  trial  court 
could,  under  sec.  2832,  Stats.  (1898),  excuse  the  default  of 
the  defendant  and  permit  the  exceptions  to  be  filed  after  ex- 
piration of  the  time  fixed  by  statute.  Smith  v.  Smith,  19 
Wis.  522.  That  case  was  decided  when  sec.  38  of  ch.  125, 
R.  S.  1868,  was  in  force.  The  material  part  of  this  statute 
is  embodied  in  sec  2832  of  our  present  statutes.  Where  ex- 
ceptions that  appear  to  have  been  taken  too  late  are  incorpo- 
rated in  a  bill  of  exceptions  and  are  found  therein  without  ex- 
planation, it  must  be  inferred  that  the  court  gave  leave  to  file 
them.  Henrizi  v.  Kehr,  90  Wis.  344,  68  N.  W.  285 ;  Ottil- 
lie  V.  Wmchter,  88  Wis.  252. 

On  the  second  question  there  is  some  conflict  in  the  decided 
cases  in  this  court  The  amount  in  dispute  in  the  instant 
case  is  trifling,  but  it  is  important  that  the  question  of  prac- 
tice involved  should  be  set  at  rest.  It  is  manifest  from  a 
reading  of  the  pleadings,  the  evidence,  and  the  affidavit  filed 
in  support  of  the  motion  to  refer,  that  the  trial  and  disposi- 
tion of  the  case  did  not  involve  the  examination  of  a  long  ac- 
count, within  the  meaning  of  sec  2864,  Stats.  (1898).  Be- 
spondent  concedes  as  much,  and  the  concession  was  advisedly 
made,  as  will  appear  from  an  examination  of  the  following 
cases :  Kmps  v.  Stefan,  60  Wis.  286,  6  N.  W.  877  j  Druse  v. 

Vol.  147—38 


614         SUPREME  COUET  OF  WISCONSIN.     [Dec, 

XillingBtad  v.  Meiga,  147  Wis.  511. 

Hotter,  57  Wis.  644, 16  N.  W.  14;  Andrus  v.  Home  Ins.  Co. 
73  Wis.  642,  41  N.  W.  956;  Brillion  L.  Co.  v.  Barnard,  131 
Wis.  284,  111  K  W.  483 ;  Untermyer  v.  Beinhauer,  106  N. 
T.  621,  11  N.  E.  847.  Eespondent  contends,  however,  that 
an  action  to  foreclose  a  mechanic's  lien  is  declared  to  be 
equitable  by  sec.  3323,  Stats.  (1898),  and  that  a  court  of 
equity  has  inherent  power,  independent  of  any  statute,  to 
order  a  compulsory  reference  in  any  equitable  action.  It  must 
be  conceded  that  our  decisions  are  not  harmonious  upon  this 
question,  and  that  the  cases  of  OiJbanh  v.  Stephenson,  31  Wis. 
692,  and  Commercial  Bank  v.  McAvliffe,  92  Wis.  242,  66  N. 
W.  110,  support  the  position  taken  by  respondent's  counsel. 
Do  those  decisions  correctly  state  the  law  ? 

Sec  6  of  art.  I  of  our  constitution  declares  that  ^'the  right 
of  trial  by  jury  shall  remain  inviolate,  and  shall  extend  to 
all  cases  at  law  without  regard  to  the  amount  in  controversy." 
It  was  held  that  the  compulsory  reference  statute  was  not  ob- 
noxious to  this  constitutional  mandate,  because  its  purpose 
was  to  preserve  the  right  of  trial  by  jury  as  it  existed  when 
the  constitution  was  made,  and  inasmuch  as  there  was  then 
in  force  a  territorial  statute  (Terr.  Stats.  1839,  p.  209, 
sec.  84)  providing  for  the  reference  of  cases  involving  the 
examination  of  a  long  account,  it  was  not  the  intent  of  the 
constitution  to  place  a  ban  on  references  in  such  cases.  Stilr 
well  V.  Kellogg,  14  Wis.  461 ;  Dane  Co.  v.  Dunning,  20  Wis. 
210.  When  the  constitution  was  adopted,  however,  it  was 
the  common  if  not  the  universal  practice  of  courts  of  chan- 
cery to  refer  pending  causes  to  a  master  in  chancery  to  take 
testimony.  It  is  quite  apparent  that  this  method  of  trying 
equity  cases  had  proved  to  be  unsatisfactory,  as  well  it  might, 
and  that  it  was  the  deliberate  purpose  of  the  framers  of  the 
constitution  to  make  a  radical  change  in  the  existing  practice. 
Accordingly,  by  sec.  19  of  art.  VII  of  the  constitution,  it  was 
provided  that  ''the  testimony  in  causes  in  equity  shall  be 
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taken  in  like  manner  as  in  cases  at  law,  and  the  office  of  mas- 
ter in  chancery  is  hereby  prohibited." 

Construing  this  provision,  in  Noonan  v.  Orton,  5  Wis.  60^ 
61,  the  court  said :  "We  have  no  doubt  that  each  party  to  a 
suit  in  chancery  is,  under  our  constitution,  entitled  to  have 
his  witnesses  examined  in  open  court,  subject,  of  course,  to 
the  occasional  exceptions  provided  for  in  cases  at  law." 

In  Brown  v.  Runals,  14  Wis.  693,  the  same  question  was 
considered  and  discussed  at  length.  There,  as  in  the  instant 
case,  there  was  a  compulsory  reference  ordered,  not  because 
the  examination  of  a  long  account  was  involved,  but  because 
the  issues  in  the  case  would  necessitate  the  taking  of  a  large 
amount  of  testimony.  The  court  held  that  it  was  the  intent 
and  meaning  of  the  constitutional  provision  quoted  to  give 
litigants  in  equity  causes  the  same  right  to  have  their  wit- 
nesses examined  and  their  testimony  taken  in  open  court  as 
litigants  in  actions  at  law  had  in  this  regard.  The  abuses 
which  arose  under  the  old  system  are  discussed  and  the  wis- 
dom of  the  change  is  approved  and  commended,  and  it  was 
held  that  the  right  guaranteed  was  a  substantial  and  a  valu- 
able one,  and  the  judgment  was  reversed  because  it  was  held 
that  the  court  erred  in  making  the  order  of  reference. 

Ch.  88  of  the  Laws  of  1861  provided  for  the  compulsory 
reference  of  certain  classes  of  mortgage  foreclosure  suits.  In 
Oatman  v.  Bond,  16  Wis,  22,  this  act  was  held  to  be  in  contra- 
vention of  sec.  19,  art.  VII,  of  the  constitution,  and  to  de- 
prive litigants  of  a  right  thereby  guaranteed,  and  the  court 
approved  of  what  was  said  upon  the  subject  in  Noonan  v^ 
Orton  and  Brown  v.  RunalSj  supra. 

In  Druse  v.  IIoHer,  57  Wis.  644,  16  N.  W.  14,  the  court 
went  a  step  farther  and  held  that  it  was  not  permissible  to 
order  a  compulsory  reference  in  any  equity  action.  In  so  far 
as  this  decision  held  that  a  reference  might  not  be  ordered  in 
an  equity  action  involving  the  examination  of  a  long  account^. 
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it  was  impliedly  overruled  in  Littlejohn  tr.  Regents,  71  Wis. 
437,  37  N.  W.  346,  and  Jordan  v.  Estate  of  Warner,  107 
Wis.  539,  550,  83  N.  W.  946,  and  was  expressly  overruled  in 
Winnebago  Co.  v.  Dodge  Co.  125  Wis.  42,  46, 103  N.  W.  266. 

In  Klein  v.  Valerius,  87  Wis.  54,  61,  67  N.  W.  1112,  the 
portions  of  the  decision  in  Oatman  v.  Bond  above  referred  to 
are  considered  and  approved,  and  in  Winnebago  Co.  v.  Dodge 
Co.,  supra,  it  is  expressly  said  that  the  right  to  refer  an 
equitable  action  must  be  found  in  the  statutes,  if  it  exists. 
Such  is  the  general  rule  elsewhere.  Thayer  v.  McNaughton, 
117  N.  Y.  Ill;  Boome  v.  Smith,  123  App.  Div.  416,  107  N. 
T.  Supp.  1088;  34  Cyc.  778,  and  cases  cited  in  note  28. 
There  are  cases  to  the  contrary,  however.  Id.  779,  and  cases 
cited  in  note  30. 

The  constitutional  provision  quoted  would  seem  to  be  plain 
and  unambiguous.  It  was  construed  within  a  very  few  years 
after  the  constitution  was  adopted,  and  that  construction  has 
been  followed  in  many  subsequent  cases,  ending  with  Winne- 
bago Co.  V.  Dodge  Co.  125  Wis.  42, 103  N.  W.  255,  where  the 
decision  in  Brown  v.  Btmals,  14  Wis.  693,  is  expressly  ap- 
proved, and  we  do  not  think  that  there  ever  was  any  inten- 
tional departure  from  that  construction.  No  reasons  are 
given  in  Oilbank  v.  Stephenson,  31  Wis.  592,  or  in  Commer- 
dot  Bank  v.  McAvliffe,  92  Wis.  242,  66  N.  W.  110,  for  the 
conclusions  there  reached,  and  the  constitutional  provision  is 
not  alluded  to  in  any  way.  Had  there  been  any  deliberate 
intent  to  overrule  the  former  decisions  upon  the  question,  they 
would  have  been  discussed  and  the  reasons  stated  which  led 
the  court  to  place  a  different  interpretation  upon  the  constitu- 
tion. 

Sec  2864,  Stats.  (1898),  applies  to  all  actions  whether  in 
law  or  in  equity.  This  has  been  uniformly  held,  as  will  ap- 
pear from  the  decisions  cited,  except  in  the  case  of  Druse  v. 
Horter,  supra,  which  has  been  overruled.  There  is  little 
doubt  that  the  construction  adopted  in  the  cases  at  variance 
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with  Druse  v.  Eorter  is  the  correct  one.  Actions  at  law 
which  involved  the  examination  of  a  long  account  might  be 
compulsorily  referred  ever  since  the  constitution  was  adopted 
and  for  a  long  time  before.  Sec.  19  of  art.  VII,  in  providing 
that  the  testimony  in  equity  cases  should  be  taken  ^'in  like 
manner  as  in  cases  at  law,^'  clearly  means  that,  where  we  have 
an  equity  action  which  involves  the  examination  of  a  long  ac- 
count, the  action  may  be  referred  and  the  testimony  taken  in 
the  same  way  that  it  may  be  taken  in  a  legal  action  involving 
the  examination  of  such  an  account. 

Nor  can  we  regard  the  error  complained  of  as  immaterial 
This  court  has  uniformly  held  that  it  was  reversible  error  to 
grant  a  compulsory  reference  where  it  was  unauthorized. 
Brown  v.  Bunals,  supra;  Oatman  v.  Bond,  supra;  Knips  v. 
Stefan,  50  Wis.  286,  6  N.  W.  877.  We  should  be  loath  to  say 
that  the  deprival  of  a  party  against  his  protest  of  a  right  guar- 
anteed by  our  organic  law  could  be  so  cavalierly  disposed  of. 
The  cases  of  OUhwnk  v.  Stephenson  and  Commercial  Bank  v. 
McAvliffe,'  in  so  far  as  they  are  in  conflict  with  what  is  here 
decided,  must  be  considered  as  overruled.  It  follows  that  the 
judgment  of  the  circuit  court  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Devlqt,  Bespondent,  vs.  Wisoonsin  Stobaqs  Company,  Ap- 
pellant 

November  ll^December  5,  1911. 

Liens:  Enforcement:  Warehousemen:  Common  carriers:  Bttttutes 

construed. 

1.  Ch.  891,  Laws  of  1903,  entitled  "An  act  to  facilitate  the  sale  of 

perishable  or  unclaimed  property  In  the  possession  of  common 
carriers/'  does  not  apply  to  the  business  of  mere  storage  of 
goods  for  hire,  but  only  to  such  warehousemen  as  are  also  com- 
mon carriers,  or  to  such  as  perform  a  serrlce  Incident  to  that 
of  a  common  carrier. 

2.  Sec.  3347,  Stats.  (1898),  provides  for  the  enforcement  of  Hens  of 

warehousemen  engaged  In  the  mere  storage  of  goods  for  hire, 
and  a  sale  of  goods  by  such  a  warehouseman  for  unpaid  storage 
charges  In  any  manner  other  than  that  prescribed  by  said  sec- 
tion Is  a  conversion. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Laweekce  W.  Halsey,  Circuit  Judge.     Affirmed. 

Oeorge  H.  Kaiz,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Bvibin  <£  Lehr,  at- 
torneys, and  W.  B.  JBitJin  and  Max  Schoetz,  Jr.,  of  counsel, 
and  oral  argument  by  Mr.  TT.  B.  Bvbin  and  Mr.  Schoetz. 

ViKjE,  J.  The  defendant  corporation  is  engaged  in  the 
business  of  storing  goods  for  hire.  On  November  27,  1906, 
plaintiff  delivered  to  it  certain  household  goods  for  storage 
at  the  agreed  rate  of  $2  per  month.  The  goods  remained  in 
the  possession  of  defendant  till  the  30th  day  of  April,  1910, 
when  it  sold  them  pursuant  to  the  provisions  of  ch.  391,  Laws 
of  1903,  to  satisfy  storage  charges  to  the  amount  of  $37  then 
due.  Plaintiff  made  a  number  of  payments  on  storage  within 
a  year  previous  to  the  date  of  the  sale  of  the  goods,  the  last 
payment  having  been  made  on  April  12,  1910. 

Ch.  391|  Laws  of  1903,  is  entitled  '^An  act  to  facilitate  the 
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sale  of  perishable  or  unclaimed  property  in  the  possession  of 
common  carriers/'  and  sec  8  thereof  relates  to  property  not 
perishable,  and  provides  that  when  any  such  property,  t.  e. 
property  delivered  to  any  common  carrier,  forwarding  mer- 
chant, wharfinger,  or  warehouseman  for  carriage  or  storage, 
"shall  not  be  claimed  and  taken  away  within  one  year  after  it 
shall  have  been  so  received,  the  same  may  be  sold,"  etc. 
Plaintiff  contends  that  the  words  '^shall  not  be  claimed"  are 
equivalent  to  "shall  be  abandoned,"  while  defendant  construes 
them  to  mean  "shall  not  be  demanded  back/*  Applied  to  the 
subject  matter  of  the  act  in  question,  namely,  goods  left  in  the 
possession  of  a  common  carrier  for  transportation  and  deliv- 
ery, it  may  perhaps  be  said  that  goods  not  called  for  or  not 
demanded  back  within  a  year  are  abandoned.  Not  so,  how- 
ever, in  the  case  of  a  mere  storage  business  such  as  defendant 
carries  on.  There  goods  may  be  left  for  years  and  be  neither 
unclaimed  nor  abandoned. 

It  is  evident,  upon  a  careful  reading  of  ch.  391,  Laws  of 
1908,  that  it  applies  only  to  such  warehousemen  as  are  also 
common  carriers,  or  to  such  as  perform  a  service  incident  to 
that  of  a  common  carrier.  It  does  not  apply  to  the  business 
of  the  mere  storage  of  goods  for  hire.  Sec  3347,  Stats. 
(1898),  provides  how  the  lien  of  such  a  warehouseman  may 
be  enforced.     It  reads : 

"Every  person  having  a  lien  given  by  either  of  the  four 
last  sections  or  existing  in  favor  of  any  bailee  for  hire,  carrier, 
warehouseman  or  pawnee  or  otherwise,  by  the  common  law, 
may,  in  case  such  debt  remain  unpaid  for  three  months  and 
the  value  of  the  property  affected  tiereby  does  not  exceed  one 
hundred  dollars,  sell  such  property  at  public  auction  and  apply 
the  proceeds  of  such  sale  to  the  payment  of  the  amount  due 
him  and  the  expenses  of  such  sale.  Notice,  in  writing,  of  the 
time  and  place  of  such  sale  and  of  the  amount  claimed  to  be 
due  shall  be  given  to  the  owner  of  such  property  personally 
or  by  leaving  the  same  at  his  place  of  abode,  if  a  resident  of 
this  state,  and  if  not,  by  publication  thereof  once  in  each 


620         SUPREME  COURT  OF  WISCONSIN.     [Dbc, 


Afiserin  v.  Modem  Brotherhood  of  America,  147  Wis.  620. 

week,  for  three  weeks  successively,  next  before  the  time  of 
sale  in  some  newspaper  published  in  the  county  in  which  such 
lien  accrues,  if  there  be  one,  and  if  not,  by  posting  such  notice 
in  three  public  places  in  such  county.  If  such  property  ex- 
ceed in  value  one  hundred  dollars,  then  such  lien  may  be  en- 
forced against  the  same  by  action  in  any  court  having  juris^ 
diction," 

Defendant  should  have  proceeded  pursuant  to  the  provi- 
sions of  this  section  to  foreclose  its  lien  for  the  storage  of  die 
goods  if  it  desired  to  avail  itself  of  its  right  thereto.  Not 
having  done  so,  it  was  guilty  of  a  conversion  of  the  goods,  and 
judgment  in  favor  of  plaintiff  was  properly  entered. 

By  the  Court. — Judgment  affirmed. 


AsssBiTX,  Respondent,  vs.  Modern  Bbothxbhood  ov  Amebt 

lOA,  Appellant 

November  T1— December  6,  1911. 

Appeal:  Revieto:  Findings  by  jury:  Benefit  insurance:  Payment  of 
dues:  Application  for  reinstatement:  Signature. 

1.  Findings  by  a  jury  wUl  he  disturbed  on  appeal  only  where  there 

is  no  evidence  to  sustain  them,  or  where  the  weight  of  evi- 
dence is  against  them  and  is  so  reinforced  by  aU  reasonable 
probabilities  and  inferences  that  it  becomes  overwhelming. 

2.  In  an  action  upon  a  benefit  certificate  which  defendant  claimed 

had  become  void  because  of  nonpayment  of  dues,  findings  by 
the  Jury  to  the  effect  that  the  assured  had  seasonably  paid  the 
dues  in  question,  and  that  an  application  for  reinstatement 
purporting  to  be  signed  by  the  assured  was  not  In  ffeust  signed 
by  her,  are  sustained  upon  conflicting  evidence. 

Appeal,  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Okbbn  T.  Williams,  Circuit  Judge.      Affirmed. 

The  defendant  is  a  foreign  fraternal  beneficiary  corpora- 
tion, and  on  November  30, 1905,  issued  its  certificate  of  mem- 
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bership  to  one  Margaret  Haas,  agreeing  thereby,  in  considera- 
tion of  the  payment  of  regular  monthly  dues,  to  pay  out  of 
its  mortuary  fund  to  the  plaintiff  (the  mother  of  the  insured) 
a  sum  equal  to  one  full  assessment  on  all  members  in  good 
standing,  but  not  exceeding  $1,000,  within  ninety  days  after 
receipt  of  satisfactory  proofs  of  death  of  the  insured.  The 
insured  died  May  30,  1909,  and  proofs  of  death  were  im- 
mediately furnished.  The  defendant,  however,  refused  to  pay 
any  amount  on  the  certificate,  although  admitting  that  one  full 
assessment  upon  members  in  good  standing  would  amount  to 
the  sum  of  $1,000.  Thereupon  the  beneficiary  brought  this 
action,  and  the  defendant  answered,  claiming  that  the  insured 
failed  to  pay  the  monthly  assessment  which  was  payable  in 
December,  1906,  and  thereby  ceased  to  be  a  member  in  good 
standing,  and  that  her  certificate  was  thereby  rendered  void 
by  its  own  terms.  The  defendant  further  alleged  that  the 
insured  made  written  application  for  reinstatement  Febru- 
ary 15, 1907,  and  warranted  that  she  was  then  in  good  health, 
whereas  she  was  then  suffering  from  consumption;  that  she 
was  reinstated  as  a  member  and  allowed  to  pay  the  past-due 
assessments  or  dues,  but  that  such  reinstatement  was  null  and 
void,  because  based  upon  the  said  false  warranty  of  health, 
such  application  containing  the  express  provision  that  it  was 
to  be  void  in  case  such  warranty  were  untrue. 
The  jury  returned  a  special  verdict  as  follows: 

"(1)  Did  Margaret  Haas  pay  the  No.  12  monthly  assess- 
ment and  dues  to  Secretary  Finn  during  the  month  of  Decem- 
ber, 1906  ?     A.  Yes. 

"(2)  Was  Margaret  Haas  a  member  in  good  standing  of 
the  Modem  Brotherhood  of  America  at  the  time  of  her  death 
on  May  30,  1909  ?    A.  Yes. 

"(3)  Was  the  so-called  certificate  of  health  for  application 
for  reinstatement,  which  is  dated  February  15,  1907,  signed 
by  Margaret  Haas  ?     A,  No. 

^^(4)  At  what  sum  do  you  assess  plaintiff's  damage! 
A.  $1,000  and  interest.'' 
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The  defendant  moved  for  judgment  notwithstanding  the 
verdict,  also  to  change  the  answers  to  the  questions  of  the  ver- 
dict, and  for  judgment  thereon  as  amended.  It  also  moved 
to  set  aside  the  verdict,  and  for  a  new  trial  in  case  the  preced- 
ing motions  were  denied.  All  these  motions  were  denied,  and 
judgment  was  rendered  for  the  plaintiff  on  the  verdict,  from 
which  the  defendant  appeals. 

Harry  M,  Silher,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  8.  M.  Williams 
and  Porter  &  Hazelwood,  and  oral  argument  by  Mr.  Williams. 

WiwsLOW,  C.  J.  The  defendant's  contention  is  that  a  ver- 
dict for  the  defendant  should  have  been  directed,  because  it 
was  conclusively  proven  that  the  insured  failed  to  pay  the 
December,  1906,  dues  at  any  time  during  that  month.  One 
Finn,  the  local  secretary  of  the  defendant,  who  collected  the 
monthly  dues,  testified  directly  that  the  December  dues  were 
not  paid  during  that  month,  and  that  Miss  Haas  made  an  ap- 
plication in  writing  for  reinstatement  February  16,  1907 
(which  application  he  produced),  and  that  she  was  reinstated 
at  that  time  upon  payment  of  the  unpaid  dues,  in  reliance 
upon  the  representation  in  the  application  that  she  was  then 
in  good  health.  Finn  also  produced  his  books,  and  the  entries 
therein  tended  to  corroborate  his  statements  with  regard  to 
the  nonpayment  of  the  December  dues  and  the  payment  of  all 
arrears  of  dues  in  February.  It  was  admitted  by  the  plaint- 
iff that  the  insured  was  ill  with  consumption  in  February, 
1907,  hence  it  resulted  that  if  in  fact  the  insured  defaulted  in 
the  payment  of  the  December  dues  there  could  be  no  recovery, 
because  the  certificate  was  thereby  rendered  void  by  its  terms 
and  the  reinstatement  was  vitiated  by  the  false  representation 
of  health.  The  plaintiff  claimed,  however,  that  the  Decem- 
ber dues  were  in  fact  paid  upon  the  first  day  of  that  month, 
and  denied  the  authenticity  of  the  alleged  application  for  re- 
instatement    In  support  of  her  contentions  she  produced  a 
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receipt  for  the  December  dues  in  regular  form,  dated  De- 
cember ly  1906,  and  signed  by  Mr.  Finn,  likewise  a  receipt 
for  the  January,  1907,  dues,  dated  January  1,  1907,  and  a 
receipt  for  the  February,  1907,  dues,  dated  February  15, 
1907,  and  she  testified  on  examination  of  the  supposed  appli- 
cation for  reinstatement  that  the  signature  thereto  did  not 
look  like  her  daughter's  signature.  She  also  produced  an- 
other witness  who  was  somewhat  familiar  with  the  signature 
of  the  insured,  who  testified  that  the  signature  to  the  applica- 
tion did  not  look  like  the  signature  which  he  had  received 
from  her  in  correspondence.  No  one  saw  her  sign  her  name 
to  the  application,  and  the  defendant's  testimony  on  the  sub- 
ject was  confined  to  that  of  an  expert  in  handwriting,  who 
from  examination  of  the  signature  and  comparison  thereof 
with  her  admittedly  genuine  signature  on  the  original  appli- 
cation testified  that  in  his  opinion  both  signatures  were  writ- 
ten by  the  same  person. 

Were  we  approaching  these  questions  as  triers  of  the  fact 
we  might  well  find  not  only  that  the  plaintiff  had  not  proved 
her  case  by  the  preponderance  of  the  evidence,  but  that  the 
preponderance  was  clearly  on  the  other  side,  but  we  do  not 
approach  them  in  that  way.  The  issues  of  fact  have  been 
tried  by  the  jury,  and  we  cannot  reverse  the  jury's  findings 
unless  there  is  no  evidence  to  sustain  them,  or  unless  the  great 
weight  of  the  evidence  is  against  them,  and  that  weight  of 
evidence  is  so  reinforced  by  all  reasonable  probabilities  and 
inferences  that  it  becomes  overwhelming.  Bannon  v.  Ins.  Co. 
of  N.  A.  115  Wis.  250,  91  N.  W.  666.  We  cannot  say  that 
either  condition  exists  here. 

By  the  Cowri. — Judgment  aflBrmed. 
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CoMBTOOK^  Bespondent,  vs.  Btiokuby  and  oUieiBi  AppellantB. 

Navemher  n—Deeemt^er  5,  iWi. 

27«io  trial:  Discretionary  order:  Appeal:  DiemisMaU 

An  ord«r  granting  a  new  trial  because  the  yerdict  is  against  tbe 
weight  of  evidence  is  within  the  discretionary  power  of  the 
trial  court,  and  an  appeal  therefrom  will  be  dismissed  if  there 
was  no  abuse  of  discretion. 

Apfwat.  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  Wabben  D.  Tabrant,  Circuit  Judge.     Dismissed. 

This  is  a  retrial  of  the  case  which  is  reported  in  141  Wis. 
228, 124  N.  W,  414.  In  their  essential  features  the  facts  on 
this  appeal  are  the  same  as  stated  on  the  former  appeaL 

The  special  verdict  in  this  case  is  as  follows : 

"(1)  Did  Herman  account  to  the  Bwckleys  or  Somers  for 
the  San  Juan  Mining  Company,  for  the  proceeds  of  the 
$2,500  note  sold  to  Wight  ?     A.  Yes. 

^'(2)  When  Herman  paid  Wight  for  the  said  note,  was 
such  transaction  on  the  part  of  Herman  a  purchase  of  i1^  or  a 
payment  of  it  as  agent  t    A.  Payment  as  agent 

^'(3)  At  or  about  the  time  of  the  payment  of  the  $500  by 
Charles  Friend,  did  Herman  assume  the  payment  of  said  sum 
to  said  Charles  Friend  ?     A.  Yes," 

Upon  the  rendition  of  the  verdict  both  parties  moved  for 
judgment  on  the  verdict,  and  the  plaintiff  also  moved,  in  the 
event  of  his  motion  for  judgment  on  the  verdict  being  denied, 
that  the  verdict  be  set  aside  and  a  new  trial  granted.  Both 
motions  for  judgment  were  denied,  and  the  court  entered  an 
order  setting  aside  the  verdict  and  granting  a  new  trial,  ''be- 
cause the  court  disapproves  of  the  verdict  as  against  the 
weight  of  evidence  and  because  it  is  inconsistent  with  itself." 

This  is  an  appeal  from  the  order  setting  aside  the  verdict 
and  granting  a  new  triaL 
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For  the  appellants  there  was  a  brief  by  Kronshage,  Ooff, 
Fritz  i6  Hannan,  and  oral  argument  by  (?.  D.  Ooff. 
Henry  J.  Killilea,  for  the  respondent 

SiEBECKEE,  J.  The  case  on  the  former  appeal  (141  Wis. 
228,  124  N.  W.  414)  was  remanded  for  a  new  trial  for  the 
reason  that  the  court  erred  in  directing  a  verdict  for  the  plaint- 
ifF.     The  court  says : 

"The  question  whether  Herman  acted  fraudulently  in  ne- 
gotiating the  note  to  Wight  was  involved  in  conflict  of  evi- 
dence either  received  or  offered  and  much  uncertainty  of  in- 
ference from  such  evidence  and  should  have  been  passed  on 
by  the  jiuy;  as  also  the  question  whether  his  payment  to 
Wight  was  an  attempted  purchase  by  him  individually  or  pay- 
ment of  the  note  on  behalf  of  his  principal" 

Upon  the  retrial  the  court  submitted  the  issues  presented 
by  the  evidence  to  the  jury  in  a  special  verdict,  in  which  they 
found  upon  the  litigated  issues  as  shown  by  their  answers  to 
the  questions  of  the  verdict.  The  defendant  moved  for  a 
judgment  on  the  verdict  dismissing  the  complaint,  and  the 
plaintiff  moved  for  judgment  awarding  recovery  for  the  face 
of  the  note  with  interest  and  the  costs  of  the  action,  and,  if 
such  motion  should  be  denied,  to  set  aside  the  verdict  and 
grant  a  new  trial.  The  court  denied  the  motions  of  both  par- 
ties for  judgment,  but  granted  the  plaintiff's  motion  for  a 
new  trial,  '^because  the  court  disapproves  of  the  verdict  as 
against  the  weight  of  evidence  and  because  it  is  inconsistent 
with  itself.'' 

The  granting  of  the  new  trial  because  the  verdict  is  against 
the  evidence  is  within  the  discretionary  power  of  the  court, 
and  is  not  to  be  reviewed  on  appeal  unless  we  find  that  the 
court  abused  its  discretion.  The  superior  advantages  and 
opportunities  of  the  trial  court  for  obtaining  information  re- 
garding the  weight  and  credibility  of  the  evidence,  thus  en- 
abling it  to  pass  on  this  question,  are  of  much  weight  in  a  re- 
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view  of  such  a  discretionary  order  of  the  court  It  is  ob- 
vious that  these  advantages  of  the  trial  court  may  have  formed 
the  basis  of  his  conclusion  that  the  verdict  does  not  do  justice 
in  the  case,  and  hence  that  a  new  trial  should  be  granted. 
The  appellants  point  out  no  grounds  showing  that  there  was 
an  abuse  of  discretion.  Nor  do  we  discover  any  such  abuse 
of  discretion  from  the  record  of  the  case.  Herring  v.  E.  L 
Du  Pant  de  Nemoiurs  P.  Co.  145  Wis.  621,  130  N.  W.  464; 
B.  Connor  Co.  v.  Qoodwillie,  120  Wis.  603,  98  N.  W.  628. 
Since  the  order  of  the  court  must  stand  upon  this  ground,  the 
question  of  any  inconsistency  in  the  verdict  becomes  imma- 
terial and  need  not  be  considered.  Under  the  circumstances 
a  dismissal  of  the  appeal  must  follow.  See  cases  9upr(u 
By  the  Court. — It  is  so  ordered. 


EoBir,  Bespondent,  vs.  Pfistes  &  Vooel  Leatheb  Com- 

PAirr,  Appellant 

Ifovemher  n^Decemher  S,  191L 

Matter  and  servant:  Unsafe  icorking  place:  Unguarded  lever  for 
starting  fnachinery:  Evidence:  BufUciency:  Opinions:  Qualifica- 
tions of  expert:  Bpecidl  verdict:  Definiteness:  Duplicity:  Ap- 
peal: Harmless  errors, 

L  A  reyolTlng  drum  was  used  for  preparing  hides  In  defendant's 
tannery,  the  power  being  applied  or  thrown  oft  by  means  of 
a  shifting  lever  which  was  about  six  feet  above  the  floor  and 
extended  eighteen  to  twenty-four  inches  into  a  narrow  passage- 
way along  which,  under  the  lever,  loads  of  hides  were  moved 
on  trucks.  The  lever  was  sensitive  and  easily  moved  by  objects 
coming  in  contact  with  it,  and  was  unguarded.  While  plainUlt 
was  engaged  in  removing  hides  from  the  drum  it  was  started 
by  a  truck  load  of  hides  coming  In  contact  with  the  lever,  and 
plaintiff,  whose  head  and  arms  were  at  the  time  in  the  drum» 
was  injured.  Heldt  upon  the  evidence,  that  the  Jury  were  war- 
ranted in  finding  that  the  location  of  the  lever,  in  view  of  the 
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width  of  the  passageway  and  the  height  of  the  loads  customar 
rily  carried  on  the  trucks,  rendered  plalntifTs  working  place 
unsafe. 

2.  A  machinist  of  fifteen  years'  experience,  familiar  with  the  man- 
ner in  which  shifting  levers  of  this  kind  are  customarily  placed 
In  other  manufacturing  plants  when  the  machinery  to  be  started 
or  stopped  adjoins  a  passageway  like  the  one  in  question,  was 
competent,  although  he  had  never  worked  in  a  tannery,  to 
testify  as  an  expert  that  the  lever  in  question  could  be  guarded, 
without  afPecting  the  operation  of  the  machine,  so  as  to  protect 
It  from  being  moved  otherwise  than  by  the  operator. 

8.  It  was  error  to  permit  an  expert  to  state  his  opinion  that  with- 
out a  guard  for  the  lever  the  machinery  in  question  was  In  a 
dangerous  condition,  but  upon  the  facts  shown  in  this  case  the 
error  could  not  have  been  prejudicial. 

4.  A  question  in  the  special  verdict,  as  to  whether  the  shifting 
lever  was  "constructed  in  a  reasonably  safe  manner,  consider- 
ing the  nature  of  the  place  where  used  and  the  nature  of  the 
work  required,"  must  have  been  understood  by  the  Jury  as 
referring  to  the  location  or  placing  of  the  lever  with  reference 
to  the  passageway;  and  they  could  not  have  been  misled  by 
the  use  of  the  word  "constructed"  rather  than  "located." 

6.  The  only  litigated  issue  as  to  defendant's  negligence  being  as  to 
whether  plaintiffs  working  place  was  unsafe  by  reason  of  the 
location  of  the  shifting  lever,  and  the  Jury  having  found  that 
it  was  unsafe,  an  affirmative  answer  to  Ibe  question,  "Was  the 
defendant  guilty  of  any  want  of  ordinary  care  which  was  the 
proximate  cause  of  plaintiff's  injuries?"  was  a  sufficiently  spe- 
cific finding  of  negligence,  in  the  absence  of  any  request  for  a 
more  specific  finding;  and  under  such  circumstances  there  was 
no  prejudicial  error  in  the  question  as  being  double. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau' 
kee  county:  F.  C.  Eschweileb,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  damages  for  personal 
injuries.  The  negligence  charged  in  the  complaint  is  sub- 
stantially that  the  defendant  failed  to  furnish  a  reasonably 
safe  place  or  suitable  and  safe  appliances,  and  failed  to  warn 
plaintifF  of  the  dangers  incident  to  his  employment ;  to  keep 
the  lever  shifter  properly  and  safely  inclosed  and  protected; 
to  maintain  such  shifter  at  a  sufficient  height  from  the  floor 
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to  prevent  persons  and  objects  coining  in  contact  with  it  and 
thereby  setting  the  machine  in  motion ;  to  keep  the  belt  shifter 
in  safe  condition  as  to  repair,  to  reasoniEibly  inspect  it,  and 
repair  defects  discovered  by  inspection ;  also  that  the  defend- 
ant negligently  loaded  hides  upon  a  truck  so  high  that  such 
hides  would  come  in  contact  with  the  shifter  when  the  load 
was  moved  along  the  passageway. 

The  answer  is  substantially  a  general  denial.  At  the  close 
of  plaintiff's  evidence  motion  for  a  nonsuit  was  denied.  The 
defendant  declined  to  offer  any  evidence  and  asked  that  a  ver- 
dict be  directed  for  defendant,  which  was  denied.  The  case 
was  submitted  to  the  jury  and  the  following  verdict  returned: 

"(1)  Was  the  plaintiff  injured  July  26, 1909,  by  the  start- 
ing of  the  drum  or  wheel  in  defendant's  shop  ?  A.  (by  the 
court).  Yes. 

"(2)  Was  the  shifting  device  or  lever  which  started  the 
drum  or  wheel  at  the  time  of  the  injury  to  plaintiff  •con- 
structed in  a  reasonably  safe  manner  considering  the  nature 
of  the  place  where  used  and  the  nature  of  the  work  required  f 
A.  No. 

"(3)  At  the  time  of  the  injury  to  plaintiff,  did  defendant 
furnish  plaintiff  with  a  reasonably  safe  place  to  work? 
A.  No. 

"(4)  If  you  answer  question  No.  3  'No,'  then  answer  this 
question :  Ought  the  plaintiff,  in  the  exercise  of  ordinary  care, 
to  have  known  that  tiie  place  at  which  he  worked  at  the  time 
of  the  injury  was  not  reasonably  safe  ?    A.  No. 

"(5)  Was  the  defendant  guilty  of  a  want  of  ordinary  care 
which  was  the  proximate  cause  of  plaintiff's  injuries? 
A.  Yes. 

"(6)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  proximately  contributed  to  produce  his  injuries? 
A.  No. 

"(7)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover,  at  what  simi  do  you  assess  plaintiff's 
damages?     A.  $3,750." 

The  usual  motions  were  made  after  verdict     Defendant's 

motions  were  denied  and  judgment  ordered  for  plaintiff  on 
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the  verdict.  Judgment  was  rendered  for  plaintiff,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Doe  it  Bailhom,  and 
oral  argument  by  /.  B.  Doe. 

For  the  respondent  there  was  a  brief  by  Bvbin  £  Lehr,  atr 
tomeys,  and  W.  B.  Bvbin,  of  counsel,  and  oral  argument  by 
W.  B.  Bvbin  and  Max  Schoetz,  Jr. 

Eebwin,  J.  At  the  time  of  the  injury  in  question  the 
plaintiff  was  at  work  on  the  fifth  floor  of  defendant's  tannery. 
On  this  floor  and  extending  north  and  south  was  a  shaft  upon 
which  were  hung  three  drums  used  for  preparing  hides.  The 
drum  at  which  the  plaintiff  was  at  work  was  about  eight  feet 
in  diameter  and  four  feet  wide  and  farthest  south  on  the  shaft, 
being  some  eight  or  ten  feet  from  the  elevator,  which  was  situ- 
ate at  the  south  end  of  a  passageway  extending  north  and 
south  along  the  west  side  of  the  dnmos.  The  drum  in  ques- 
tion was  inclosed  except  a  doorway  on  the  side  of  it  22  x  24 
inches,  which  was  opened  when  hides  were  put  in  and  taken 
out.  When  the  drum  was  filled  with  hides  the  door  was 
closed  and  the  drum  caused  to  revolve  on  the  shaft  by  means 
of  power  applied.  The  power  was  put  on  by  means  of  a 
clutch  to  which  a  shifting  lever  was  attached,  and  the  lever 
so  moved  as  to  engage  the  clutch  and  thus  apply  the  power  so 
as  to  cause  the  drum  to  revolve,  and,  when  necessary,  by  means 
of  the  shifting  lever  the  clutch  was  disengaged  and  the  drum 
stopped  so  the  hides  could  be  taken  out  after  they  had  been 
put  through  the  necessary  process.  The  plaintiff  was  in- 
jured by  the  starting  of  the  drum  at  which  he  was  working, 
caused  by  a  truck  load  of  hides  coming  in  contact  with  the 
shifting  lever  and  so  moving  it  as  to  start  the  drum  revolving 
while  plaintiff  was  taking  hides  from  it,  with  his  head  and 
upper  part  of  hi3  body  in  the  drum.  The  principal  duties 
of  the  plaintiff  were  to  put  hides  into  and  take  them  out  of  the 
drum.  When  the  drum  was  nearly  empty  and  in  taking  out 
Vol.  147  -34 
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the  last  hides  he  had  to  insert  his  head  and  the  upper  part  of 
his  body  throu^  the  door  of  the  drum,  and  was  in  such  posi- 
tion when  injured.  There  is  evidence  that  he  knew  nothing 
about  the  operation  of  the  lever,  and  could  not  see  it  when 
engaged  in  taking  out  hides,  his  head  and  arms  being  in  the 
drimi,  and  that  he  never  operated  it.  The  evidence  further 
tends  to  show  that  the  shifting  lever  was  about  six  feet  abovo 
the  floor,  about  two  and  one-half  feet  from  the  drum,  and  ex- 
tended out  into  the  passageway  from  one  and  one-half  to  two- 
feet  ;  that  the  passageway  between  the  drum  and  the  west  wall 
was  partially  occupied  on  the  west  side  by  barrels  and  hides, 
so  that  the  truck  used  for  hauling  hides  along  the  passageway 
would  pass  under  the  lever,  which  extended  out  over  the  pas- 
sageway; that  the  truck  was  used  to  move  hides  along  this 
passageway  and  was  about  forty-two  inches  wide,  loaded  about 
six  feet  high,  the  load  weighing  about  2,200  pounds,  and  was 
moved  by  three  men,  one  in  front  and  two  pushing  behind ; 
that  the  injury  was  caused  by  moving  the  truck  along  the  pas- 
sageway under  the  lever  so  that  the  top  of  the  load  came  in 
contact  with  the  lever  and  so  shifted  it  as  to  engage  the  clutch 
and  start  the  drum.  The  evidence  further  tends  to  show  that 
the  lever  shifter  was  unguarded,  and  that  it  was  easy  and 
practicable  to  guard  it  so  that  the  truck  could  not  come  in 
contact  with  it  while  being  operated  along  the  passageway. 
The  passageway  was  much  used,  and  the  lever  shifter  was 
sensitive  and  easily  moved  by  any  object  coming  in  contact 
with  it  so  as  to  engage  the  clutch  and  start  the  drum,  or  disen- 
gage the  clutch  and  stop  it. 

1.  Error  is  assigned  upon  the  admission  of  evidence  of  one 
Aldrich.  (1)  Because  the  witness  was  not  shown  to  be  com- 
petent to  testify  as  an  expert,  and  (2)  because  the  matter 
upon  whidh  the  witness  was  interrogated  was  not  a  proper 
subject  of  expert  testimony. 

We  think  the  witness  qualified  as  an  expert  He  testified 
that  he  was  a  machinist  of  fifteen  years'  experience  and  was 
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familiar  with  the  manner  in  which  shifting  levers  of  the  kind 
in  question  are  usually  and  customarily  placed  for  starting 
and  stopping  machinery  when  such  machinery  adjoins  a  pas- 
sageway or  alley  like  the  one  in  question ;  that  he  had  worked 
in  various  breweries  repairing  machinery  and  for  Allis-Chal- 
mers  Company  and  others  and  for  the  Illinois  Steel  Company 
as  a  tool  maker  and  repairer  of  machinery,  but  did  not  testify 
that  he  had  ever  worked  in  a  tannery.  The  fact  that  he  had 
had  no  experience  in  tanneries  is  not  significant.  The  prin- 
ciples involved  regarding  the  proper  construction  and  placing 
of  shifting  levers  in  other  manufacturing  plants  near  passage- 
ways is  obviously  the  same  as  in  tanneries. 

Objection  was  also  made  to  the  admission  of  evidence  of 
the  expert  to  the  effect  that  the  shifting  lever  could  be  guarded,, 
without  affecting  the  operation  of  the  machine,  so  as  to  pro- 
tect it  from  being  moved  otherwise  than  by  the  operator.  We 
find  no  error  in  the  admission  of  this  evidence.  But  the  wit- 
ness was  permitted  to  answer,  over  defendant's  objection: 
"In  my  opinion,  without  the  safeguard  of  which  I  have 
spoken  the  machinery  was  in  a  dangerous  condition.''  We 
think  the  admission  of  the  foregoing  was  error  as  invading 
the  province  of  the  jury.  We  cannot  think,  however,  that  the 
admission  of  it  was  prejudicial.  There  was  no  claim  that  the 
lever  was  dangerous  unless  it  extended  into  the  passageway, 
and  if  it  did  so  extend  as  to  come  in  contact  with  the  passing 
truck  its  dangerous  location  was  a  matter  of  common  knowl- 
edge, and  the  answer  of  the  witness  could,  we  think,  have 
worked  no  prejudice;  and  under  our  statutes  and  decisions 
we  must  hold  the  admission  of  it  nonprejudicial. 

2.  Error  is  assigned  in  denying  motions  for  nonsuit  and 
directed  verdict.  These  assignments  involve  mainly  the  suf- 
ficiency of  the  evidence  on  the  question  of  safe  working  place. 
There  is  ample  evidence  to  warrant  the  jury  in  finding  that 
the  location  of  the  lever,  extending  into  the  passageway  from 
eighteen  inches  to  two  feet,  in  view  of  the  width  of  the  pas- 


632    SUPREME  COUET  OF  WISCONSIN.  [Dm. 

Eorn  ▼.  Pfister  &  Vogel  Leather  Co.  147  Wis.  620. 

sagewajy  the  height  of  the  loads  customarilj  carried  upon  the 
tracks,  and  the  distance  from  the  lever  to  the  floor,  rendered 
the  place  unsafe. 

3.  Error  is  assigned  on  the  submission,  over  defendant's 
objection,  of  the  second  question  of  the  special  verdict  Par- 
ticular objection  is  made  to  the  use  of  the  word  ^^constructed," 
and  it  is  argued  that  the  word  'located"  should  have  been 
used,  and  that  there  is  no  issue  on  construction  in  the  case. 
We  think  the  jury  could  not  have  been  misled  by  the  word 
complained  of.  It  must  have  been  obvious  to  them  that  the 
question  was  as  to  location  or  placing  of  the  lever  with  refer- 
ence to  the  passageway.  We  think  no  error  was  committed 
in  the  submission  of  the  second  question  of  the  special  verdict. 
Fonder  v.  General  C.  Co.  146  Wis.  1, 130  N.  W.  884;  Palmer 
V.  SchuUz,  138  Wis.  456,  120  K  W.  348. 

Objection  is  also  made  to  the  fifth  question  of  the  special 
verdict  on  the  ground  that  it  is  double,  and  that  there  is  no 
specific  negligence  found.  On  the  latter  point  counsel  relies 
on  Lillis  v.  Beaver  Dam  W.  Mills,  142  Wis.  128,  124  K  W. 
1011,  but  in  that  case  it  will  be  observed  that  it  did  not  ap- 
pear from  the  record  upon  what  ground  of  negligence  the  case 
was  submitted  to  the  jury,  while  in  the  case  at  bar  the  issue  of 
negligence,  whether  the  shifting  lever  was  constructed  in  a 
reasonably  safe  manner,  was  found  by  the  jury,  and  this  was 
the  only  litigated  question  on  the  issue  of  reasonably  safe 
place.  We  think  negligence  was  sufficiently  found,  and  no 
request  was  made  for  specific  findings.  Maxwell  v.  Welling 
ton,  138  Wis.  607,  120  N.  W.  506 ;  Steber  v.  C.  i&  N.  W.  B. 
Co.  139  Wis.  10, 120  N.  W.  602 ;  Halwas  v.  American  O.  Co. 
141  Wis.  127,  123  N.  W.  789 ;  Winkler  v.  Power  <t  M.  M. 
Co.  141  Wis.  '244,  124  N.  W.  273 ;  Fonder  v.  General  C.  Co. 
146  Wis.  1,  130  N.  W.  884;  Wawrzyniakowski  v.  Hoffman 
&  B.  Mfg.  Co.  146  Wis.  163,  131  N.  W.  429.  There  was 
no  prejudicial  error  in  the  question  as  being  double.    Berger 
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V.  Abel  &  B.  Co.  141  Wis.  321, 124  N.  W.  410;  Anderson  v. 
Sparks,  142  Wis.  398,  125  N.  W.  925;  FidelUy  T.  Co.  v. 
Wis.  I.  &  W.  Works,  145  Wis.  385,  129  N.  W.  615. 

We  find  no  prejudicial  error  in  the  record. 

By  the  Court. — ^The  judgment  is  affirmed. 


SoiBcziKSEii  Itespondent,  vs.  Filsb  &  Stowxll  Compaut, 

Appellant 

November  18—DeceinJ>er  5,  1911. 

Master  and  »ervant:  Injury:  Unsafe  working  place:  Evidence:  Negli- 
gence of  feUdo^ervants:  Making  repairs:  Assumption  of  risk: 
Appeal:  Review:  Findings  l>y  fury:  Trial:  Special  verdict:  Dawr 
ages. 

1.  WhUe  engaged  in  remoTing  slag  from  the  eapola  room  of  de- 

fendant's foundry,  plaintiff  was  injured  by  the  faU  of  a  pile  of 
brick  in  such  room,  intended  for  future  use  in  lining  the 
cupola.  Evidence  showing,  among  other  things,  that  the  brick 
feU  because  piled  too  high,  not  because  of  negligence  in  the 
laying  or  placing  of  them  in  the  pile;  that  defendant  had  des- 
ignated the  place  for  piling  and  the  quantity  of  brick  to  be 
piled,  but  that  such  quantity  would  not  fit  in  that  place  unless 
piled  to  a  dangerous  height;  and  that  shortly  before  the  in- 
jury the  defendant's  foreman  in  charge  of  placing  the  brick 
had  passed  through  the  room  and  close  to  the  pile  but  did  not 
notice  it,  is  held  sufficient  to  sustain  a  recovery  upon  the 
ground  of  defendant's  failure  to  exercise  reasonable  care  to 
keep  the  place  reasonably  safe. 

2.  The  facts  that  plaintiff  and  the  men  who  piled  the  brick  spoke 

no  common  language  and  could  communicate  only  by  signs, 
and  that  they  usually  worked  in  different  gangs  under  sep- 
arate foremen  and  at  different  classes  of  work,  are  significant 
only  as  bearing  upon  the  contributory  negligence  of  plaintiff 
and  tending  to  show  that  he  took  no  active  part  in  making  the 
place  unsafe. 
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3.  Determining  as  to  the  quantity  of  brick  to  be  piled  and  the 

place  and  manner  of  piling  was  part  and  parcel  of  the  master's 
duty  to  use  reasonable  care  to  maintain  a  safe  place,  and  if 
there  was  a  failure  in  that  duty  the  negligence  of  a  feUow- 
servant  co-operating  would  not  bar  a  recovery. 

4.  The  duty  of  the  master  to  keep  the  place  safe  did  not  cease 

merely  because  repairs  were  being  made  by  the  use  of  the 
brick,  where  the  injured  servant  was  not  himself  at  the  time 
participating  in  the  making  of  such  repairs. 

5.  The  verdict  acquitting  plaintiff  of  assumption  of  risk  and  con- 

tributory negligence,  supported  by  evidence  or  by  the  lack  of 
evidence  to  the  contrary,  will  not  be  disturbed  on  appeal. 

6.  Under  the  circumstances  stated,  plaintiff  was  charged  only  with 

reasonable  care  for  his  own  safety  and  to  notice  obvious  dan- 
gers; and  it  cannot  be  said  that  the  danger  from  the  piling  of 
the  brick  was  so  obvious  to  an  untrained  mind  engrossed  in 
other  work  as  to  require  a  holding,  as  matter  of  law,  that 
plaintiff  assumed  the  risk. 

7.  A  finding  by  the  Jury  that  the  place  was  not  reasonably  safe 

lost  none  of  its  legal  effect  by  reason  of  another  finding  that 
the  pile  of  brick  was  not  reasonably  safe;  nor  did  the  latter 
finding  or  the  submission  of  the  question  confuse  the  trial  or 
issues  or  prejudicially  affect  the  defendant 
S.  An  award  of  $11,000,  reduced  by  the  trial  court  from  $15,000, 
for  very  severe  injuries  permanently  incapacitating  a  man 
forty-seven  years  old,  is  held,  though  large,  not  bo  excessive  as 
to  call  for  interference  by  this  court. 
Marshall,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Tuenee,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Doe  &  BaUhom,  and 
oral  argument  by  /.  Jff.  Doe. 

Casimir  Gonski,  attorney,  and  C  H.  Hamilton,  of  counsel, 
for  the  respondent,  cited,  in  addition  to  Wisconsin  cases, 
Kreigh  v.  Westinghouse,  C,  K.  &  Co.  214  TJ,  S.  249,  256,  29 
Sup.  Ct.  619 ;  Choctaw,  0.  <&  0.  R.  R.  Co.  v.  McDade,  191  U. 
S.  64,  66,  24  Sup.  Ct.  24 ;  Santa  Fe  Pac.  R.  Co.  v.  Holmss,  202 
U.  S.  438,  26  Sup.  Ct.  676 ;  Schminkey  v.  Sinclair  &  Co.  137 
Iowa,  130, 114  N.  W.  612 ;  Stephens  v.  Hudson  Valley  K.  Co. 
69  Hun,  375;  Freenum  v.  Olens  Falls  P.  M.  Co.  61  Hun, 
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125,  15  N.  Y.  Supp.  657;  CuOen  v.  Norton,  52  Hun,  9; 
Blondin  v.  Oolitic  Q.  Co.  11  Ind.  App.  395,  37  N.  E.  812 ; 
Bigshy  v.  Oil  WeU  8.  Co.  115  Mo.  App.  297,  91  S.  W.  460; 
S.  C.  130  Mo.  App.  128,  108  S.  W.  1128;  Chicago  H.  &  B. 
Co.  V.  Mueller,  203  111.  558,  68  N.  E.  51 ;  FogaHy  v.  St. 
Limis  T.  Co.  180  Mo.  490,  515,  79  S.  W.  664 ;  Uren  v.  Golden 
T.  M.  Co.  24  Wash.  261,  64  Pac.  174;  Zintek  v.  Stimson  M. 
■Co.  9  Wash.  395,  37  Pac.  340 ;  N.  W.  Fuel  Co.  v.  Danielson, 
67  Fed.  915 ;  Sanborn  v.  Madera  F.  dc  T.  Co.  70  CaL  261, 11 
Pac  710. 

TiMUN,  J.  A  pile  of  brick  in  the  cupola  room  of  defend- 
ant's foundry  fell  upon  plaintiff,  injuring  him  severely,  while 
he  was  in  the  employment  of  defendant  and  engaged  in  remov- 
ing with  a  wheelbarrow  slag  and  cinders  from  this  room. 
The  room  was  so  small  in  proportion  to  the  quantity  of  brick 
required  to  be  piled  therein  that  the  brick  pile  extended  from 
the  square  frame  at  the  bottom  of  the  cupola  to  the  door  of 
the  room,  a  length  of  about  eight  feet,  and  piled  three  brick 
or  twenty-four  inches  wide  would  be  about  the  limit  of  width 
which  could  be  had,  leaving  room  to  open  the  said  door  and 
leaving  space  for  plaintiff  to  work.  With  what  brick  there 
was  already  piled  in  this  room  the  quantity  brought  in  on  the 
occasion  in  question  raised  the  pile  of  the  stated  width  and 
length  to  about  twelve  feet  in  height.  The  floor  of  this  room 
was  a  bed  of  dirt  and  cinders,  concave  in  the  center,  with  a 
slight  slant  if  any  from  the  walls  toward  this  center.  The 
<iefendant  designated  the  place  upon  this  floor  where  the  brick 
should  be  piled  and  the  quantity  of  brick  to  be  piled.  There 
was,  prior  to  the  time  in  question,  some  brick  in  this  room 
and  at  this  place,  forming  a  low  pile  of  similar  width.  The 
brick  kept  in  this  room  as  well  as  the  brick  brought  in  upon 
the  occasion  in  question  was  fire-brick,  kept  there  and  brought 
there  for  the  purpose  of  lining  the  cupola.  This  was  relined 
«very  six  months,  and  there  was  during  the  six-months  inter- 
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vals  an  occasional  necessity  for  patching  this  brick  lining. 
Belining  was  contemplated  at  some  indefinite  future  time 
when  the  fire-brick  was  brought  in  and  piled,  on  September  17 
and  18,  1907;  but  no  relining  was  then  in  progress.  This 
cupola  room,  the  cupola  itself,  and  the  men  employed  therein 
and  thereabouts,  were  under  the  charge  and  superintendence 
of  the  foreman,  Barbier,  whose  duty  it  was  to  have  the  fire- 
brick ready  in  the  cupola  room  for  use  when  needed  Barbier 
made  a  requisition  for  brick  upon  Kramer,  the  yard  foreman, 
and  the  latter  detailed  two  Greek  workmen  to  bring  the  brick 
from  the  yard  into  the  cupola  room  with  wheelbarrows.  The 
plaintiff  did  his  wheelbarrow  work  removing  the  slag  in  the 
forenoon  and  worked  at  other  cupola  work  in  the  afternoon. 
The  Greeks  did  their  wheelbarrow  work  bringing  in  brick  in 
the  afternoon  and  piled  the  brick  or  did  yard  work  in  the  fore- 
noon, and  did  no  cupola  work.  This  was  because  the  room  and 
its  entrance  were  so  narrow  that  two  wheelbarrow  crews  could 
not  work  at  the  same  time.  The  Greeks  and  the  plaintiff,  who 
was  a  Pole,  spoke  no  common  language  and  could  communi- 
cate only  by  signs.  In  the  forenoon  of  September  18th, 
while  the  Greeks  were  engaged  in  piling  up  the  brick  they 
had  brought  in  and  the  plaintiff  with  one  Pitulski  was  en- 
gaged in  wheeling  out  slag,  the  brick  pile  in  the  cupola  room, 
which  had  reached  a  height  of  from  ten  to  twelve  feet  and  of 
the  length  and  width  before  stated,  suddenly  toppled  over  on 
plaintiff.  The  jury  found  that  the  pile  of  brick  was  not  rea- 
sonably safe  and  that  the  place  was  not  reasonably  safe ;  that 
the  defendant  ought  in  the  exercise  of  ordinary  care  to  have 
known  of  this,  and  was  guilty  of  a  want  of  ordinary  care 
which  was  the  proximate  cause  of  plaintiff's  injuries.  The 
court  added  two  findings  resting  upon  undisputed  evidence, 
viz. :  that  the  location  of  the  brick  pile  was  designated  by  de- 
fendant, and  that  the  unsafe  condition  of  the  brick  pile  was 
caused  by  the  height  to  which  the  brick  were  piled.    The  jury 


5]  AUGUST  TERM,  1911.  637 

Scieczinski  y.  Filer  &  Stowell  Ck>.  147  Wis.  633. 

found  for  the  plaintiff  upon  the  questions  of  assumption  of 
risk  and  contributory  negligence. 

It  is  argued  that  a  nonsuit  should  have  been  granted  or  a 
verdict  for  defendant  directed  as  requested  at  the  trial  We 
cannot  upon  the  evidence  relating  to  defendant's  liability, 
which  is  practically  \dthout  dispute,  so  hold.  The  quantity 
of  brick  to  be  placed  in  this  small  room  on  the  floor  or  founda- 
tion there  existing  and  the  place  where  it  was  piled  and  the 
manner  of  piling  it  were  under  the  command  and  supervision 
of  the  foreman,  Barbier.  The  pile  fell  from  some  cause. 
There  is  no  evidence  that  the  laying  or  placing  of  the  brick  in 
the  pile  by  the  Greeks  was  negligently  or  imperfectly  done. 
In  short,  the  finding  of  the  court  that  the  brick  fell  because 
it  was  piled  too  high  rather  negatives  this,  if  a  negative  was 
needed  for  such  a  fact  which  does  not  appear  by  evidence. 
The  defendant  provided  these  small  and  cramped  quarters, 
fixed  the  quantity  of  brick  to  be  piled  therein,  and  designated 
the  place  where  it  should  be  piled.  That  quantity  would  not 
fit  in  that  place  unless  it  was  piled  to  this  dangerous  height. 
The  defendant's  foreman  in  charge  of  the  placing  of  this 
brick  passed  through  the  cupola  room  and  close  by  this  pile 
of  brick  shortly  before  the  injury,  but  claims  his  mind  was 
engrossed  with  other  matters  and  he  did  not  notice  the  pile, 
and  these  duties  all  related  to  and  were  part  and  parcel  of  the 
master's  duty  to  use  reasonable  care  to  maintain  a  safe  place. 
In  this  view  the  question  whether  or  not  the  Greeks  were  fel- 
low-servants of  the  plaintiff  becomes  immaterial.  That  the 
Greeks  and  the  plaintiff  were  members  of  different  gangs, 
each  under  a  different  foreman  usually,  and  not  engaged  in 
exactly  the  same  work,  is  only  significant  as  bearing  upon  the 
contributory  negligence  of  the  plaintiff  as  showing  that  he 
himself  took  no  active  part  in  making  the  place  unsafe.  The 
recovery  here  may  be  based  on  the  failure  of  the  master  to 
exercise  reasonable  care  to  keep  the  place  reasonably  safe. 
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In  Hvlehan  v.  O.  B.,  W.  &  St.  P.  R.  Co.  68  Wis.  520,  32  K 
W.  529,  judgment  for  plaintiff  was  affirmed  upon  a  special 
verdict  finding:  (1)  The  injuries  complained  of  were  caused 
by  the  negligence  of  the  defendant;  (2)  this  negligence  con- 
sisted in  allowing  sticks  or  blocks  of  wood  to  remain  along  the 
track;  (3)  these  sticks  or  blocks  of  wood  had  remained  for 
several  days  prior  to  the  injury;  (5)  the  sticks  or  blocks  of 
wood  along  the  track  were  allowed  to  fall  there  by  employees 
on  the  train  in  loading  the  tender;  (6)  it  was  the  duty  of  de- 
fendant's section  foreman  to  remove  the  blocks  and  sticks. 
For  other  cases  where  the  neglect  of  a  fellow-servant  co-oper- 
ating with  the  failure  of  the  master  to  furnish  or  maintain  a 
safe  place  produced  the  injury,  see  Driscoll  v.  AlUs-Chalmers 
Co.  144:  Wis.  451,  129  N.  W.  401 ;  Mulcaims  v.  Janesville, 
67  Wis.  24,  29  N.  W.  565 ;  Halwas  v.  American  O.  Co.  141 
Wis.  127,  123  N.  W.  789 ;  EanJcel  v.  Buckstaff -Edwards  Co. 
138  Wis.  442,  120  N.  W.  269 ;  Eingartner  v.  Ill  8.  Co.  94 
Wis.  70,  68  N.  W.  664;  Beach  v.  Bird  &  W.  L.  Co.  135  Wis. 
550,  116  N.  W.  245 ;  Sparling  v.  U.  S.  8.  Co.  136  Wis.  509, 
117  N.  W.  1055.  Because  repairs  were  contemplated  consist- 
ing of  relining  the  cupola,  the  duty  of  the  master  to  keep  the 
place  safe  did  not  cease  where  the  injured  servant  was  not 
himself  at  the  time  participating  in  the  making  of  such  re- 
pairs. "That  at  most  would  be  one  of  the  circumstances 
bearing  on  the  question  of  what  would  constitute  reasonable 
safety  and  on  the  measure  of  notice  to  an  employee  of  the 
existence  of  some  defects  or  perils."  Oorsegner  v.  Bumham, 
142  Wis.  486,  125  N.  W.  914.  The  answers  of  the  jury  to 
the  effect  that  the  pile  of  brick  was  not  reasonably  safe  and 
that  the  place  where  the  plaintiff  was  injured  was  not  reason- 
ably safe,  therefore  have  support  in  the  evidence  and  cannot 
be  disturbed.  That  portion  of  the  verdict  acquitting  the 
plaintiff  of  assumption  of  risk  and  contributory  negligence 
also  rests  upon  evidence  and  lack  of  evidence  to  the  contrary 
and  must  be  allowed  to  stand.     We  must  bear  in  mind  that 
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here  the  burden  of  proof  is  upon  defendant.  From  the  evi- 
dence submitted  it  does  not  follow  as  matter  of  law  that  the 
plaintiff  knew  or  ought  to  have  known  what  quantity  of  brick 
was  required  to  be  piled  here  or  when  the  quota  to  be  piled 
would  be  filled  and  further  piling  cease.  He  probably  did 
not  know  until  the  last  wheelbarrowful  was  brought  how 
many  brick  were  coming  in,  nor  until  the  last  course  was  laid 
how  high  the  pile  would  grow,  nor  the  resistance  of  the  floor. 
All  of  these  were  matters  which  the  master,  if  he  per- 
formed his  duty,  might  in  the  exercise  of  ordinary  care  be  re- 
quired to  consider,  while  they  might  not  be  so  apparent  to 
the  plaintiff,  who  was  only  charged  with  reasonable  care  for 
his  own  safety  and  to  notice  obvious  dangers.  Whether  this 
pile  of  brick  on  this  floor  would  fall  at  ten,  eleven,  or  twelve 
feet  height  was  not  so  obvious  to  an  untrained  mind  engrossed 
in  other  work  as  to  require  us  to  set  aside  or  disregard  the 
verdict  of  the  jury  acquitting  the  plaintiff  of  assumption  of 
risk.  It  is  impossible  to  say  definitely  at  what  time  this  pile 
became  dangerous  nor  how  long  the  plaintiff  worked  in  prox- 
imity t'^  it  thereafter.  We  cannot  disturb  the  verdict  on 
this  ground.  We  perceive  no  material  or  prejudicial  error 
in  the  form  of  the  questions  submitted  to  the  jury.  The 
finding  that  the  place  was  not  reasonably  safe  cannot  lose  its 
legal  potency  or  effect  because  of  the  additional  finding  that 
the  pile  of  brick  was  not  reasonably  safe,  nor  did  the  latter 
finding  or  the  submission  thereof,  in  our  view,  confuse  the 
trial  or  issues  or  prejudicially  affect  the  defendant.  There 
are  some  verbal  lapses  in  the  instructions,  but  none  of  serious 
consequence  and  none  suflBciently  prejudicial  to  call  for  re- 
versal. It  would  do  no  good  to  discuss  them  here,  because 
they  do  not  indicate  any  legal  heresy  but  merely  a  careless 
use  of  language. 

The  damages  found  by  the  jury,  $15,000,  were  reduced  by 
the  circuit  judge  to  $11,000.  We  would  have  been  better  sat- 
isfied with  a  greater  reduction.     But  upon  this  matter  the 
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learned  trial  judge  and  the  jury  have  exercised  judgment  and 
there  is  and  always  will  be  different  opinions  as  to  the  proper 
amount  of  damages  in  such  cases.  Here  the  injuries  are  no 
doubt  very  severe.  We  have  in  the  instant  case  no  unanimity 
as  to  the  proper  amount.  We  are  unable  to  say  that  the  judg- 
ment and  experience  of  the  learned  trial  court  were  so  far  out 
of  the  way  as  to  call  for  further  interference  on  the  part  of 
this  court  with  the  verdict 

By  the  Court. — Judgment  aflSrmed. 

The  following  opinion  was  filed  December  15^  1911 : 

]tfATiflHATJ.y  J.  (dissenting).  I  am  not  satisfied  the  basic 
ground  for  recovery  found  by  this  court  is  legitimate.  I 
must  now  and  then  raise  my  voice  against  what  seems  to  me 
a  judicial  refinement  of  logic,  changing  the  law  of  negligence 
as  regards  who  are  fellow-servants.  That  law  existed  when 
the  state  was  admitted  into  the  Union  and  is  a  part  of  the 
written  law, — more  dignified  than  any  mere  legislative  enact- 
ment, because  of  having  been  made  one  of  the  fundamentals 
by  sec  13,  art.  XIV,  of  the  constitution.  If ,  as  so  estab- 
lished, it  is  not  appropriate  to  present  conditions,  the  power 
to  change  it  is  in  the  legislature,  not  only  because  not  taken 
away  by  the  constitution,  but  because  expressly  therein  re- 
served. The  court  has  no  more  right  to  vary  it  in  any  par- 
ticular than  to  l^slate  in  respect  to  any  other  matter. 

As  I  had  occasion  to  say  on  another  occasion  (BorgrUs  v. 
Folk  Co.,  ante,  p.  327,  133  N.  W.  209),  the  legislature  has 
had  ample  power  to  deal  with  the  subject  of  defenses  in  the 
law  of  negligence  for  more  than  sixty  years,  and  till  very  re- 
cently did  not  attempt  it  at  all.  The  law  as  it  came  to  us, 
as  I  understand  it,  is  stated  at  length  in  my  opinion  in  Rankel 
V.  Buchstaff 'Edwards  Co.  138  Wis.  442,  120  N.  W.  269,  and 
again  in  HcUwas  v.  American  0.  Co.  141  Wis.  127,  123  N. 
W.  789.     There  I  was  compelled  to  dissent  and  speak  inde- 
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pendentlj.  The  law  as  stated  in  my  opinion  is  according  to 
common-law  principles  in  the  beginning.  It  was  many  times 
applied  by  the  court  before  those  cases  were  decided  and  has 
been  since,  notably  in  Knudsen  v.  La  Crosse  8.  Co.  145  Wis. 
394,  130  N.  W.  519,  and  Strehlau  v.  John  Schroeder  L.  Co. 
142  Wis.  215,  125  N.  W.  429.  K  it  should  be  changed,  and 
I  would  not  suggest  to  the  contrary,  then  that  should  be  done 
by  the  legislature  and  not  by  any  judicial  extension  or  strain- 
ing of  the  safe-place  rule,  or  by  dividing  entire  undertakings 
into  different  departments  or  tasks. 

Here,  it  seems  to  me,  the  person  injured  and  the  one  who 
piled  the  brick  and  all  concerned  in  the  matter,  were  members 
of  a  crew  having  to  do,  generally  or  particularly,  with  opera^ 
ing  the  cupola.  Plaintiff's  working  place  was  perfectly  safe 
till  made  unsafe  by  his  fellow-servant  by  the  manner  in  which 
the  bricks  were  piled  up.  In  such  cases,  by  a  long  line  of  de- 
cisions, particularly  in  the  cases  above  cited,  also  Meilke  v. 
€.  &  N.  W.  R.  Co.  103  Wis.  1,  79  N.  W.  22,  and  Pern  v.  Ft/J^ 
sow,  144  Wis.  489,  129  N.  W.  622,  the  actors  are  all  fellow- 
servants.  If  the  result  is  too  harsh,  and  I  am  inclined  to 
think  it  is,  as  I  have  several  times  in  legal  opinions  said  both 
for  the  court  and  independently,  the  legislature  should  wake 
up  to  the  matter  fully,  and  ought  to  have  done  so  long  ago. 
True,  it  made  a  good  thou^  tardy  beginning,  but  the  more 
firmly  courts  vindicate  the  law  as  given  to  them  the  more 
quickly  and  efficiently  will  the  lawmaking  power  remedy  any 
defect  in  it  which  time  and  changed  conditions  have  developed 
or  made  significant. 

I  must  dissent  from  the  result  declared,  further,  because 
the  amount  recovered  is  too  large  as  fixed  by  the  jury,  and 
error  was  committed  in  the  way  it  was  then  dealt  with,  be- 
cause it  was  not  cut  low  enough,  and  because  it  is  obvious  the 
trial  court  in  making  the  reduction  did  not  follow  the  estab- 
lished rule  requiring  the  reduction  to  be  to  an  amount  as  low 
as  any  intelligent  jury  properly  instructed  could  reasonably 
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be  expected  to  place  it  Baxter  v.  C.  &  N.  W.  B.  Co.  104 
Wis.  307,  80  N.  W.  644 ;  Heimlich  v.  Tabor,  123  Wis.  665, 
102  K  W.  10. 

I  note,  in  the  opinion  of  the  court,  it  is  observed  the  trial 
judge  and  the  jury  exercised  their  judgment  in  fixing  the 
amount,  therefore,  since  it  is  not  manifest  the  latter  placed  it 
too  high,  such  judgment  should  not  be  disturbed.  In  that  I 
am  gratified  to  observe  the  court  recognizes  the  right  and  duty 
of  the  circuit  court  under  sec.  2878,  Stats.  (1898),  to  deal 
with  a  verdict  as  in  this  case  because  of  the  amount  being 
clearly  too  much,  though  the  verdict  be  not  characterized  by 
passion  or  prejudice.  But  I  think  the  court,  for  the  time, 
failed  to  give  effect  to  the  rule  to  be  observed  in  such  cases  to 
obviate  the  danger  of  prejudicially  invading  the  right  of  trial 
by  jury.  That  rule  is  very  firmly  established.  Perhaps  this 
court  was  first  in  the  field  in  respect  to  discovering  a  safe  logi- 
cal way  of  justly  terminating  litigation  where  erroneously 
closed,  the  error  being  only  in  an  excessive  assessment  of  dam- 
ages. That  it  is  a  very  valuable  rule,  both  to  private  and  pub- 
lic rights,  and  its  application  at  the  circuit  is  to  be  encouraged, 
so  far  as  practicable,  to  speedily  close  controversies,  has  been 
many  times  said.  But  difficulty  lies  often  in  failure  in  re- 
spect to  the  standard  to  be  followed,  to  wit :  the  lowest  amount 
an  unprejudiced  jury  properly  instructed  could  be  reasonably 
expected  to  place  it;  or  failure  to  appreciate  the  dignity  of 
the  constitutional  right  of  jury  trial,  and  perhaps  in  lapses 
here  sometimes  by  use  of  language  not  requisite  to  keep  in 
clear  light  the  correct  rule. 

Thus  in  Hanson  v.  Johnson,  141  Wis.  550,  567, 124  N.  W. 
506,  the  court  was  moved  to  say,  for  a  reason  for  not  disturb- 
ing the  decision  of  the  trial  court  in  reducing  a  jury  assess- 
ment of  damages,  that  '%e  circuit  judge  .  .  .  has  actually 
passed  on  the  question  and  reduced  the  verdict  to  such  an 
amount  as  in  his  judgment  is  proper/'  The  same  idea  is 
carried  into  the  opinion  here. 
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It  must  be  admitted  that,  to  take  the  judgment  of  the  cir- 
cuit court,  or  that  of  this  court  as  regards  the  amount  of  com- 
pensation which  a  plaintiff  should  have  in  any  case,  and  make 
that  compulsorilj  control,  is  supplanting  the  judicial  judg- 
ment for  that  of  a  jury,  contrary  to  the  constitution.  The 
court,  most  emphatically,  so  declared  in  Heimlich  v.  Tabor, 
supra.  There  it  was  remarked,  in  effect.:  Doubtless  unless 
the  trial  judge, — ^in  scaling  down  a  verdict  and  permitting  one 
party  to  a  suit  to  accept  the  situation  thus  created  and  end  the 
controversy  whether  his  adversary  is  willing  or  not, — deter- 
mines the  proper  amount  from  the  standpoint  of  as  small  a 
sum  as  an  unprejudiced  jury  properly  instructed  would  prob- 
ably give,  the  language  of  jurists  and  text-writers, — ^forcibly 
as  they  condemn  such  practice — ^would  seem  to  be  unanswer- 
able. Thus,  it  will  be  seen,  the  judgment  of  the  trial  court 
or  of  this  court  in  such  a  case  as  this  as  to  the  proper  amount 
of  damages,  generally  speaking,  is  not  a  legitimate  basis  for  a 
compulsory  judgment;  but  after  a  jury  has  once  dealt  with 
the  matter  and  awarded  too  large  a  sum,  either  throu^  pas- 
sion or  prejudice  or  manifest  error  of  judgment,  the  opinion 
of  the  trial  or  of  this  court  in  a  proper  case,  as  to  the  lowest 
amount  a  jury,  properly  instructed,  would  assess  the  damages, 
is  a  legitimate  basis  for  such  a  judgment. 

Now  it  seems  clear  to  me,  the  learned  trial  court  did  not 
follow  the  rule  stated  and  the  judgment  of  this  court  fails  to 
legitimately  acquit  of  error  in  that  regard,  but  rather  seems  to 
emphasize  it,  though  I  must  confess  there  was,  doubtless,  no 
thought  of  doing  so.  Probably  the  general  idea  is  that  the 
court  below  did  not,  manifestly,  fail  to  observe  the  right  rule, 
though  I  must  say,  in  this  connection,  I  fear  a  different  idea 
may  be  read  out  of  the  court's  opinion. 

The  plaintiff  was  some  forty-seven  years  of  age.  Surely 
he  was  very  badly  injured  and,  as  the  jury  had  a  right  to  find, 
will  be  permanently  incapacitated  for  ordinary  labor,  and  lia- 
ble to  need  an  attendant  of  some  sort  more  or  less.     In  the 
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very  prime  of  his  life  the  limit  of  his  earning  capacity  was 
about  $500  per  year.  That  would  naturally  have  grown  less 
after  entry  into  the  period  of  old  age.  Assuming  in  his  favor 
his  full  expectancy  and  absence  of  disability  complained  of, 
it  would  not  be  more  than  $200  per  year  in  the  old-age  period, 
or  perhaps  an  average  of  $350  per  year  for  the  whole  life. 
From  the  average  of  four  tables  of  mortality  at  hand,  his 
period  of  expectancy  at  the  time  of  the  recovery  was  twenty- 
two  years.  He  was  awarded  $11,000.  Yearly  interest 
thereon  would  greatly  exceed  his  average  earning  power,  leav- 
ing at  the  end  the  full  $11,000  and  a  considerable  accumula- 
tion. The  $11,000  would  purchase  an  annuity  for  him  of 
about  $700  per  year,  or  twice  his  average  earning  power. 

The  foregoing,  it  seems,  significantly  demonstrates  that  the 
trial  court  did  not  cut  the  verdict  down  as  low  as  a  fair  jury, 
properly  circumstanced,  might  probably  place  it  True,  the 
unfortunate  plaintiff  was  entitled  to  a  reasonable  amount  to 
compensate  for  elements  of  loss  not  susceptible  of  determina- 
tion by  any  standard  but  that  of  sound  human  judgment ;  but 
such  judgment  should  be  based  on  the  thought  that  human 
suffering  cannot  really  have  any  money  equivalent  which  is 
really  full  without  operating  as  a  penalty  so  onerous  upon  the 
wrongdoer  whose  very  wrong,  without  real  moral  turpitude, 
makes  the  two  mutual  victims  in  misfortune,  as  to  be  imprac- 
ticable of  enforcement  in  the  social  state  where  men  must 
move  about  and  do  business  and  be  subject,  necessarily,  to 
their  own  frailties  and  those  of  others.  That  is  recognized 
in  every  special  system  for  remedying  losses  from  personal 
injuries.  What,  in  addition  to  computable  loss,  is  reasonable 
under  all  the  circumstances,  for  past  and  future  pain  and 
those  other  elements  as  to  which  there  is  no  basis  for  calcula- 
tion? That  is  the  question.  Not  what,  in  the  broad  sense, 
will  be  a  full  money  equivalent  for  such  elements.  It  seems 
that  the  former  is  the  logic  of  the  principle  of  compensation 
in  such  cases,  entrenched  in  the  law^  and  that  it  should  be 
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made  more  and  more  significant  as  the  necessity  therefor  has 
become  more  apparent  This  court  has  said  in  a  case  like 
this: 

^^ Although  the  defendant  may  have  committed  a  fault,  it 
is  not,  for  that  reason,  an  outlaw.  .  •  •  Society  ...  is  in- 
terested to  preserve  it  against  spoliation,  by  applying  to  plaint- 
iflPs  recovery  a  proper  limit  of  compensation.  •  .  .  Doubtless, 
the  underlying  idea  of  the  law  of  damages  is  indemnity. 
But  .  .  .  absolute  indemnity  is  impossible.  The  law  has  no 
standard  by  which  it  can  measure  indemnity  for  such  injuries 
in  money.  The  most  it  aims  to  do  in  that  regard  is  to  give 
some  just  compensation  for  the  damages  suffered,  which  in 
many,  if  not  in  most,  cases  must  fall  short  of  complete  indem- 
nity. The  just  rule  to  be  given  to  the  jury  is,  such  sum  as 
will  fairly  compensate  for  the  damages  suffered — ^reasonable 
in  amount,  and  not  excessive."  Ouinard  p.  Knapp-Siaut  & 
Co.  Co.  95  Wis.  482,  490,  70  N.  W.  671. 

I  can  do  no  better  than  to  quote  that  language,  uttered 
many  years  ago  and  many  times  referred  to.  Note  the  words 
"such  sum  as  will  fairly  compensate,**  not  fully  do  so.  Note 
the  idea,  that  a  full  money  equivalent  is  impossible,  and  any 
effort  to  attain  it  must  not  only  be  unsuccessful  but  unjust. 
The  difference  between  the  practicable, — ^reasonable, — and 
the  full  equivalent  in  dollars,  is  one  of  the  losses  for  which 
there  is  no  remedy. 

Applying  the  logic  of  the  foregoing  to  this  case,  I  think  that 
a  fully  informed  jury  might  probably  limit  the  recovery  in 
favor  of  the  unfortunate  respondent  to  the  full  earning  value 
of  his  life  on  the  basis  of  the  wages  he  was  getting  at  the  time 
of  the  injury  and  no  limitation  of  his  expectancy  of  years  be- 
low the  average.     That  would  be  about  $8,000. 

Vol.  147  —86 
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Lines,  Respondent^  vs.  Citt  of  Htlwaukbe,  Appellant. 

Novemher  18 — December  5,  1911. 

Trial:  Pervene  verdict:  Inadequacy  of  damages:  Bettifig  aside  ver- 
dict: Review  on  appeal:  Co»U. 

1.  Where  plaintifTs  wrist  was  broken,  causing  much  pain  and  prob- 

ably impairing  the  use  of  his  arm  permanently,  and  he  In- 
curred obligations  to  the  extent  of  $46  tor  medical  treatment, 
etc.,  an  award  of  $55.33  as  damages  was  so  Inadequate  as  to 
justify  the  trial  court  in  holding  the  verdict  perverse. 

2.  Where  the  answer  to  one  question  In  a  special  verdict  Indlcatee 

that  the  Jury  were  actuated  by  passion  and  prejudice  In  retum- 
Ing  such  answer.  It  Is  the  duty  of  the  trial  court  to  set  aside 
the  verdict,  unless  satisfied  that  the  passion  and  prejudice  af* 
fected  only  that  particular  question. 

3.  An  order  setting  aside  a  verdict  as  perverse  wlU  not  be  re- 

versed on  appeal  unless  clearly  wrong. 

4.  Where  a  verdict  Is  set  aside  as  perverse,  the  costs  of  the  trial 

should  not  be  charged  against  the  moving  party  but  may.  In 
the  discretion  of  the  trial  court,  be  ordered  to  abide  the  event 
of  the  second  trial. 

Appeal  from  an  order  of  the  circuit  oonrt  for  Milwaukee 
county:  J.  C.  Ludwio,  Circuit  Judge.     Affirmed. 

Daniel  W.  Hoan,  city  attorney,  and  W.  H.  Timlin,  Jr., 
special  assistant  city  attorney,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Lawrence  A.  Olr 
well,  and  oral  argument  by  Rossiter  Lines,  in  person. 

Baei7es,  J.  This  action  is  brought  to  recover  damages  for 
an  injury  sustained  by  reason  of  falling  on  an  alleged  de- 
fective crosswalk  at  the  intersection  of  Grand  avenue  and 
Fifteenth  street  in  the  city  of  MilwauJcee.  The  jury  found 
the  defendant  was  not  negligent  and  that  plaintiff  was  guilty 
of  contributory  negligence.  Apparently  to  emphasize  the 
answers  returned,  the  jury  stated  that  they  unanimously 
agreed  on  such  answers.     They  further  found  that  the  plaintiff 
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sustained  damages  by  reason  of  his  injury  in  the  sum  of 
$55.33.  The  court  set  the  verdict  aside  because  satisfied 
"that  the  jury  was  grossly  prejudiced  and  that  its  verdict  is 
perverse.''     Defendant  appeals  from  this  order. 

The  undisputed  evidence  is  that  the  radius  of  the  left  wrist 
was  fractured ;  that  plaintiff  was  obliged  to  keep  his  arm  in 
splints  for  about  two  months  and  that  he  suffered  pain  con- 
tinuously during  that  time,  as  well  as  considerable  pain  there- 
after, and  that  the  use  of  the  left  arm  was  materially  impaired 
at  the  time  of  the  trial.  There  was  medical  testimony  to  the 
effect  that  it  was  reasonably  certain  that  there  would  be  some 
permanent  impairment  of  the  use  of  the  arm.  The  evidence 
fairly  shows  that  the  plaintiff  incurred  obligations  to  the  ex- 
tent of  $46  for  X-ray  treatment,  medical  attendance,  and 
medicines,  although  some  technical  objections  are  made  to  its 
sufficiency.  It  would  thus  appear  that  the  jury  allowed  the 
plaintiff  $9.33  for  the  pain  and  suffering  which  he  endured 
from  a  broken  wrist  and  for  such  impairment  of  the  use  of  his 
arm  as  he  sustained.  The  inadequacy  of  the  damages  awarded 
would  seem  to  be  sufficient  to  justify  the  court  in  saying  that 
the  verdict  was  perverse  and  to  warrant  it,  in  the  exercise  of 
sound  discretion,  in  setting  the  same  aside  for  that  reason. 
Whitney  v.  MilwavJcee,  65  Wis.  409,  27  N.  W.  39 ;  Oillen  v. 
M.,  St.  P.  &  8.  8.  M.  B.  Co.  91  Wis,  633,  65  K  W.  373.  In- 
deed, where  the  answer  to  one  question  in  a  special  verdict  in- 
dicates that  the  jury  were  actuated  by  passion  and  prejudice 
in  returning  such  answer,  it  is  the  duty  of  the  court  to  set  the 
verdict  aside,  unless  satisfied  that  the  passion  and  prejudice 
affected  only  that  particular  question.  "If  it  appears  that 
the  elements  of  passion  and  prejudice  may  have  entered  into, 
and  probably  did  affect,  the  decision  of  other  questions  in  the 
case,  the  court's  duty  is  to  grant  a  new  trial  absolutely." 
McNamara  v.  McNamara,  108  Wis.  613,  619,  84  N.  W.  901. 
If  the  assessment  of  damages  in  this  case  did  not  establish  the 
perversity  of  the  verdict,  we  should  hesitate  to  disturb  the  con- 
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elusion  reached  by  the  court  in  this  regard.  A  trial  judge 
may  observe  many  things  in  the  conduct  of  a  trial  that  satisfy 
him  that  jurors  have  been  influenced  by  improper  motives 
and  that  the  verdict  returned  is  founded  on  passion  and  preju- 
dice rather  than  upon  law  and  evidence.  In  such  a  case  his 
duty  to  set  aside  a  verdict  is  clear^  although  he  might  not  do 
so  if  satisfied  that  the  verdict  was  the  result  of  honest  judg- 
ment. 

It  is  argued  by  the  appellant^  however,  that  the  order  ap- 
pealed from  is  erroneous  for  the  reason  that  the  court  should 
have  directed  a  verdict  for  the  defendant,  because  there  was 
no  evidence  produced  which  would  warrant  a  jury  in  holding 
the  defendant  negligent,  and  because  the  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law.  If  either  of 
these  contentions  is  correct,  then  any  prejudice  the  jury  might 
have  had  could  not  injuriously  affect  the  plaintiff.  We  have 
read  the  evidence  carefully.  We  are  satisfied  that  it  was 
ample  to  warrant  a  finding  favorable  to  the  plaintiff  on  both 
questions,  and  as  there  must  be  another  trial  of  the  action  we 
4eem  it  best  to  refrain  from  discussing  it. 

It  is  further  argued  that  the  court  erred  in  ordering  that 
the  costs  of  the  first  trial  should  abide  the  event  of  the  next 
one.  It  has  been  frequently  held  that,  where  a  verdict  is  set 
aside  on  the  ground  of  perverseness,  the  costs  of  the  trial 
should  not  be  charged  against  the  moving  party.  Pound  v. 
Roan,  45  Wis.  129 ;  Becker  v.  Holm,  100  Wis.  281,  76  N.  W. 
999;  Schweichhart  v.  Stvewe,  75  Wis.  157,  43  N.  W.  722; 
B.  Connor  Co.  v.  Ooodwillie,  120  Wis.  603,  606,  98  N.  W. 
928.  We  think  it  was  within  the  discretion  of  the  court  to 
make  the  order  which  it  did  in  reference  to  costs,  and  that 
there  was  no  error  committed  against  the  appellant  in  this  re- 
gard. 

By  the  Court. — Order  affirmed. 

Timlin,  J.,  took  no  part 
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D^Day,  Eespondent,  vs.  Meyebs,  imp.,  Appellant 

Novemher  18 — December  5,  191L 

Vendor  and  purchaser  of  land:  Evidence:  Talue  of  land:  Price  paid 
for  other  lands:  Title:  Tax  deed:  Judgment:  Marketable  title: 
Fraud:  Representations  as  to  value:  Brokers:  Agency  for  both 
parties:  Bunday:  Yaiidity  of  contract:  Delivery:  Witnesses: 
'^Adverse  party:**  Cross-examination:  Appeal:  Harmless  errors, 

1.  Upon  the  question  of  the  value  of  a  certain  tract  of  land,  testi- 
mony as  to  the  price  which  had  been  paid  for  Individual  par- 
cels of  other  lands,  and  the  record  of  transfers  purporting  to 
show  prices  paid  for  other  lands  In  the  same  town,  were  prop- 
erly excluded. 

a.  In  an  action  upon  a  land  contract,  where  the  vendor's  title  was 
put  In  Issue  by  defendant  but  no  defect  specified,  a  tax  deed 
fair  on  Its  face,  issued  to  the  vendor's  grantor  and  recorded 
more  than  three  years  prior  to  the  contract,  together  with  a 
Judgment,  rendered  In  an  action  to  quiet  title  founded  upon 
such  tax  deed,  declaring  the  title  to  be  In  the  vendor's  grantor, 
were  conclusive  as  against  the  former  owners  of  the  land  and 
all  claiming  through  or  under  them;  and  the  court  properly 
excluded  evidence  to  show  that  the  vendor's  grantor  stood  In' 
such  a  fiduciary  relation  to  the  owner  of  the  land  that  he  could 
not  take  a  tax  deed  thereon. 

8.  The  title  based  on  such  tax  deed  and  Judgment  was  a  marketable 
Utle. 

4.  Mere  representations  as  to  value,  where  the  purchaser  la  pre- 
sumed competent  to  Judge  thereof  and  has  full  opportunity  to, 
and  doea,  examine  the  property  to  be  purchased,  amount  to 
nothing  more  than  expressions  of  opinion  and  do  not  constitute 
false  representations  entitling  the  purchaser  to  a  rescission, 
even  though  relied  upon  by  him. 

6.  The  evidence  In  this  case  Is  held  to  show  that  one  who  acted  as 
an  Intermediary  In  the  sale  of  land  was  not  the  agent  of  the 
purchaser,  but  of  the  vendor  only,  and  that  the  purchaser  knew 
that  fact. 

6.  A  land  contract  signed  In  duplicate  on  Sunday,  but  left  In  escrow 
*    to  be  delivered  on  Monday  If,  after  Investigation,  the  vendor 
should  be  satisfied  of  the  vendee's  financial  responsibility,  and 
delivered  on  Monday  accordingly,  was  valid. 
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7.  Where  the  vendor  in  a  land  contract,  who  had  assigned  his  In- 
terest therein  to  plalntiif  and  guaranteed  payment,  was  made 
a  codefendant  with  the  purchaser  in  an  action  to  recover  a 
balance  due  on  the  contract,  and  answered  admitting  all  of  the 
allegations  of  the  complaint,  the  purchaaer  was  entitled  to 
cross-examine  him  as  an  "adverse  party,"  under  sec.  4068« 
Stats.  (1898). 

S.  The  term  "adverse  party,"  as  used  in  sec.  4068,  Stats.  (1898), 
means  a  party  whose  interests  are  adverse  to  those  of  the 
party  seeking  to  call  him,  and  the  fact  that  both  may  be  named 
in  the  pleadings  as  plaintifTs  or  defendants  is  immaterial. 

9.  Although  appellant  was  erroneously  denied  the  right  to  call  an 
adverse  codefendant  for  cross-examination  under  sec  4068, 
Stats.  (1898),  yet  where  he  did  in  fact  cross-examine  such  co- 
defendant,  covering  the  matters  in  controversy  exhaustively 
and  putting  many  leading  questions,  the  error  was  not  preju- 
dicial, especially  where  the  trial  was  before  the  court. 
10.  Where  a  party  is  cross-examined  under  sec.  4068,  Stats.  (1898), 
he  is  not  to  be  re-examined  by  his  own  counsel  at  the  close  of 
such  cross-examination,  but  may  at  the  proper  time  be  called 
as  a  witness  in  his  own  behalf. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.     AfjUrmecL 

This  is  an  action  at  law  to  recover  the  balance  due  upon  a 
contract  for  the  purchase  of  certain  lands  in  Wood  county,  Wis- 
consin. The  complaint  alleged  the  due  assignment  of  the 
contract  to  the  plaintiff  and  averred  that  all  conditions  prece- 
dent to  be  performed  on  his  part  had  been  performed ;  that 
he  had  tendered  the  defendant  Meyers  a  good  and  sufficient 
conveyance  of  title  to  the  land  in  question,  but  that  Meyers 
had  refused  to  perform  his  part  of  the  contract,  and  that  there 
was  now  due  thereon  the  sum  of  $10,400  with  interest.  The 
defendant  Meyers  set  up  in  his  answer,  among  other  defenses, 
that  the  contract  in  question  was  executed  on  a  Sunday ;  that 
he  had  been  induced  by  false  and  fraudulent  representations 
on  the  part  of  his  codefendant,  Conway,  to  purchase  the  land. 
His  answer  also  contained  a  general  denial.  The  defendant 
Conway  in  his  answer  admitted  each  and  all  of  the  allegations 
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of  the  complaint  to  be  true.     The  parties  waived  a  jury  trial, 
and  the  court  found,  among  others,  the  following  facts : 

The  defendant  Conway  and  Meyers  entered  into  a  written 
contract,  dated  May  16,  1908,  for  the  sale  by  Conway  to 
Meyers  of  a  certain  tract  of  land  then  owned  by  Conway. 
The  contract  was  signed  in  duplicate  by  Conway  and  Meyers, 
and  duly  witnessed,  on  Sunday,  the  17th  day  of  May,  1908. 
These  duplicate  contracts,  together  with  a  check  for  $100  exe- 
cuted by  Meyers  to  Conway  and  a  promissory  note  executed 
by  Meyers  to  Conway  for  $900,  were  delivered  to  one  Miller, 
an  employee  of  the  First  ITational  Bank  of  Grand  Bapids, 
Wisconsin,  to  be  held  by  him  until  Monday,  May  18,  1908, 
in  order  to  enable  Conway  to  make  investigation  as  to  the 
financial  standing  of  Meyers.  After  making  such  investiga- 
tion Conway  accepted  the  check  of  $100  and  note  for  $900  as 
part  payment  of  the  purchase  price  of  the  lands,  leaving  a 
balance  due  thereon  of  $10,400.  He  also  received  a  dupli- 
cate of  the  contract  from  Miller  at  the  same  time  he  accepted 
the  check  and  note.  On  the  same  day  Miller  forwarded  by 
registered  mail  to  Meyers  a  duplicate  of  the  contract,  which 
was  received  by  him  on  or  about  the  19th,  and  not  later  than 
the  20th,  of  May,  1908.  No  false  or  fraudulent  representa- 
tions were  made  by  Conway,  or  any  person  acting  on  his  be- 
half or"  with  his  knowledge  or  consent,  to  Meyers,  during  any 
of  the  negotiations  leading  up  to  the  purchase  of  the  land. 
Before  entering  into  the  contract  Meyers  had  full  and  fair  op- 
portunity to,  and  did  in  fact,  make  a  full  and  thorough  exami- 
nation and  investigation  of  the  lands  by  personally  viewing 
the  same.  On  June  20,  1908,  Conway,  for  an  adequate  and 
valuable  consideration  of  $10,382  then  and  there  paid  to  him 
in  cash  and  by  a  note,  duly  assigned,  transferred  and  set  over 
to  the  plaintiff  all  his  right,  title,  and  interest  in  the  contract 
between  himself  and  Meyers.  The  plaintiff,  O'Day,  pur- 
•chased  the  contract  without  any  knowledge  of  the  fact  that  it 
was  signed  on  Sunday  and  without  any  knowledge  whatso- 
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ever  of  any  infirmity  existing  therein.  The  defendant  Con* 
way  and  plaintiflF  have  fully  performed  all  the  conditions  on 
their  part  to  be  performed^  and  plaintiff  has  duly  tendered 
to  the  defendant  Meyers  a  conveyance  of  said  lands  by  instru- 
ments (executed  by  Conway  and  wife)  in  form  as  prescribed 
in  the  contract,  free  and  clear  of  all  incumbrances  whatso- 
ever, subject  to  the  performance  of  the  conditions  precedent 
upon  the  part  of  the  defendant  Meyers  to  be  performed,  which 
he  has  refused.  On  the  25th  of  August,  1908,  the  defendant 
Conway,  for  a  valuable  consideration  and  for  the  purpose  of 
insuring  and  securing  the  plaintiff  against  loss  by  reason  of 
the  insolvency  of  the  defendant  Meyers,  guaranteed  in  writ- 
ing to  the  plaintiff  the  collection  of  the  amount  due  under 
such  contract  from  Meyers.  The  defendant  Meyers  has^ 
failed,  neglected,  and  refused  to  pay  the  sum  due  under  the 
terms  of  the  contract,  and  there  is  now  due  the  plaintiff  from 
the  defendant  thereon  the  sum  of  $10,400  with  interest  upon 
said  amount  at  the  rate  of  six  per  cent  i>er  annum  from 
July  1, 1908. 

As  conclusions  of  law  the  court  found  that  the  plaintiff  was- 
entitled  to  judgment  against  the  defendants,  jointly  in  form, 
for  the  sum  of  $10,400  with  interest  as  stated,  and  that  the 
judgment  should  provide  that  execution  issue  against  the  de- 
fendants Meyers  and  Conway,  but  that  the  same  should  be 
first  satisfied  out  of  the  property  of  the  defendant  Meyers. 
In  case  sufficient  property  belonging  to  Meyers  to  satisfy  said 
execution  should  not  be  found,  then  the  amount  due  upon  the 
execution  should  be  collected  of  and  from  the  defendant  Con- 
way. From  a  judgment  entered  accordingly,  the  defendant 
Meyers  appealed. 

For  the  appellant  there  was  a  brief  by  Perry,  Morton  ^ 
Kroesing,  and  oral  argument  by  C.  B.  Perry  and  G.  E.  Mor^ 
ton. 

For  the  respondent  there  was  a  brief  by  Daniel  H.  Chradyr 
and  oral  argument  by  Mr.  Orady  and  Mr.  D.  D.  Conway. 
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ViNJB,  J.  Although  the  case  was  tried  hy  the  court  with- 
out a  jurj^  appellant  assigns  numerous  errors  relating  to  the 
admission  and  exclusion  of  testimony.  Only  three  are 
deemed  worthy  of  consideration. 

After  having  introduced  testimony  as  to  the  market  value 
of  the  land^  appellant  sought  in  his  evidence  in  chief  to  intro- 
duce testimony  to  show  what  price  had  heen  paid  for  individ- 
ual parcels  of  other  lands.  The  court  excluded  such  testi- 
mony,  stating  that  it  might  perhaps  be  properly  received  later 
in  rebuttal,  but  was  not  competent  as  evidence  in  chief  on  his 
behalf.  The  exclusion  of  such  evidence  was  not  error. 
O'DeU  V.  Rogers,  4A  Wis.  136 ;  Maxon  v.  Gates,  136  Wis. 
270,  116  N.  W.  768.  The  court  also  properly  excluded  the 
record  of  transfers  purporting  to  show  the  price  for  which 
other  lands  in  the  same  town  as  that  in  question  were  sold. 
Seefeld  v.  C,  M.  &  St.  P.  R.  Co.  67  Wis.  96,  29  N.  W.  904; 
Esch  V.  C,  M.  <&  8t.  P.  B.  Co.  72  Wis.  229,  39  K  W.  129. 

Plaintiff  alleged  title  in  Conway,  and  appellant  entered 
only  a  general  denial  to  such  allegation.  He  did  not  plead 
or  point  out  in  his  answer  any  insufficiency  in  such  title. 
The  title  shown  by  plaintiff  rested  not  only  upon  deeds  of 
conveyance  from  former  owners,  but  upon  a  tax  deed  fair 
on  its  face,  duly  issued  and  recorded  more  than  three  years 
prior  to  the  date  of  the  contract  in  suit,  and  also  upon  a  judg- 
ment afterwards  entered  in  an  action  to  quiet  title  founded 
upon  said  tax  deed,  in  which  the  title  was  by  the  court  de- 
clared to  vest  in  Conway^s  grantor.  The  court  therefore  prop- 
erly excluded  testimony  tending  to  show  that  the  grantee  in 
the  tax  deed  stood  in  such  a  fiduciary  relation  to  the  owner 
of  the  land  that  he  could  not  take  a  valid  tax  deed  thereon. 
The  judgment  in  the  action  to  quiet  title  founded  upon  the 
tax  deed  was  conclusive  as  to  the  title  of  the  premises  against 
the  former  owners  of  the  land  or  any  one  claiming  through  or 
under  them.  The  question  sought  to  be  raised  by  the  testi- 
mony was  forever  set  at  rest  by  that  judgment.    Marvin  v. 
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TUsworth,  10  Wis.  320;  Kane  v.  Rock  River  C.  Co.  15  Wia. 
179.  The  title  tendered  constituted  a  marketable  title  and 
complied  with  the  provisions  of  the  contract  of  sale.  Maxon 
V.  Gates,  136  Wis.  270,  116  K  W.  758. 

The  finding  of  the  trial  court  to  the  effect  that  no  false  or 
fraudulent  representations  were  made  by  the  defendant  Con^ 
way  inducing  the  appellant  to  purchase,  is  vigorously  assailed. 
There  is  ample  evidence  to  sustain  the  court's  finding.  The 
only  representations  claimed  to  have  been  false  and  fraudu- 
lent were  statements  made  by  the  defendant  Conway  to  the 
effect  that  the  land  in  question  was  worth  from  $20  to  $25 
per  acre.  The  appellant  examined  the  land  personally,  and 
testified  that  when  he  was  there  viewing  it  he  saw  no  objection 
to  it  and  expressed  no  dissatisfaction  whatever  concerning  it 
It  is  elementary  that  mere  representations  as  to  value,  where 
the  purchaser  is  presumed  competent  to  judge  thereof  and  has 
full  opportunity  to,  and  does,  examine  the  property  to  be 
purchased,  do  not  constitute  false  representations  entitling  the 
purchaser  to  rescind  on  that  ground,  even  though  relied  upon 
by  hinL  Such  representations  as  to  value  constitute  nothing 
more  than  the  mere  opinion  of  the  seller.  Mamloch  v.  Fair- 
banks, 46  Wis.  415,  1  N.  W.  167 ;  Maltby  v.  Austin,  65  Wis. 
527,  27  N.  W.  162 ;  Mosher  v.  Post,  89  Wis.  602,  62  N.  W. 
516 ;  Farr  v.  Peterson,  91  Wis.  182,  64  N.  W.  863 ;  Forest  L. 
Co.  V.  Hanley,  94  Wis.  23,  68  N.  W.  418. 

Appellant  also  claims  that  one  Bolzendahl  acted  as  his 
agent,  and  that,  without  his  knowledge,  he  was  also  the  agent 
of  the  defendant  Conway,  who  paid  him  $50  after  he  had  pro- 
cured a  purchaser  for  him,  and  that  therefore  the  contract  is 
void  because  contrary  to  the  provisions  of  sec  4575m^  Stats. 
(Supp.  1906:  Laws  of  1905,  ch.  129,  sec  1).  It  does  not 
become  necessary  to  consider  whether  or  not,  if  the  facts  were 
as  claimed  by  appellant,  the  contract  would  be  void  under  the 
provisions  of  the  statute  referred  to,  because  the  evidence  ia 
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entirely  barren  of  any  proof  that  Bolzendahl  was  the  agent 
of  appellant  In  his  amended  answer  he  alleges  ''that  this 
defendant  went  in  the  company  of  one  F.  W.  Bolzendahl,  who 
acted  as  the  agent  of  said  defendant  Conway,  as  defendant  is 
informed  and  verily  believes,  in  procuring  this  defendant  to 
go  to  Grand  Rapids  to  consider  said  matter ;"  and  on  the  trial 
appellant  testified,  ''Mr.  Bolzendahl  called  on  me  about 
May  7th  or  8th.  I  could  not  tell  now,  on  a  day,  and  told 
me  that  he  had  a  friend  up  at  Grand  Rapids  that  had  some 
land  for  sale  at  a  bargain.  He  said  'the  land  was  worth  be- 
tween $25  and  $35  an  acre,  and  he  asked  me  to  find  a  pur- 
chaser for  him,  and  I  think  that  we  better  go  up  to  look  at 
the  land.'  He  said  it  could  be  gotten  for  $17.50  an  acre. 
He  says  that  he  came  to  me  to  advise  me  to  go  up  there  with 
him.  He  asked  Bolzendahl  to  find  a  purchaser  for  hiuL 
And  he  wanted  me  to  go  up  and  look  at  the  land.''  The  ojily 
basis  for  a  claim  that  Bolzeildahl  acted  as  the  agent  for  Mey- 
era  rests  upon  the  fact  that  he  was  the  brother-in-law  of  appel- 
lant and  that  they  had  sometime  previously  had  business 
transactions  with  each  other.  In  view  of  the  allegations  of 
the  amended  answer  and  the  testimony  of  the  appellant  upon 
the  trial  it  is  undisputed  that  Bolzendahl  was  the  agent  of 
Conway,  and  of  him  alone,  and  that  Meyers  was  aware  of 
that  fact.  Hence,  even  if  Conway  paid  Bolzendahl  $50  as  a 
commission  and  not  as  a  mere  gratuity,  as  Conway  claims,  the 
validity  of  the  contract  would  not  be  aflfected  thereby. 

It  appears  from  the  facts  found  by  the  court  and  the  undis- 
puted testimony  that  although  the  contracts  were  signed  on 
Sunday  they  were  not  delivered  imtil  the  following  day. 
They,  together  with  the  check  and  note,  were  left  in  escrow 
with  one  Miller  with  directions  to  be  delivered  on  Monday, 
only  in  case  Conway,  after  an  investigation,  was  satisfied  with 
the  financial  responsibility  of  Meyers.  It  was  therefore  op- 
tional with  Conway  to  accept  or  refuse  the  contract  on  Mon- 
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day,  and  it  was  equally  optional  with  Meyers  to  do  likewise, 
since  the  Sunday  agreement  was  not  intended  to  be  consum- 
mated or  completed  till  a  delivery  was  made.  A  contract 
signed  on  Sunday  but  not  delivered  till  a  secular  day  is  valid. 
Farwell  v.  Webster,  71  Wis.  486,  87  N.  W.  437.  So  an 
agreement  fixing  the  terms  for  a  settlement  of  a  trespass, 
though  made  on  a  Sunday,  has  been  held  to  be  binding  upon 
the  parties  if  executed  and  carried  into  effect  on  a  subsequent 
secular  day.  Taylor  v.  Young,  61  Wis.  314,  21  N.  W.  408 ; 
Hopkins  v.  Stefan,  77  Wis.  45,  46  N.  W.  676 ;  King  v.  Graef, 
136  Wis.  648,  117  N.  W.  1058.  And  where  an  organ,  a 
book,  and  a  stool  were  purchased  on  a  Simday  and  the  organ 
delivered  on  the  same  day,  it  was  held  that  a  request  by  the 
purchaser  on  a  subsequent  secular  day  for  the  delivery  of  the 
book  and  stool,  coupled  with  an  expression  of  satisfaction 
with  the  organ,  constituted  a  sufficient  week-day  acceptance 
to  validate  the  purchase  of  the  organ.  Schmidt  v.  Thomas, 
76  Wis.  629,  44  N.  W.  771.  It  has  uniformly  been  held  else- 
where also  that  a  contract  entered  into  on  a  Sunday  but  de* 
livered  on  a  secular  day  is  valid.  Harris  v.  Morse,  49  Me. 
482,  77  Am.  Dec  269 ;  Schwab  v.  Rigby,  88  Minn.  896,  88 
N.  W.  101 ;  Barger  v.  Famham,  180  Mich.  487,  492,  90  N. 
W.  281;  Oibbs  dk  8.  Mfg.  Co.  v.  Brucher,  111  XT.  S.  697, 
4  Sup.  Ct  672 ;  Beitenman's  Appeal,  66  Pa.  St  188.  This 
is  on  the  ground  that  a  contract  requiring  delivery  is  not  com- 
plete until  delivery  is  made,  and  when  that  occurs  on  a  secular 
day  the  contract,  in  contemplation  of  law,  is  made  on  that  day. 
The  defendant  CSonway  in  his  answer  admitted  all  the  al* 
legations  of  the  complaint  He  was  therefore  not  an  adverse 
party  to  the  plaintiff,  though  nominally  appearing  so  in  the 
pleadings.  Appellant  in  his  answer  denied  all  the  material 
allegations  of  the  complaint  Under  such  circumstances  Con- 
way became  in  fact  an  adverse  party  to  his  codef endant,  and 
the  court  erred  in  not  permitting  appellant  to  oross-ezamine 
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him  as  an  adverse  party  under  sec  4068,  Stats.  (1898).  In 
H water  v.  Bosworth,  43  Wis.  683,  upon  an  appeal  by  oertain 
defendants  whose  interests  were  adverse  to  those  of  their  code- 
f  endants,  it  was  held  that  the  codef  endants  would,  upon  proper 
application,  be  treated  as  respondents  in  the  action.  And  in 
Bogers  v.  Shove,  98  Wis.  271,  73  N.  W.  989,  where  a  mort- 
gagor appealed  from  an  order  confirming  a  sheriff's  report 
of  sale  on  foreclosure,  it  was  held  that  the  purchaser  was  the 
principal  adverse  party  and  must  be  served  with  notice  of  the 
appeal  under  sec  3049,  R.  S.  1878,  providing  for  notice  to 
the  adverse  party."  Sec  4068,  Stats.  (1898),  provides  that 
any  party  to  the  record  in  any  civil  action  .  •  .  may  be  ex- 
amined upon  the  trial  •  •  •  as  if  under  cross-examination,  at 
the  instance  of  the  adverse  party  or  parties  or  any  of  them." 
The  term  "adverse  party"  used  in  this  section  means  a  party 
whose  interests  are  adverse  to  those  of  the  party  seeking  to 
call  him,  and  the  fact  that  both  may  be  named  in  the  plead- 
ings as  plaintiffs  or  defendants  is  immaterial.  The  true  test 
is,  Are  their  interests  adverse?  Crowns  v.  Forest  L.  Co.  99 
Wis.  103,  74  N.  W.  546. 

But  the  court  informed  appellant,  when  Conway  was  called 
as  his  witness,  that  he  might  put  leading  questions  to  him  if 
he  appeared  hostile  An  exhaustive  examination  covering 
all  the  main  points  in  the  controversy  was  gone  into,  and 
many  leading  questions  asked  the  witness.  Appellant  did  in 
fact  cross-examine  him,  and  hence  no  prejudicial  error  re- 
■sulted.  Especially  must  that  conclusion  be  drawn  in  a  case 
tried  before  the  court. 

Plaintiff  was  permitted  to  call  Conway  as  an  adverse  party 
under  the  statute,  and  error  is  assigned  because  appellant  was 
not  allowed  to  examine  him  at  the  close  of  such  cross-examina- 
tion. It  follows  from  what  has  been  said  that  plaintiff  had 
no  right  to  call  Conway  as  an  adverse  party.  But  no  error 
18  assigned  on  that  ground,  nor  was  it,  under  the  drcum- 
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stances  of  this  case,  prejudicial.  Where  a  party  is  properly 
called  under  the  statute  for  cross-examination  his  counsel  has 
no  right  to  re-examine  him  at  the  dose  of  such  cross-examina- 
tion. The  statute  contemplates  no  re-examination;  and  if 
one  were  allowed,  it  would  permit  the  adverse  party  to  prove 
his  case,  or  at  least  a  portion  thereof ,  as  a  part  of  the  oppo- 
nent's case.  Counsel  can  call  him  as  his  own  witness  at  the 
proper  time,  and  then  examine  him  fully  upon  all  the  issues. 
By  the  Court. — Judgment  affirmed. 
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ICenominies  Biveb  Boom  Comfant,  Bespondent,  vs.  Augus- 
tus Spies  Lumber  &  Cedab  Comfant,  Appellant. 

October  6,  1911-— January  9,  191B. 
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PuhlUyservice  oorparatiofiB:  RateM:  Uniformity:  Oomtruction  of  tiat 
utet:  FranchiaeM:  Boom  companieM:  **Toll  or  hoom  chargcM: 
**Btoring,  sorting  and  delivering**  logs:  Contracts  for  exccMMive 
rates:  Validity:  Ratification:  Recovery  quantum  meruit. 

1.  In  the  absence  of  a  prohibitory  statute  a  publio-serrice  corpora- 
tion may  make  a  discrimination  in  rates  when  such  discrimina- 
tion l8  founded  upon  a  reasonable  difference  In  conditions  at- 
tending the  several  transactions,  but  otherwise  it  must  treat 
all  alike,  especially  where  it  enjoys  a  substantial  monopoly. 
To  different  persons  dealing  with  it  under  substantially  similar 
circumstances  its  charges  must  be  uniform. 

8.  Statutes  conferring  prlYileges  or  franchises  are  construed  strictly 
against  the  grantee  of  the  franchise  and  in  favor  of  the  public. 
Janeeville  B,  Co,  v.  Btoughton,  1  Pin.  667. 

8.  Under  sec  1777e,  Stats.  (1898), — declaring  that  the  corporations 
therein  mentioned  shall  be  subject  to  the  conditions,  limitar 
tions,  and  restrictions  imposed  upon  log-driving  corporations 
by  sec.  1777  so  far  as  applicable,  "excepting  in  the  cases 
wherein  special  provisions  relating  thereto  are  herein  made,"^ 
a  paragraph  in  sec.  1777  relating  to  services  performed  upon 
request  of  the  log  owner  is  excluded,  as  being  within  the  ex- 
ception, by  special  provisions  in  sec.  1777e  covering  and  regu- 
lating in  a  different  manner  the  same  subject. 
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4.  Where  sec.  1777e  gave  to  a  boom  company  exclusive  possession 
of  part  of  a  river  for  storing,  sorting,  and  delivering  logs^ 
and  authorized  it  to  collect  "toll  or  boom  charges"  and  provided 
that  such  corporation  should  be  subject  to  the  conditions,  lini- 
itations,  and  restrictions  of  sec.  1777  so  far  as  applicable,  a  re- 
quirement contained  in  sec.  1777  that  tolls  should  be  reason- 
able and  uniform  applies  to  the  "toll  or  boom  charges"  men- 
tioned in  sec.  1777e. 

6.  In  the  phrase  "toll  or  boom  charges"  in  sec  1777«  the  word  "or" 
is  used  in  the  sense  of  "alias." 

6.  The  powers  and  duties  of  a  corporation  under  sec.  1777  are  dis- 

tinct and  separate  from  those  provided  for  In  sec.  1777«. 

7.  Boom  companies  under  sec.  1777e  are  not  common  carriers  In 

the  full  legal  sense  of  that  term,  although  they  present  some 
analogies;  but  they  are  public-service  corporations  having  thetr 
compensation  regulated  and  the  maximum  thereof  fixed  by 
statute. 

8.  The  charges  of  such  corporations  must  be  reasonable  and  uni- 

form and  not  exceed  fifty  cents  per  thousand  feet 

9.  "Storing,  sorting  and  delivering,"  within  the  meaning  of  sec 

1777e,  is  one  process  for  which  a  reasonable  uniform  charge 
not  exceeding  fifty  cents  per  thousand  feet  may  be  made;  and 
this  operation  cannot  be  separated  into  as  many  different  pro- 
cesses as  there  are  log  owners  or  delivery  gaps  and  a  different 
rate  made  at  each  gap. 

10.  Such  public-service  corporations  cannot  make  valid  contracts 

for  tolls  or  boom  charges  which  are  not  uniform  or  which  are 
in  excess  of  the  maximum  fixed  by  law. 

11.  Nor  can  they,  by  adding  to  the  public  service  some  additional 

service  for  which  they  may  charge  whatever  the  parties  agree 
upon,  uphold  the  contract  upon  the  ground  that  all  that  part  of 
the  charge  in  excess  of  the  legal  maximum  will  be  taken  to  be 
for  the  private  service. 

12.  A  contract  prohibited  by  statute  is  usually  void,  even  though 

no  penalty  be  imposed  upon  the  contracting  parties  or  either  of 
them. 

13.  A  contract  by  a  public-service  corporation  for  compensation  no( 

uniform  and  In  excess  of  the  legal  maximum  will  be  held  In- 
valid and  incapable  of  ratification,  where  suit  Is  brought 
thereon  by  the  corporation  against  one  for  whose  protection 
the  statutory  requirement  of  uniformity  and  the  statutory 
maximum  of  charge  were  made. 
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14.  Where  the  services  rendered  are  not  themselves  illegal  nor  per- 
formed in  consequence  of  the  illegal  contract,  although  the 
court  refuses  to  enforce  the  contract  the  corporation  which  per- 
formed the  service  may  recover  what  it  was  reasonably  worth 
at  a  uniform  rate  not  exceeding  the  amount  limited  by  statute. 
Marshall  and  Babnes,  JJ.»  dissent 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county:  S.  D.  Hastings,  Circuit  Judgp.     Reversed. 

Pierre  Martineau,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Cary,  Upham  & 
Black,  and  oral  argument  by  W.  E.  Black. 

The  following  opinion  was  filed  October  24,  1911 : 

Timlin,  J.  The  respondent  is  averred  and  admitted  to  be 
a  corporation  formed  by  the  consolidation,  pursuant  to 
sec.  1777,  Stats.  (1898),  and  Act  No.  91  of  the  Laws  of 
Michigan  for  1887,  of  a  Wisconsin  corporation,  called  the 
Menominee  River  Boom  Company,  and  a  Michigan  corpora- 
tion of  the  same  name.  It  is  authorized  to  engage  in,  and  is 
engaged  in,  driving,  holding,  sorting,  and  delivering  logs  and 
timber  on  the  Menominee  river,  the  channel  of  which,  up  to 
the  Brule  river,  forms  the  boundary  line  between  Wisconsin 
and  Michigan.  It  has  and  exercises  powers  of  driving  logs 
under  sec  1777  and  powers  of  storing,  sorting,  and  delivering 
under  sec.  1777e.  The  president  of  the  appellant  is  a  mem- 
ber of  the  board  of  directors  of  the  respondent  and  partici- 
pated in  a  meeting  of  the  directors  of  respondent  on 
March  14,  1908,  at  which  meeting,  with  the  consent  of  the 
president  of  appellant,  it  was  resolved  that  a  fixed  rate  per 
thousand  feet  be  charged  for  driving  logs,  the  rate  to  be  made 
at  the  directors'  meeting  when  the  "boomage  and  toll  charges" 
are  made.  It  was  customary  to  hold  annually  a  meeting  of 
these  directors  for  the  purpose  last  mentioned.  A  meeting 
of  these  directors  was  accordingly  held  on  June  11,  1908, 
Vol.  147  —  36 
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at  which  the  driving  charges  or  rates  were  fixed  and  the  fol- 
lowing: 

^'Boomage  charges*  For  hoomage  charges,  including  ordi- 
nary sacking,  scaling,  temporary  use  of  the  Upper  Storage 
(as  available),  dividing  and  delivering  of  logs  into  the  log 
pockets  in  the  Menominee  river,  the  f  oUowing  rates  per  thou- 
sand feet  according  to  the  Doyle  rule  of  measurements  as 
scaled  by  this  company  will  be  diarged,  namely : 

For  delivery  into  log  pockets  of:  Rate  per  IC 

Marinette  &  Menominee  Paper  Co.  below  dam  3 38  cents. 

N.  Ludington  Co 40      - 

Stephenson  Manufacturing  Co 40      " 

Hamilton  6  Merryman  Co 45      " 

Merryman  Manufacturing  Co 50      " 

Sawyer  Goodman  Co 54      " 

Marinette  Lumber  Co 64      " 

At  the  Rafting  Gap  made  up  In  ordinary  sized  rafts  for 
inunediate  delivery  at  that  point  to  the  proper  owner 
or  authorized  agent 80      ** 

Ties,  posts,  and  poles.  Charges  for  tolls,  driving,  and 
boomage  on  ties,  posts,  poles,  and  pulpwood  are  the  same  as 
on  logs  and  are  figured  on  the  following  basis : 

Ties  20  to  M. 

Posts  7  to  16 60  to  M. 

Poles  18  and  20  feet 35  to  M. 

Poles  25  and  30  feet 25  to  M. 

Poles  35  and  40  feet 15  to  M. 

Poles  45  to  50  feet 3  to  M. 

Poles  55  to  60  feet 2  to  M. 

Pulpwood  1  cord  to  M. 

The  foregoing  rates  will  cover  all  ordinary  expense  of  hand- 
ling logs  and  other  materials  to  the  several  points  of  deliv- 
ery, provided  the  logs  are  properly  and  promptly  cared  for  as 
fast  as  delivered  into  the  log  pockets,  and  are  receipted  for 
and  towed  away  without  unnecessary  delay  as  soon  as  made 
into  rafts  at  the  Rafting  Gap.  On  logs  or  other  material 
divided  above  the  third  dam  on  Menominee  river,  special  ar- 
rangements as  to  charges  will  be  made,  based  on  the  service 
performed  for  such  work,  the  same  as  heretofore  in  lieu  of 
fixed  charges  per  thousand  feet. 

Log  pockets.  For  extra  labor  on  logs  in  storage  separating 
marks  of  one  sort,  counting  of  different  marks,  or  any  un- 
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usual  expense,  an  additional  charge  of  twenty  cents  per  hour 
per  man  will  be  made. 

Watching  rafts.  The  total  monthly  expense  of  watching 
rafts  each  month  to  be  prorated  on  the  hours  employed  watch- 
ing each  raft. 

Use  of  towing  booms.  For  use  of  towing  booms  ten  cents 
per  hour  per  set,  to  be  charged  for  from  the  time  put  into 
use,  and  when  returned  to  Rafting  Gap  empty — with  a  fur- 
ther proper  charge  for  loss  of  chain,  rope,  etc.,  or  for  damage 
done." 

The  president  of  appellant  at  this  meeting  objected  to  the 
last  item  in  the  first  schedule  above ;  voted  against  it  and  left 
the  meeting.  A  copy  of  this  document  was  soon  after  sent  to 
the  appellant  The  latter  retained  this  copy  until  August  20, 
1908,  when  it  was  returned  to  respondent  signed  and  verified 
by  appellant's  president  and  secretary.  This  paper  contained 
a  statement  of  logs,  ties,  posts,  etc.,  banked  by  appellant  and 
to  be  driven  down  the  Menominee  river  which  aggregated 
15,564,399  feet  board  measure,  and  among  other  things  the 
following: 

"The  said  boom  company  is  hereby  requested  and  au- 
thorized to  drive,  boom,  and  handle  all  the  logs  herein  re* 
ferred  to,  together  with  any  logs  of  previous  years,  concur- 
rently with  logs  of  other  owners,  upon  terms  and  stipulations 
in  circular  letter  of  said  company,  dated  June  11,  1908, 
which  forms  part  of  this  blank,  and  to  deliver  the  same  as  we 
have  already  or  may  hereafter  order,  or  in  default  of  such 
order  to  care  for  the  same  as  in  the  judgment  of  said  com- 
pany the  interest  of  all  log  owners  may  require. 

"I  have  read  the  foregoing  statement  and  do  not  subscribe 
or  make  affidavit  as  a  mere  formality,  but  with  a  firm  belief 
in  the  correctness  of  the  statement  made." 

The  logs  had  been  driven  down  the  river  to  the  place  for 
separation  and  delivery  and  some  deliveries  made  to  the  ap- 
pellant prior  to  June  11,  1908.  Deliveries  continued  up  to 
and  after  August  20,  1908,  the  appellant  receiving  the  same 
without  protest  and  making  partial  payments  thereon,  so 
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•computed,  however,  as  not  to  equal  eighty  cents  per  thousand 
feet  board  measure.  The  respondent,  after  having  completed 
the  sorting  and  delivery,  brought  this  action  upon  the  contract 
above  set  forth  to  recover  a  balance  of  $6,217.01  still  unpaid. 
The  appellant  answered,  among  other  things,  that  the  charges 
of  respondent  were  unreasonably  high  and  above  the  maxi- 
mum of  fifty  cents  per  thousand  feet  allowed  by  law,  and 
also  that  the  charges  were  not  uniform  but  wrongfully  dis- 
<;riminated  against  the  appellant  and  in  favor  of  mill  ov^ners 
to  whom  deliveries  were  made  farther  up  stream,  and  that 
such  mill  owners  controlled  the  stock  and  board  of  directors 
of  respondent.  Another  line  of  defense  was  that  the  appel- 
lant did  not  sign  the  verified  statement  of  August  20,  1908, 
9A  a  contract,  but  for  the  sole  purpose  of  informing  the  re- 
spondent of  the  amount  of  timber  it  had  to  be  driven  down 
stream,  and  that  this  instrument  was  without  legal  consid- 
eration and  the  charges  specified  in  excess  of  the  maximum 
allowed  by  law,  and  respondent  was  in  possession  of  this  part 
of  the  river,  and  appellant  could  not  itself  separate  the  logs 
and  would  suffer  great  injury  and  loss  if  respondent  refused 
or  delayed  to  deliver  promptly. 

Sec.  1777e,  Stats.  (1898),  provides  that: 

"Any  corporation  formed  under  this  chapter  for  the  im- 
provement of  any  stream  and  storing,  sorting  and  delivering 
thereon  saw  logs,  square  and  round  timber  or  other  timber 
thereon  which  shall  have  taken  prior  possession  of  such  stream 
or  portion  of  stream  for  that  purpose  shall  have  the  exclusive 
power  to  improve  such  stream  or  portion  thereof  ...  by 
constructing  all  such  booms  of  all  kinds  as  may  be  necessary 
or  suitable  for  the  purposes  aforesaid."  "Every  such  cor- 
poration shall  have  all  the  powers,  grants  and  privileges,  in- 
cluding the  right  to  collect  toll  or  boom  charges,  and  have 
liens  therefor,  and  be  subject  to  all  the  conditions,  limitations 
and  restrictions  conferred,  imposed  or  provided  by  said  sec- 
tion 1777  upon  corporations  for  the  improvement  of  streams 
and  driving  logs  thereon,  so  far  as  the  same  may  be  applicable, 
excepting  in  the  cases  wherein  special  provisioiis  relating 
thereto  are  herein  made." 
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Sec.  1777,  Stats.  (1898),  there  referred  to,  provides  that 
the  corporation  formed  for  driving  logs,  etc.,  "may  charge 
and  collect  reasonable  and  uniform  tolls  upon  all  logs,  lumber 
and  timber  driven  or  floated  on  the  same."  The  last  men- 
tioned section  contains  an  additional  provision  as  follows : 

"And  shall  also,  at  the  request  of  the  owner  of  any  logs  and 
timber  put  into  said  stream,  take  charge  of  the  same,  and 
drive  the  same  down  and  out  of  such  stream,  and  charge  and 
collect  therefor  of  the  owner  or  party  controlling  said  logs  and 
timber  reasonable  charges  and  expenses  for  such  services." 

This  section  l777e  further  declares  that  "the  provisions  of 
sections  twelve,  thirteen,  fourteen,  fifteen,  sixteen,  eighteen 
and  twenty-four  of  chapter  forty-five  of  the  private  and  local 
laws  of  Wisconsin  for  the  year  1871,  entitled  an  act  to  incor- 
porate the  Wausau  Boom  Company,  as  the  same  are  amended, 
shall  apply  to  corporations  formed  hereunder."  Sec.  12  last 
mentioned  provides  that  the  boom  company  shall  publish  in  a 
newspaper  for  three  successive  wed^s  prior  to  the  first  day  of 
April  in  each  year  a  notice  to  log  owners  containing  certain 
specified  information.  Also  that  all  log  owners  desiring  to 
have  logs  or  timber  retained  or  stored  in  such  booms  shall, 
on  or  before  April  first  in  each  year,  file  with  the  secretary  of 
the  company  a  statement  in  writing  and  subscribed  by  such 
person,  setting  forth  that  he  desires  his  logs  or  timber  retained 
or  stored  in  said  booms,  si)ecifying  as  near  as  may  be  the  num- 
ber and  quantity  and  the  particular  marks  or  brands  thereon, 
and  the  company  shall  be  under  no  obligation  to  receive,  re- 
tain, or  store  any  logs  or  timber  the  owners  of  which  have  not 
complied  with  the  foregoing  provisions.  This  expressly  cov- 
ers with  reference  to  boom  companies  what  is  covered  with 
reference  to  log-driving  companies  by  the  last  quoted  excerpt 
from  sec.  1777.  Sec.  13  above  mentioned  authorizes  such 
companies  to  collect  upon  all  logs  and  timber  received,  re- 
tained, or  stored  in  their  said  booms  such  sum  as  may  be  de- 
termined upon  and  provided  by  the  board  of  directors,  not 
exceeding  the  sum  of  fifty  cents  per  thousand  feet     A  lien  is 
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given  to  secure  this  charge.  Sec.  15  provides  that  the  stock- 
holders of  said  company  shall  have  no  preference  over  any 
other  persons  in  the  storage  of  their  logs  and  timber  in  said 
boom ;  also  that  the  logs  are  to  be  scaled  at  the  lower  dividing 
boom  by  the  scaler. 

The  respondent,  as  heretofore  mentioned,  is  also  engaged 
in  driving  logs,  but  that  power  and  that  service  are  separate 
and  distinct  from  its  authority  and  its  services  as  a  corporation 
under  sec.  17776,  and  no  question  is  made  in  this  suit  respect- 
ing the  driving  charges,  and  none  of  the  driving  charges  are 
included  in  those  covenants  of  the  contract  upon  which  this 
suit  is  brought  There  is  no  substantial  controversy  in  the 
evidence  relating  to  the  right  of  recovery,  although  there  is  a 
controversy  relating  to  the  proper  amount  to  be  recovered. 
For  many  years  prior  to  1890  the  respondent  charged  to  all 
log  owners  an  uniform  rate  for  storing,  sorting,  and  deliver- 
ing logs  within  the  boomage  ground.  Since  1890  and  for 
the  season  in  question  the  charges  of  the  respondent  for 
"sorting  and  delivering,"  as  the  statute  expresses  it, — ^"divid- 
ing," as  the  respondent  called  it, — ^were  fixed  as  follows:  In 
a  distance  of  something  over  a  mile  on  a  strai^t  line  from 
the  point  where  the  sorting  and  delivery  commenced  there 
were  the  delivery  boom  pockets  of  log  owners  having  mills  in 
the  vicinity.  Each  was  furnished  or  furnished  himself  with 
one  or  more  pocket  booms  into  which  his  logs  were  to  be  de- 
livered by  respondent.  At  each  of  these  points  of  delivery 
there  was  an  opening  called  a  gap  in  the  floating  timber  fences, 
called  booms,  and  at  each  of  these  gaps  a  partial  separation  of 
the  logs  was  made.  At  each  of  these  gaps  men  were  stationed 
who  separated  from  the  floating  and  mingled  mass  the  logs  of 
the  owner  at  whose  gap  the  logs  in  their  course  down  the  river 
had  arrived,  and  turned  them  into  the  pocket  boom  of  that 
owner,  and  also  turned  the  remainder  of  the  unseparated 
mass  into  the  opening,  which  would  permit  them  to  float  down 
river  between  parallel  boomsticks  running  lengthwise  or  nearly 
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lengthwise  of  the  river  until  the  next  gap  was  reached,  where 
there  was  a  like  partial  separation  by  withdrawing  from  the 
mass  the  logs  of  that  owner  and  permitting  the  mingled  re- 
mainder of  the  logs  to  pass  down  the  river  until  the  next  gap 
was  reached,  where  the  operation  was  repeated.  At  the  so- 
called  railroad  gap  (being  the  third  or  fourth  gap)  the  logs 
belonging  to  owners  who  required  delivery  on  the  Michigan 
side  of  the  river  were  separated  from  the  logs  to  be  delivered 
on  the  Wisconsin  side,  but  not  otherwise  separated,  and  from 
this  point  the  Michigan  logs  of  the  various  owners  on  that 
side  passed  commingled  down  river  to  the  first  gap  below  the 
railroad  ^p,  where  a  partial  separation  was  made  by  sub- 
tracting from  that  mass  the  logs  of  that  owner,  and  this  oper- 
ation was  repeated  until  appellant's  logs  were  delivered 
wholly  separated  after  the  fifth  or  sixth  of  such  partial  sep- 
arations. As  the  logs  moved  down  the  river  from  gap  to  gap 
some  work  was  necessary  to  prevent  clogging  and  keep  them 
moving.  The  respondent  kept  account  of  the  expense  at  each 
gap  and  prorated  that  on  all  the  logs  which  reached  that  point, 
including  those  there  delivered  and  those  which  passed  down 
in  the  mingled  mass ;  but  logs  once  delivered  at  any  upper  gap 
were  not  charged  with  any  further  expense  of  the  whole  sepa- 
ration. The  expenses  of  the  lower  gaps  tended  somewhat  to 
diminish,  but  the  quantity  of  logs  on  which  the  expenses  were 
prorated  diminished  in  greater  proportion,  so  that  there  was, 
including  the  pro  rata  charges  of  the  upper  gaps  with  which 
such  logs  were  burdened,  a  rising  scale  of  expense  per  thou- 
sand feet,  substantially  similar  but  not  equal  to  that  hereto- 
fore set  forth  in  this  opinion,  as  separation  was  made  and 
logs  delivered  into  the  pockets  farther  down  stream.  In  this 
manner  and  basing  it  on  the  expenses  so  ascertained  and  ap- 
portioned, the  respondent  made  and  fixed  the  variable  sched- 
ule of  charges  mentioned,  which,  it  will  be  observed,  runs 
from  thirty-eight  cents  per  thousand  feet  at  the  first  to  forty 
<»nts  per  thousand  feet  at  the  second  place  of  delivery  and 
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eighty  cents  per  thousand  feet  at  the  rafting  gap^  the  place  of 
delivery  for  appellant's  logs.  This  last  includes  a  charge  per 
thousand  feet  for  rafting  (that  is,  making  up  into  rafts) ,  the 
amount  of  which  was  not  fixed  or  agreed  upon  separately, 
but  which  the  respondent  now  claims  to  have  been  reasonably 
worth  nineteen  and  one-half  cents  per  thousand  feet  and  the 
appellant  ten  cents  per  thousand  feet  In  the  first  case  the 
charge  against  the  appellant  for  storing,  sorting,  and  deliver* 
ing  would  be  sixty  and  one-half  cents  per  thousand  feet,  in 
the  second  case  seventy  cents  per  thousand  feet  The  re- 
spondent also  contends  that  there  is  included  in  this  some  in- 
definite amount  for  separating  cedar  poles,  ties,  etc.,  from 
saw  logs,  but  the  appellant  contends  that  similar  separations 
were  made  for  other  log  owners  without  extra  charge.  Other 
items  of  expense  and  other  fractions  of  the  total  charges  above- 
mentioned,  such  as  sacking,  scaling,  storage,  general  expense, 
and  stray  logs,  were  distributed  pro  rata  at  so  much  per  thou* 
sand  feet  on  all  the  logs  received  by  the  respondent,  no  matter 
where  delivered. 

We  do  not  think  the  statute  contemplates  or  permits  any 
such  distribution  of  charges.  The  duty  of  the  respondent  is 
to  sort  and  deliver  in  that  part  of  the  river  of  which  it  has  ex- 
clusive possession  for  that  purpose.  If  by  reason  of  the  con- 
figuration of  the  river  this  can  best  be  done  by  the  method  of 
making  a  partial  separation  at  each  gap  and  there  delivering 
the  logs  of  one  owner,  this  is  merely  for  the  convenience  of  the 
respondent  and  to  facilitate  separation.  The  sorting  and  de- 
livery, as  it  is  called  in  the  statute,  or  the  dividing,  as  the  re- 
spondent calls  it,  is  one  process,  not  several  processes,  even 
though  it  be  carried  on  for  convenience  of  the  respondent  at 
different  points  in  the  river  as  the  logs  float  downward.  The 
mere  fact  that  respondent  avails  itself  of  the  current  and  that 
the  pocket  booms  are  situated  at  different  points  along  the 
bank  has  no  influence  to  separate  this  sorting  and  delivery 
into  a  dozen  or  a  half  dozen  different  items  or  processes.     The 
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duty  of  the  Fespondent  is  to  sort  out  the  logs  of  each  o^mer 
and  deliver  them.  If  it  can  more  easily  or  cheaply  perform 
this  duty  by  separating  the  logs  of  one  owner  from  the  mass 
at  one  point  in  the  downward  course,  and  separating  the  logs 
of  another  owner  at  another  point  down  the  river,  it  may  no 
doubt  adopt  this  method ;  but  by  adoption  of  this  method,  or 
because  the  method  is  the  most  feasible  and  practical  one 
under  the  circumstances,  the  operation  of  sorting  and  deliv- 
ering is  not  divided  into  as  many  distinct  acts  or  operations 
as  there  are  pocket  booms  on  that  part  of  the  river  within  the 
possession  of  the  respondent. 

In  the  absence  of  a  prohibitory  statute  a  public-service  cor- 
poration may  make  a  discrimination  in  rates  when  such  dis- 
crimination is  founded  upon  a  reasonable  difference  in  condi- 
tions attending  the  several  transactions,  but  otherwise  it  must 
treat  all  alike,  especially  where  it  enjoys  a  substantial  mo- 
nopoly. But  to  different  persons  dealing  with  it  under  sub* 
stantially  similar  circumstances  its  charges  must  be  uniform. 
Atchison,  T.  <i  8.  P.  B.  Co.  v.  D.  A  N.  0.  B.  Co.  110  U.  8. 
667,  4  Sup.  Ct  185 ;  State  ex  rel.  v.  C,  N.  0.  &  T.  P.  B.  Co. 
47  Ohio  St.  180, 23  N.  E.  928, 7  L.  R  A.  319 ;  Doty  v.  Strong, 
1  Pin.  313 ;  Ayres  v.  C.  i&  N.  W.  B.  Co.  71  Wis.  372,  37 
N.  W.  432 ;  Ooodridge  v.  U.  P.  B.  Co.  35  Fed.  35.  There 
is  here  no  reasonable  difference  in  conditions.  Bearing  this 
common-law  rule  in  mind,  and  considering  that  the  words 
"tolls  or  boom  charges"  (not  tolls  and  boom  charges)  are  (ex- 
cept the  restriction)  the  only  provisions  found  in  sec  1777d 
relating  to  the  charges  or  compensation  of  the  boom  company, 
it  is  fa'ir  to  assume:  (1)  that  this  charge  is  for  the  "storing, 
sorting,  and  delivering"  mentioned  in  that  section;  and 
(2)  that  this  charge  is  governed  by  the  requirement  of  uni- 
formity found  in  sec.  1777  with  reference  to  tolls.  "Or"  is 
usually  disjunctive;  occasionally,  to  avoid  absurdity,  it  is 
construed  as  a  conjunctive  and  equivalent  to  "and,"  but  it 
also  is  used  in  the  sense  of  "alias,"  as  in  the  phrase  "a  violin 
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or  fiddle."  Standard  Diet  It  is  in  the  latter  sense  that  it 
is  used  here.  This  is  how  it  was  understood  by  the  respond- 
ent when,  in  the  instrument  of  June  11th  from  which  ex- 
cerpts have  been  quoted,  it  fixed  its  boomage  charges  covering 
the  whole  charge  for  storing,  sorting,  and  delivering,  and 
when  it  mentioned  in  its  resolution  the  directors'  meeting  to 
be  held  in  the  future  ^^when  the  boomage  and  toll  charges  are 
made."  Other  and  more  general  rules  relating  to  grants  of 
franchises  and  privileges  corroborate  this  construction. 
JanesviUe  B.  Co.  v.  Stoughton,  1  Pin.  667;  19  Cyc.  1469. 
Tolls,  by  sec.  1777,  are  required  to  be  uniform,  and  that  re- 
quirement applies  to  the  tolls  or  boom  charges  mentioned  in 
sec.  17776.  That  requirement  cannot  reasonably  be  limited 
to  the  word  "tolls"  in  sec.  17776^  as  it  may  in  sec.  1777,  be- 
cause the  latter  section  provides  for  certain  services  at  the  re- 
quest of  the  owner  of  logs,  which  services  are  to  be  compen- 
sated reasonably  and  may  or  may  not  be  included  in  the 
"tolls."  In  sec  1777e  tolls  or  boom  charges  are  the  same 
thing.  The  above  quoted  paragraph  from  sec  1777  relating 
to  services  performed  upon  request  of  the  log  owner  is  not  a 
part  of  sec  1777e,  because  by  sec  12,  ch.  45,  P.  &  L.  Laws 
of  1871,  expressly  adopted  in  and  made  a  part  of  sec  1777e, 
there  are  special  provisions  covering  and  regulating  in  a  dif- 
ferent manner  this  same  subject,  and  by  sec  1777e  the  pro- 
visions of  sec  1777  are  to  obtain  and  govern  in  the  cases  cov- 
ered by  sec.  I777e  only  so  far  as  applicable,  and  then  only 
where  no  special  provisions  are  otherwise  made  But  even  if 
it  were  otherwise  the  charge  must  in  any  event  be  reasonable, 
and  a  charge  or  rate  cannot  be  said  to  be  reasonable  which  is 
unreasonably  discriminatory. 

As  we  construe  the  statute,  it  requires  the  respondent  to 
make  uniform  charges  for  sorting  and  delivering,  and  under 
the  plan  adopted  and  above  described  the  charges  are  not  uni- 
form. The  fraction  of  the  whole  expense  of  sorting  and  de- 
livering at  each  gap  is  distributed  uniformly  on  the  logs 
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which  arrive  at  that  gap  whether  delivered  there  or  not  But 
this  does  not  meet  the  requirement  of  uniformity,  because 
uniformity  in  the  statute  applies  to  the  whole  charge  for  sort- 
ing and  delivering,  and  not  to  arbitrary  fractions  of  that 
charge  based  on  expenses  at  any  point  where  the  respondent 
finds  it  convenient  to  establish  a  gap. 

'Now  the  statute  further  forbids  a  charge  in  excess  of  fifty 
cents  per  thousand  feet  When  the  evidence  was  in  it  ap- 
peared without  contradiction,  therefore,  that  the  contract 
upon  which  the  suit  was  brought  was  based  upon  charges  not 
uniform  and  upon  an  agreement  to  pay  more  than  fifty  cents 
per  thousand  feet ;  that  is  to  say,  a  contract  made  in  violation 
of  two  several  statutory  prohibitions.  A  contract  made  in 
violation  of  a  statute  or  for  performance  of  an  act  which  is 
prohibited  by  statute  is  void  and  will  not  be  enforced  by  the 
court  This  is  true  whether  there  is  a  prohibition  and  a  pen- 
alty or  merely  a  prohibition.  Presbyterian  M.  Fund  v. 
Thomas,  126  Wis.  281,  105  N.  W.  801;  ^tna  Ins.  Co.  v. 
Harvey,  11  Wis.  394 ;  Melchoir  v.  McCarty,  31  Wis.  252 ; 
Laun  V.  Pac.  Mvi.  L.  Ins.  Co.  131  Wis.  555,  111  K  W.  660, 
9  L.  B.  A.  N.  s.  1204.  See,  also,  cases  collected  in  note  to 
Levinson  v.  Boas  (150  CaL  185,  88  Pac.  825)  in  12  L.  R  A. 
ir,  s.  575.  A  contract  contrary  to  the  terms  of  a  statute  is  not 
enforceable  in  court.  Jemison  v.  B.  &  A.  B.  Co.  125  Ala. 
378,  28  South.  51 ;  Baleigh  i6  O.  B.  Go.  v.  Swanson,  102  Ga, 
754,  28  S.  E.  601,  39  L.  R.  A.  275.  If  any  part  of  the  con- 
sideration for  a  promise  be  illegal,  or  if  there  are  several  con- 
siderations for  an  imseverable  promise  one  of  which  is  il- 
legal, the  promise,  whether  written  or  oral,  is  wholly  void,  as 
it  is  impossible  to  say  what  part  or  which  one  of  the  consider- 
ations induced  the  promise.  Trist  v.  Child,  21  WalL  441; 
Megvire  v.  Corwine,  101  TT.  S.  108;  Pacific  O.  Co.  v.  Mvl- 
len,  66  Ala.  582 ;  Bishop  v.  Palmer,  146  Mass.  469, 16  K  E. 
299.  The  contract  is  void  if  it  is  only  in  part  connected  with 
the  illegal  transaction  and  the  promise  single  or  entire. 
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Swartzer  v.  Oillettj  2  Pin.  238 ;  United  B.  Church  v.  Van- 
dusen,  37  Wis.  54 ;  Femehes  v.  Bergenthal,  69  Wis.  464,  34 
N.  W.  238.  See,  also,  with  reference  to  a  public-service  com- 
pany, New  Orleans  O.  L.  &  B,  Co.  v.  Paulding,  12  Rob. 
(La.)  378.  The  appellant,  being  one  of  the  persons  to  be  pro- 
tected by  the  limitation  of  charges  made  in  this  statute,  may 
raise  the  objection.  Laun  v.  Pac.  Mut.  L.  Ins.  Co.  181  Wis. 
556,  111  N.  W.  660.  Objection  to  the  illegality  of  this  con- 
tract  could  not  be  waived  by  making  or  ratifying  the  contract, 
otherwise  the  statute  would  be  inefFectual;  besides,  the  re- 
spondent itself  traces  its  right  of  action  here  through  this  il- 
legal contract.     Levinson  v.  Boas,  supra,  and  cases  in  note. 

This  is  not  the  case  of  suing  to  recover  back  excessive 
charges  exacted  by  a  carrier  or  public-service  company  by 
duress  of  goods  or  under  the  necessity  of  securing  transporta- 
tion thereof,  such  as  III.  O.  Co.  v.  Chicago  T.  Co.  234  IlL 
635,  86  K  E.  200,  18  L.  B.  A.  n.  s.  124,  and  cases  in  note. 
In  that  class  of  cases  there  is  some  apparent  conflict  with  ref- 
erence to  what  is  and  what  is  not  a  voluntary  payment. 
(Cases  in  note  last  referred  to.)  In  the  case  at  bar  the  re- 
spondent sues  to  recover  money  due  under  a  contract  executed 
on  its  part  but  not  fully  executed  on  the  part  of  the  appellant, 
and  this  contract  was  made  in  violation  of  a  prohibitory  stat- 
ute, and  the  objection  to  the  recovery  is  made  by  one  who 
joined  in  the  contract  but  for  whose  benefit  the  statutory  re- 
strictions were  established.  The  contract  is  not  severable  in 
the  sense  that  we  can  separate  the  valid  from  the  invalid  por- 
tions thereof.  The  same  consideration  goes  to  the  whole  con- 
tract. Martin  v.  Estate  of  Martin,  108  Wis-  284,  84  N.  W. 
839. 

Cases  are  cited  to  show  that  the  respondent  is  not  a  common 
carrier.  Within  the  full  legal  meaning  of  these  words  it  prob- 
ably is  not  Mann  v.  White  River  L.  <6  B.  Co.  46  Mich.  38, 
8  N.  W.  550 ;  Chesley  v.  Miss.  £  R.  R.  B.  Co.  39  Minn,  83, 
38  X  W.  769.     These  cases  hold  that  similar  companies  are 
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not  subject  to  the  rule  of  absolute  liability  of  a  common  car- 
rier to  deliver  goods  intrusted  to  it  for  carriage.  But  they 
concede  that  in  other  respects  there  is  some  analogy.  It  is 
sufiScient  for  the  instant  case  that  the  respondent  is  a  public- 
service  corporation  and  has  exclusive  control  of  the  river  at 
the  place  in  question.  We  are  not  willing  to  hold  that  such 
corporation,  having  its  charges  limited  by  statute,  may  never- 
theless make  a  valid  contract  for  compensation  in  excess  of 
the  statutory  rate  by  the  simple  expedient  of  adding  to  the 
public  service  some  service  not  within  the  statutory  regula- 
tion, and  by  consent  of  the  party  served  putting  such  hi^ 
value  on  this  latter  service  that  the  public  service  may  appear 
to  be  within  the  statutory  limit  when  it  is  not  Here,  how- 
ever, the  undisputed  evidence  shows  that  the  public-service 
charges  exceed  the  statutory  limit  after  subtracting  from  the 
whole  charge  the  highest  amount  claimed  by  respondent  to 
be  the  reasonable  value  of  the  other  services. 

We  are  urged  to  fix  the  amount  of  respondent's  recovery  in 
the  event  that  it  is  found  that  respondent  cannot  recover  the 
full  amount  recovered  in  the  circuit  court.  But  this  we  are 
imable  to  do  because  there  has  been  no  finding  fixing  the  rea- 
sonable value  of  thfe  additional  items  of  service,  consisting  of 
making  up  the  logs  into  rafts  and  separating  the  cedar,  etc., 
from  the  saw  logs,  and  the  evidence  is  in  irreconcilable  con- 
flict Neither  have  we  a  showing  of  all  the  items  which  en- 
tered into  general  expense,  nor  satisfactory  evidence  going  to 
show  whether  this  separation  of  cedar,  etc.,  from  saw  logs 
was  charged  uji  to  other  log  owners  or  was  in  their  case  cov- 
■ered  by  the  general  charge  for  "boomage." 

The  judgment  should  be  reversed,  but  the  respondent  may 
amend  and  recover  for  the  storing,  sorting,  and  delivery  a 
reasonable  and  uniform  charge  not  exceeding  fifty  cents  per 
thousand  feet,  less  payments  made.  This  can  be  easily  as- 
certained. The  whole  amount  of  feet,  board  measure,  acr 
wording  to  respondent's  scale,  but  estimating  the  ties,  posts. 
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etc.^  in  a  reasonable  and  customary  way,  divided  into  the 
whole  reasonable  charge  not  exceeding  fifty  cents  per  thou- 
sand feet,  win  give  the  rate  per  thousand  feet,  which  may  be 
multiplied  by  the  whole  number  of  feet  of  appellant's  timber 
arrived  at  in  the  same  way.  The  reasonable  value  of  the 
service  of  ma.king  the  logs,  etc.,  up  into  rafts  must  be  found 
separately,  and  also  that  of  each  of  the  other  services  claimed 
for  and  not  included  in  storing,  sorting,  and  delivering.  This 
may  or  may  not  include  separating  cedar,  etc,  from  saw  logs 
according  as  the  evidence  may  or  may  not  establish  that  aa 
to  other  log  owners  this  was  included  in  the  charge  for  sort- 
ing. The  respondent,  notwithstanding  its  illegal  contract^ 
may  recover  the  reasonable  value  of  its  services  because  these 
services  were  not  illegal  and  were  undertaken  and  carried  out 
independently  of  this  contract,  which  fixed  the  price  at  an 
illegal  rate  after  the  work  was  undertaken  and  partially  car- 
ried out 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  conformity  with  this  decision. 

The  following  opinion  was  filed  November  7,  1911 : 

Mabshai«i«,  J.  (dissenting).  I  care  not  to  go  into  the  sub- 
ject, as  an  original  proposition,  of  whether  the  court's  con- 
struction of  the  boom  charter  is  correct  As  I  view  the  case 
that  is  not  material  Therefore  what  I  may  say  on  that  point 
will  be  of  a  somewhat  incidental  character.  If  there  were  a 
legal  contract,  in  respect  to  the  services  respondent  performed, 
involving  an  agreement  as  to  a  disputable  question  regarding^ 
whether  it  was  permissible  under  the  boom  charter  to  make 
some  reasonable  classifications  of  the  logs  and  make  the  rates 
for  service  within  the  charter  limitations  uniform  between 
the  members  of  each  class,  then  defendant,  upon  principle  and 
precedent,  is  liable  upon  such  contract  as  the  trial  court  held. 

That  the  boom  charter  is  ambiguous,  is  conceded.     That  it 
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is  quite  so,  is  demonstrated  by  the  conduct  of  proprietors  and 
patrons,  the  expensive  litigation  in  respect  thereto,  the  great 
difficulty  the  painstaking  circuit  judge, — ^who  tried  the  case 
and  decided  it  with  commendable  care  and  clearness, — ^found 
in  solving  the  uncertainty,  ending  in  the  case  being  decided 
without  it,  the  decision  being  grounded  on  competency  of  the 
parties  to  recognize  such  difficulty  and  settle  by  treaty  for 
current  business,  and,  finally,  by  the  trouble  here  in  reading 
out  of  the  charter  the  legislative  idea,  and  failure  to  do  that 
with  imanimity.  I  fully  agree  with  the  learned  trial  court 
that, — in  the  face  of  such  troublesome  uncertainty  as  to 
whether  the  theory  of  a  uniform  -rate  per  thousand  feet  of  all 
logs  handled,  is  the  one  written  into  the  charter,  as  claimed 
by  appellant,  or  the  theory  of  classification  according  to  es- 
sential differences,  and  a  differential  uniform  rate  accord- 
ingly, is  so  written,  as  charged  by  respondent, — it  was  within 
the  competency  of  the  parties  to  settle  the  matter  by  treaty. 
Principle  supports  that  Public  policy  to  favor  settlements 
supports  it  Judicial  condemnation  of  it,  in  my  judgment, 
is  subversive  of  both,  is  unjust  to  the  parties  here,  aid  pro- 
motive of  litigation  and  uncertainty  in  similar  situations. 

True,  in  general,  if  the  legislature  fixes  a  rate  for  services 
which  the  owners  of  a  public  franchise  may  charge,  such  own- 
ers cannot  lawfully  contract  for  a  greater  rate.  But,  when 
there  is  uncertainty  as  to  such  rate,  which  the  proprietors  and 
patrons  cannot  solve,  rendering  necessary  a  choice  of  modes 
of  conduct  between  treaty  and  litigation,  the  same  sound  pub- 
lic policy  which  condemns  contracts  in  violation  of  a  statu- 
tory rate  which  is  certain,  approves  and  gives  high  dignity  to 
fair  contractual  adjustments  of  such  differences.  So  far  as 
the  decision  here  overrules  that  of  the  trial  judge,  guided  by 
this  salutary  doctrine,  I  most  respectfully  dissent 

I  do  not  care  to  spend  time  demonstrating  that  there  was 
good  ground  for  the  classification.  That  was  very  largely  a 
question  of  fact       The  trial  judge  should  not  be  overruled 
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on  that  on  the  basis  of  disputable  construction,  and  from  a 
viewpoint  which,  in  the  very  nature  of  the  case,  does  not  en- 
able one  here  to  understand  the  situation  as  clearly  as  he  did. 
He  was  not  only  personally  familiar  with  the  situation,  but 
had  other  legitimate  opportunities  for  understanding  it,  much 
superior  to  those  enjoyed  by  a  person  who,  without  technical 
knowledge  of  the  business,  must  take  a  view  through  a  vista  of 
mere  printed  records  and  some  diagrams.  Looking  at  the  pic- 
ture made  thereby  in  the  light  of  my  own  experience  in  such 
matters,  which,  I  am  warranted  in  taking  the  liberty  of  say- 
ing, has  not  been  small,  there  was  good  ground  for  a  classifi- 
cation for  differential  rates.  In  any  event,  I  cannot  see  my 
way  clear  to  condemn  the  decision  of  the  trial  court  on  that 
subject,  in  face  of  the  undisputed  evidence  that  many  able 
business  men,— men  whose  judgment  was  of  an  expert  order 
in  a  high  degree,  men  including  those  whose  interests  were  on 
one  side  of  the  matter  fully  as  strongly  as  those  on  the  other, — 
by  their  conduct  pronounced  judgment  years  ago  in  the  mat- 
ter, to  the  effect  that  a  sound  basis  for  classification  existed^ 
and,  with  practical  unanimity,  adhered  thereto  down  to  the 
happening  of  the  circumstances  of  this  case.  Here,  we  may 
well  say,  in  passing,  that  the  tacit  agreement  between  patrons 
and  proprietors,  as  to  the  meaning  of  the  boom  charter,  should 
be  taken  as  an  efficient  construction  thereof  by  the  familiar 
rule  of  practical  construction. 

If  the  situation  were  such  that  the  plaintiff  and  defendant 
were  competent  to  contract  for  the  boomage  and  other  services 
according  to  the  rates  complained  of,  as  I  think  they  were 
under  the  circumstances,  and  as  the  trial  court  held,  then  that 
they  did  so  contract,  and  that  the  decision  of  the  lower  court 
in  finding  according  thereto  should  be  supported,  seems  quite 
clear. 

A  rate  of  eighty  cents  per  thousand  feet  of  the  log  scale  for 
all  the  services,  which  includes  much  more  than  the  boomage 
charges,  was  made.     The  contract  as  to  the  rate  was  entire,  in 
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terms.  The  parties  intended  it  to  be  entire  in  fact.  That  is 
evident  from  their  conduct  before,  at  the  time  of  and  after  it 
"was  made.  The  proposal  for  rendering  the  services  was  at  a 
meeting  at  which  appellant  was  represented.  No  objection 
was  then  made.  It  requested  the  service, — ^the  whole  seiTice, 
that  of  a  public  utility  character  and  that  which  was  not, 
without  any  separation, — ^knowing,  or  under  the  circum- 
stances being  bound  to  know,  that  plaintiff  would  expect  com- 
pensation according  to  the  proposaL  Later  a  meeting  was 
held  at  which  plaintiff  was  represented  and  took  part  in  the 
discussion  respecting  the  rate  for  service.  A  determination 
was  then  made, — defendant  presently  protesting, — ^that  the 
rates  would  be  charged  as  they  had  been  for  many  years  be- 
fore and  customarily  submitted  to  as  legal  and  just  All  the 
services  as  to  defendant's  logs  were  covered  by  the  single  rate 
of  eighty  cents  per  thousand.  Thereafter  it  was  competent 
for  defendant  to  have  notified  plaintiff  that  it  would  expect 
and  only  submit  to  boom  charges  at  the  average  rate  charged 
for  all.  It  did  not  do  so.  Only  a  little  of  the  season's  work 
had  been  done.  In  that  situation  it  gave  in  its  list  of  logs,  as 
if  submitting  to  the  aforesaid  proposal  and  determination. 
Later  the  services  were  all  performed,  bills  were  rendered 
and  payments  made  on  account,  without  objection.  In  addi- 
tion to  the  foregoing  appellant  gave  defendant  a  written  re- 
quest to  handle  its  logs  upon  the  conditions  therein  stated, 
which  were  the  same  as  had  been  theretofore  proposed  and,  to 
its  knowledge,  determined  upon.  That  the  trial  court  read 
out  of  the  undisputed  facts  not  only  an  implied  but  a  solemn 
written  contract  to  pay  the  eighty-cent  rate,  seems  to  me  to 
be  most  natural. 

I  have  not  taken  time  to  point  my  statements  as  to  legal 
principles  by  citation  of  authorities  because  none  of  such 
statements,  in  my  judgment,  are  doubtf  uL  The  case  does  not 
deal  with  an  intentional  contractual  violation  of  a  fixed  and 
certain  legislative  rate.  There  was  no  intentiony  constructive 
Vol.  147  —  87 
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or  otherwise,  to  violate  the  law.  It  was  not  a  case  where  the 
respondent  did,  or  could  have  known  the  law  as  this  court  has 
now  determined  it.  So,  authorities  on  that  subject  seem  to 
me  not  to  have  any  bearing.  No  authority  was  cited  to  the 
court,  or  by  the  court,  or  in  my  judgment  exists,  condemn- 
ing settlements  by  treaty  as  to  the  meaning  of  a  law  of  the 
character  of  that  in  question,  good  as  to  current  or  past  trans- 
actions, or  the  making,  as  to  such  transactions,  of  a  rate  cov- 
ering the  statutory  element  and  others. 

After  carefully  examining  the  numerous  citatiohs  in  the 
court's  opinion,  referred  to  as  pointing  the  suggestion  that  the 
agreement  here  falls  within  the  principle  that  courts  will  not 
lend  their  aid  to  enforce  a  contract  made  in  violation  of 
law, — candor  compels  me  to  say,  I  cannot  discover  that  any 
of  them  fit  this  case.  If  the  character  of  the  citations  ap- 
peared by  a  statement  of  each  case,  what  I  feel  called  upon 
to  say  in  respect  to  them,  would  be  appreciated.  They  all 
deal  with  contracts  characterized  by  some  criminal  element, 
either  malum  in  se  or  malvan  prohibitum,  or  with  contracts 
in  violation  of  prohibitory  statutes,  or  contracts  of  an  im- 
moral, vicious,  or  corrupting  character,  and  the  rule  goes  no 
further  as  indicated,  particularly,  in  one  of  the  cases  cited, 
and  the  general  character  of  all  of  them.  Bishop  v.  Palmier, 
146  Mass.  469,  16  N.  E.  299. 

How  can  the  rule  as  to  contracts  compounding  crimes,  or 
contracts  for  influencing  public  officers,  or  contracts  expressly 
prohibited  by  law,  or  those  of  a  vicious  or  immoral  character, 
or  even  contracts  intended,  actually  or  constructivelyj  to  be 
in  violation  of  law, — and  this  covers  the  whole  field, — ^have 
anything  to  do  with  a  contract  made  in  good  faith,  according 
to  a  custom  of  years,  in  conformity  with  the  judgment  of  busi- 
ness men  in  general  as  to  the  meaning  of  the  law  involved, — 
illustrated  by  their  conduct  with  reference  to  it, — a  contract, 
at  the  worst,  in  compromise  of  an  uncertainty,  avoiding  ex- 
pensive litigation,  and  without  prejudice  to  future  operations^ 
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or  involving  any  element  criminal  or  immoral  or  vicious, — 
one  involving  only  the  right  of  a  good-faith  dispute  as  to  the 
proper  charge  for  a  public  utility  service,  determinable  only 
by  agreement,  or  expensive  and  perplexing  iitigation,  detri- 
mental to  private  and  public  interests  ? 

As  courts  have  often  said  in  dealing  with  the  rule  in  ques- 
tion, it  is  one  of  public  policy,  in  the  absence  of  a  statute  ex- 
pressly voiding  the  contract.  When  the  reason  for  the  rule 
ceases,  the  rule  no  longer  applies.  Further,  when  there  is  a 
public  policy  requiring  support  of  a  contract,  which  is  equal 
to  or  paramount  to  that  condemning  it,  or  there  is  nothing  in 
the  law  indicating  a  legislative  intent  to  render  the  contract 
void,  it  should  be  held  enforceable.  That  is  well  illustrated 
in  Lester  v.  Howard  Bank,  33  Md.  668 ;  Bowditch  v.  New 
Eng.  Mui.  L.  Ins.  Co.  141  Mass.  292,  4  N.  E.  798 ;  Deminff 
V.  State  ex  rel.  Miller,  23  Ind.  416;  Laun  v.  Pac.  Mui.  L. 
Ins.  Co.  131  Wis.  656,  111  N.  W.  660.  The  court  in  Lester 
V.  Howard  Bank,  supra,  as  to  some  contracts  though  within 
prohibitory  statutes,  said : 

"Cases  may  arise  under  contracts  not  inherently  immoral, 
but  prohibited  by  statute,  in  which  the  public  interest  will 
better  be  promoted  by  granting,  rather  than  denying,  the  re- 
lief sought,  since  public  policy  lies  at  the  base  of  the  law  in 
regard  to  illegal  contracts,  and  the  rule  is  not  adopted  for 
the  benefit  of  parties  but  ojE  the  public." 

In  Dejning  v.  State,  supra,  the  court,  speaking  on  the  same 
subject,  said : 

**The  rule  is  properly  applied  only  where  the  reason  upon- 
which  it  is  founded  exists.  The  law  ceases  with  the  reason 
thereof.  It  is  a  grave  error  to  regard  it  as  a  merely  arbitrary 
rule,  applicable  to  all  contracts  which  are  prohibited  by  stat- 
ute." 

Thus,  it  will  be  seen,  that  if  the  contract  in  question  were 
prohibited, — instead  of  allowed  and  favored  in  the  law, — at 
the  worst,  one  in  settlement,  for  the  time  being,  of  a  good- 
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faith  business  controversy, — still,  the  rule  should  not  be  ap- 
plied to  this  case.  As  before  stated,  the  public  policy  which 
favors  settlements  as  to  such  controversies  is,  under  the  cir- 
cumstances, paramount  to  any  public  demand  for  judicially 
condemning  such  openly  had  good-faith  transactions  as  oc- 
curred here. 

I  should  say,  in  closing,  it  is  conceded  in  the  opinion,  as 
I  understand,  that  had  appellant  paid  respondent's  demand, 
voluntarily,  it  could  not  have  recovered  back  the  money. 
Cases  to  that  effect  are  cited,  particularly  lU.  0.  Co.  v.  (7fci- 
cago  T.  Co.  234  UL  535,  85  N.  E.  200,  and  an  assertion 
made  that  they  are  distinguishable  from  this.  I  cannot  appre- 
ciate that  If  distinguishable  at  all,  it  is  in  favor  of  the 
judgment  below.  It  seems  to  me  payment  was  made,  to  all 
intents  and  purposes.  How  can  the  court  legitimately  say 
respondent's  application  of  payments  received  on  the  account 
in  general,  shall  be  changed  I ,  No  legal  principle  requires  it 
Equity  does  not  demand  it  The  eighty-cent  rate  was  insep- 
arable, as  respondent  supposed,  to  appellant's  knowledge. 
Bills  were  rendered, — at  monthly  intervals  as  the  work  pro- 
ceeded,— all  at  the  supposed  rate.  Appellant  paid,  generally, 
and  in  the  aggregate,  some  seventy-five  per  cent  of  the  total 
It  made  no  application  or  communication  to  lead  respondent 
to  suppose  there  was  any  difficulty  impending.  Some  of  the 
communications  seem  to  have  been  intended  to  direct  a  gen- 
eral application.  All  payments  were  so  applied,  di^arging 
the  indebtedness  to  respondent  in  the  order  of  its  having  been 
incurred,  thus  covering  the  greater  part  of  the  matters  which, 
according  to  the  judgment,  are  now  to  be  gone  over  again. 
The  learned  trial  court  thus  found  the  facts,  or  they  so  clearly 
appear  by  the  evidence,  satisfying  fully,  it  seems,  the  rule  ap- 
plied in  the  Illinois  and  other  cases. 

Kow  in  such  a  transaction  as  this,  one  involving,  at  the  best, 
only  a  technical  violation  of  a  mere  legislative  public  utility 
rate,  and  that  discovered  by  ultimate  constructioUi  the  whole 
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contract,  including  the  public  utility  element,  fully  executed 
on  the  part  of  respondent  and  largely  and  in  general  executed 
by  appellant,  before  notice  of  any  insistent  objection  on  the 
part  of  appellant ;  should  the  court  not  only  apply  the  rule  in 
question,  but  so  arbitrarily  as  to  change  the  application  of 
voluntary  payments  made  as  to  save,  or  rather  create  or  re- 
vive, a  cause  of  action  in  favor  of  appellant  to  avoid  its  agree- 
ment ?  It  does  not  seem  so,  but  rather  a  bad,  an  inequitable 
and  unnecessary,  application  of  a  rule  which  is  very  benefi- 
cial in  its  proper  place,  an  application  out  of  harmony  with 
any  precedent  I  am  able  to  find  and  with  the  principle  upon 
which  the  rule  is  founded. 

In  my  judgment  the  findings  of  fact  made  by  the  trial 
court  are  supported  by  the  evidence.  The  law  was  properly 
applied  thereto  and  the  judgment  should  be  affirmed. 

Babnes,  J.     I  concur  in  the  foregoing  dissenting  opinion. 

A  motion  for  a  rehearing  was  denied  January  9, 1912. 


Chase,  Respondent,  vs.  Doxtateb  and  wife.  Appellants. 

October  7,  1911— January  9,  1912. 

Indiana:  Allotted  lands:  Patent:  Agreement  for  sale:  Evidence:  Debt 
due  vendor:  Oarniahment:  Joint  judgment  debtors. 

1.  Delivery,  by  an  Indian  to  his  agent,  of  a  deed  conveying  land 
which  had  been  patented  to  the  Indian,  pursuant  to  an  agree- 
ment under  which  the  agent  had  procured  the  issuance  of  the 
patent,  had  advanced  moneys  to  the  Indian  and  to  pay  claims 
against  him,  and  after  Issuance  of  the  patent  was  to  buy  the 
land  or  find  a  purchaser  for  it  and  account  for  the  purchase 
price,  created  a  debt,  due  at  the  time  of  such  delivery  of  the 
deed,  from  such  agent  to  the  Indian  for  the  balance  of  the 
price  of  the-  land;  and  such  debt  was  subject  to  garnishment 
by  a  creditor  of  the  Indian. 
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2.  The  federal  statutes  making  void  any  deed  or  contract  toaching 
allotted  land  while  it  is  still  in  trust  by  the  government,  and 
providing  that  land  which  has  been  patented  in  fee  simple 
shall  not  be  liable  for  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuance  of  the  patent,  are  not  applicable. 

8.  A  debt  due  to  one  of  two  Judgment  debtors  may  be  reached  by 
garnishment  and  applied  upon  the  judgment 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  by  Doxtater  and  wife  from  a  judgment 
against  the  garnishee,  in  a  garnishment  proceeding  ancillary 
to  the  main  action  brought  by  Chase  against  the  Doxtaters 
upon  a  joint  promissory  note  executed  by  them  to  Chase  for 
$223.85.  Judgment  in  the  principal  action  for  the  amoimt 
of  the  note  and  costs  was  duly  rendered.  In  the  garnishee 
proceeding  Wheelock  answered,  admitting  that  he  was  in- 
debted to  the  main  defendants  in  the  sum  of  $223.85,  being 
the  remainder  of  the  proceeds  of  the  sale  of  a  certain  tract  of 
land  sold  by  him  for  the  defendants,  and  brought  the  money 
into  court.  The  Doxtaters  also  answered  in  the  garnishee 
action,  alleging  that  they  were  Oneida  Indians,  and  that  the 
money  held  by  the  garnishee  was  a  part  of  the  purchase  price 
of  the  lands  of  Ed.  Doxtater  alone,  that  such  lands  consti* 
tuted  a  homestead,  and  the  proceeds  of  the  sale  were  exempt 
under  the  homestead  law;  also  that  said  moneys  were  not 
liable  to  garnishment  or  seizure  for  debt  under  the  laws  of 
the  United  States. 

The  issues  were  tried  before  the  court  without  a  jury,  and 
there  was  little  substantial  dispute  as  to  the  facts,  which  may 
be  briefly  stated  as  follows :  The  defendants  are  Indians,  and 
husband  and  wife.  Forty-five  acres  of  land  were  allotted  to 
the  defendant  Ed.  by  the  United  States,  and  in  January, 
1909,  he  employed  Wheelock,  a  real-estate  agent,  to  procure 
for  him,  if  possible,  a  patent  in  fee  simple  of  the  lands  from 
the  government,  under  the  provisions  of  an  amendment  of  the 
Dawes  Act  (so  called),  approved  May  8,  1906  (34  U.  S. 
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Stats,  at  Large,  182,  ch.  2348,  Fed.  Stats.  Ann.  Supp.  1909, 
204),  which  allows  the  Secretary  of  the  Interior,  when  satis- 
fied that  an  Indian  allottee  is  competent  to  manage  his  own 
affairs,  to  cause  to  he  issued  to  him  a  patent  in  fee  simple  of 
his  allotted  lands.  By  this  agreement  of  employment  Wheel- 
ock  agreed  to  advance  to  Ed.  some  money,  pay  certain  claims 
of  third  persons  against  Ed.,  secure  credit  for  him,  and  (if  the 
patent  was  secured)  buy  the  lands  or  procure  a  purchaser  for 
them  at  a  price  to  be  agreed  upon  and  account  to  Ed.  for  the 
purchase  price.  In  pursuance  of  this  agreement  Wheelock 
advanced  some  money  to  Ed.,  and  at  various  times  paid  bills 
at  Ed.'s  request,  and  in  the  summer  of  1909  went  to  Wash- 
ington to  prosecute  the  application  for  a  patent.  June  8, 
1909,  the  Doxtaters  gave  to  the  plaintiff,  Chase,  the  note  on 
which  the  judgment  in  the  main  action  is  based.  The  patent 
was  issued  and  received  by  the  Indian  agent  about  October  9, 
1909.  Wheelock  and  Ed.  went  to  the  agent  together  and  ob- 
tained the  patent,  and  Wheelock  was  allowed  to  keep  it  in  his 
custody.  After  some  dickering  it  was  agreed  between  them 
that  the  land  was  to  be  sold  for  $1,250.  Wheelock  in  fact 
agreed  to  sell  it  to  one  Wilcox  for  the  last  named  sum,  but  it 
is  not  clear  that  Ed.  knew  of  this  arrangement.  Whether  he 
did  or  not,  it  is  perfectly  clear  from  the  testimony  of  both  par- 
ties that  Ed.  expected  to  receive  the  $1,250  from  Wheelock, 
and  really  knew  no  one  else  in  the  transaction.  A  deed  was 
made  out  and  executed  by  Ed.  and  his  wife  October  11th,  and 
taken  by  Wheelock.  Ed.  testifies  it  was  a  deed  in  blank,  but 
Wheelock  testifies  that  Wilcox's  name  was  written  in.  Ed. 
further  testifies  that  when  Wheelock  took  the  deed  the  agree- 
ment was  that  he  (Wheelock)  was  to  pay  the  whole  sum  of 
$1,250  in  cash.  Wheelock  phrases  it  somewhat  differently, 
but  really  to  the  same  effect,  namely,  that  Doxtater  looked  to 
him  (Wheelock)  to  turn  over  the  money  to  him.  He  {Ed.) 
had  no  dealings  with  Wilcox.  Wheelock  in  fact  did  not  re- 
ceive any  money  from  Wilcox  until  October  15  th,  but  in  the 
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meantime  lie  proceeded  to  pay  daims  against  EcL  Doxtaier 
at  his  request  out  of  the  $1,250  purchase  price,  just  as  though 
he  had  the  money  in  his  hands.  The  total  sum  thus  paid  out 
October  11th  and  12th,  together  with  the  sums  previously 
paid  out  on  Ed/s  request  and  the  amount  of  Wheelock's  com- 
pensation for  his  labor  and  a  small  sum  then  paid  to  Doxtater, 
left  the  sum  of  $223.85  out  of  the  purchase  price  of  $1,250. 
This  sum  was  reserved,  with  Doxtater's  consent,  to  pay  the 
note  of  the  plaintiff.  Chase,  but  on  consulting  attorneys  Dot- 
taier  concluded  to  countermand  his  consent  and  notified 
Wheelock  not  to  pay  the  money  to  Chase.  Thereupon  the 
main  action  was  brought  by  Chase  and  Wheelock  garnished 
October  12,  1909.  Wilcox  paid  the  $1,250  to  Wheelock  Oc- 
tober 15, 1909.  There  was  no  proof  that  the  land  was  a  home- 
stead. 

The  circuit  court  on  these  facts  held  that  Wheelock  was  in- 
debted to  Ed.  Doxtater  at  the  time  of  the  service  of  the  gar- 
nishee summons  in  the  sum  of  $223.85,  and  directed  that  the 
clerk  pay  over  that  sum,  which,  as  before  stated,  had  been 
deposited  in  court,  to  the  plaintiff.  Chase.  From  this  judg- 
ment the  Doxtaters  appeal. 

For  the  appellants  there  were  briefs  by  Sheridan,  Evans  A 
Merrill,  and  oral  argument  by  P.  Sheridan. 

For  the  respondent  there  was  a  brief  by  Minahan  &  Minor 
han,  and  oral  argument  by  E.  R.  Minahan. 

The  following  opinion  was  filed  October  24, 1911 ; 

WiNSLOW,  C.  J.  The  conclusion  of  the  trial  judge  seems 
unquestionably  right  upon  facts  which  are  practically  undis- 
puted. Although  differing  somewhat  as  to  details,  Doxtaier 
and  Wheelock  agree  that  Doxtater  had  no  concern  with  the 
sale  of  the  land  to  Wilcox,  but  that  it  was  understood  that 
Doxtater  was  to  deliver  the  deed  to  Wheelock  and  that  Wheel- 
ock was  to  be  responsible  to  him  for  the  purchase  price.    Dos^ 
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tater  is  the  most  certain  of  this,  and  says  in  so  many  words 
that  Wheelock  was  to  pay  the  $1,250  in  cash  on  delivery  of 
the  deed.  The  conduct  of  Wheelock  in  making  payments  out 
of  the  fund  and  in  fact  administering  the  entire  sum  before 
the  money  had  been  received  from  Wilcox  is  only  consistent 
with  the  idea  that  he  (Wheelock)  owed  the  money  as  soon  as 
the  deed  was  delivered  to  him. 

There  was  absolutely  no  proof  that  the  land  was  a  home- 
stead. It  is  very  plain,  also,  that  the  federal  statute  which 
makes  void  any  deed  or  contract  touching  allotted  land  while 
it  is  still  held  in  trust  by  the  government  (Dawes  Act,  24  XJ. 
S.  Stats,  at  Large,  388,  ch.  119,  3  Fed.  Stats.  Ann.  494),  as 
well  as  the  statutes  which  provide  that  land  which  has  been 
patented  in  fee  simple  shall  not  be  liable  for  the  satisfaction 
of  any  debt  contracted  prior  to  the  issuance  of  the  patent 
(34  IT.  S.  Stats,  at  Large,  182,  ch.  2348,  Fed.  Stats.  Ann. 
Supp.  1909,  pp.  204-207),  have  no  application  here. 

The  contention  is  made  that,  even  conceding  that  Wheelock 
was  indebted  to  Ed.  Doxtater,  still  garnishment  proceedings 
cannot  reach  that  debt  and  apply  it  on  a  judgment  against 
Ed,  Doxtater  and  his  wife,  Louise  Doodater.  In  other  words, 
that  garnishment  will  not  reach  a  debt  due  to  one  of  two 
judgment  debtors.  One  or  two  courts  have  so  held,  constru- 
ing peculiar  statutes,  but  the  consensus  of  authority  is  the 
other  way.     Rood,  Garnishment,  §  155. 

A  person  holding  a  judgment  against  two  may  cause  the 
execution  to  be  levied  against  the  property  of  either.  Dave- 
laar  v.  Blue  Mound  Inv.  Co.  110  Wis.  470,  86  N.  W.  185. 

Garnishment  is  practically  only  an  equitable  execution 
brought  for  the  purpose  of  reaching  nonleviable  assets.  There 
seems  no  sound  reason  why  the  nonleviable  property  of  one  of 
two  judgment  debtors  may  not  be  applied  on  the  judgment, 
as  well  as  his  leviable  property.  Furthermore,  our  statute 
seems  to  contemplate  this  very  thing;  for,  in  prescribing  the 
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form  of  the  gamishment  affidavit,  it  provides  that  it  shall  be 
stated  therein  that  the  garnishee  ^'is  indebted  to  •  •  .  the  de- 
fendant, or  either  or  any  of  the  defendants/*    Sea  2753, 
Stats.  (1898). 
By  the  Court, — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  January  9,  1912. 


SwsBTMAir,  Respondent,  vs.  City  of  Gsben  Bay,  Appellant 

October  7,  1911— January  9,  1912. 

Highioay$:  Defects  outside  of  traveled  track:  Injury  to  traveler  in 
automobile:  Contributory  negligence:  Questions  for  jury. 

1.  Whatever  may  be  the  width  and  sultablenesB  of  the  traveled  track 

of  a  highway,  there  may  exist  dangeroua  defects  outside  of 
such  track, — ^much  depending  on  the  nature  and  situation  of 
the  alleged  defect,  whether  it  can  plainly  be  seen,  and  whether 
It  is  so  connected  with  the  traveled  track  as  to  affect  the 
safety  of  those  using  the  highway  in  the  ordinary  way  and  in 
the  exercise  of  ordinary  care. 

2.  In  view  of  the  general  condition  of  Intersecting  streets  within 

city  limits,  and  their  immediate  surroundings  and  the  way  in 
which  they  were  being  used,  a  jury  was  warranted  in  finding 
that  an  unguarded  pit  or  open  ditch,  six  feet  long,  two  feet 
wide,  and  sixteen  inches  deep,  at  the  end  of  a  culvert  and  close 
to  the  traveled  tracks  of  both  streets,  was  an  insufllciency  ren- 
dering the  highway  not  reasonably  safe  for  use  by  the  travel- 
ing public. 

8.  Whether  or  not  a  person  who,  while  driving  an  automobUe  at 
a  lawful  rate  within  the  traveled  portion  of  the  street,  failed 
to  observe  such  ditch  in  time  to  avoid  it,  was  guUty  of  con- 
tributory negligence,  is  held,  upon  the  evidence,  to  have  been 
a  question  for  the  Jury. 

4.  The  defense  of  contributory  negligence  must  be  affirmatively  es- 
tablished. 
Mabshall,  J.,  WiNSLow,  C.  J.,  and  VmjB,  J.,  dissent. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  the  damages  resulting  to  the 
plaintiff  through  his  automobile  running  into  an  open  ditch 
on  one  of  the  highways  of  the  defendant  city  of  Oreen  Bay. 

The  intersection  of  Ninth  street  and  Ridge  road  in  the  city 
of  Green  Bay  is  in  a  rural  neighborhood  near  the  city  limits. 
!^finth  street  runs  east  and  west  and  Ridge  road  north  and 
south.  Ridge  road  south  of  Ninth  street  is  of  the  same  width 
as  north  of  it,  but  the  center  line  of  the  highway  south  of 
Ninth  street  is  about  six  feet  east  of  the  center  line  of  the 
highway  north  of  Ninth  street.  Both  of  these  highways  are 
tumpiked  along  their  central  portions,  and  at  their  intersec- 
tion there  has  been  some  filling  at  the  angles  formed  by  the 
intersection  of  the  tumpiked  portions  of  the  highways. 
About  fourteen  feet  to  the  north  of  the  southern  boundary  line 
of  Ninth  street  a  culvert  has  been  placed  across  the  tumpiked 
portion  of  Ridge  road.  This  culvert  extended  about  eighteen 
inches  west  of  the  travel  on  the  intersection.  An  open  ditch 
about  two  feet  wide  at  the  top,  sixteen  inches  deep,  and  six 
feet  long  extended  directly  west  from  the  culvert  and  drained 
water  into  the  culvert.  The  traveled  track  over  the  culvert 
extended  its  full  length  except  about  a  foot  and  one-half  at 
either  end.     This  culvert  was  forty  feet  long. 

On  the  morning  of  September  9,  1909,  the  plaintiff,  a  phy- 
sician and  surgeon  residing  in  the  city  of  Oreen  Bay,  waq 
driving  his  automobile  at  a  rate  of  speed  of  about  eleven  miles 
per  hour  south  on  Ridge  road  on  his  way  to  make  a  profes- 
sional call  in  the  country.  The  road  was  muddy  and  slip- 
pery, and  to  get  a  better  foothold  for  his  car  he  was  driving  it 
on  the  road  north  of  the  intersection  with  Ninth  street,  with 
the  two  west  wheels  on  the  grass  outside  of  and  to  the  west  of 
the  traveled  track  but  still  upon  the  turnpiked  portion  of  the 
highway.  Across  the  intersection  of  the  highways  the  plaint- 
iff took  a  course  with  his  car  so  that  he  could  occupy  that  part 
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of  the  highway  south  of  Ninth  street  which  was  relative  to 
the  traveled  track  like  that  he  had  taken  in  approaching  Ninth 
street  While  crossing  the  intersection  of  the  streets  and 
when  about  ten  or  twelve  feet  from  the  culvert  the  plaintiff 
observed  the  open  ditch  west  of  the  culvert  in  the  course  of  his 
car.  He  immediately  shut  oflf  the  power,  applied  the  emer- 
gency brake,  and  attempted  to  steer  his  car  to  the  east  so  as  to 
avoid  the  ditch.  It  was  impossible  to  stop  the  car  within  the 
distance  he  was  from  the  ditch,  neither  was  it  possible  to 
steer  it  far  enough  to  the  east  to  avoid  the  ditch,  and  the  west 
wheels  of  the  automobile  ran  into  the  ditch.  The  car  was 
damaged  and  unfit  for  use  until  repaired.  There  was  no  bar- 
rier or  sign  at  the  end  of  the  culvert  or  near  the  ditch  to  ap- 
prise travelers  on  the  highway  of  the  ditch,  and  the  culvert 
and  ditch  were  not  readily  observable  by  travelers  while  cross- 
ing Ninth  street  going  south  on  Ridge  road.  The  plaintiff 
was  under  the  necessity  of  hiring  a  livery  rig  to  make  his 
calls,  put  in  more  time  in  making  his  calls,  and  was  put  to  the 
expense  of  repairing  his  automobile. 

The  jury  found  by  special  verdict  that  the  highway  was 
insufficient  at  the  place  of  accident  and  not  reasonably  safe 
for  use  by  the  traveling  public,  that  the  insufficiency  proxi- 
mately caused  the  injury  to  the  plaintiff's  automobile,  and 
that  no  want  of  ordinary  care  on  the  part  of  the  plaintiff 
proximately  contributed  to  the  injury.  They  assessed  his 
damages  at  $100. 

Tlie  court  was  of  the  opinion  that  $60  would  cover  the 
plaintiff's  damages  directly  resulting  from  the  injury  to  his 
automobile,  and  gave  him  an  option  to  take  judgment  for  that 
amount  and  costs  or  to  have  the  verdict  set  aside. 

This  is  an  appeal  from  the  judgment  in  plaintiff's  favor  for 
$60  and  costs. 

T.  P.  Silverwood,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Cady,  Strehlow  <&  Jaseph. 
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SiEBEOKEB,  J.  The  appellant  urges  the  reversal  of  the 
judgment  in  plaintiff's  favor  upon  the  ground  that  there  is 
no  evidence  showing  any  insufficiency  and  want  of  repair  of 
the  highway,  and  urges  that  it  appears  as  matter  of  law  that 
the  injury  to  the  plaintiffs  automobile  was  caused  by  his  con- 
tributory negligence. 

The  evidence  is  undisputed  that  no  guard,  barrier,  or  fence 
had  been  erected  at  the  end  of  the  culvert  or  near  the  ditch 
connected  therewith  at  its  west  end.  The  location  of  the  cul- 
vert, the  ditch,  and  the  traveled  part  of  the  highway  are  as  set 
forth  in  the  foregoing  statement.  The  claim  is  made  by  the 
appellant  that  the  evidence  incontrovertibly  and  clearly  shows 
that  the  city  at  the  place  in  question  maintained  a  reasonably 
safe  road  for  public  use.  The  evidence  is  that  there  was  a 
•ditch  two  feet  in  width,  sixteen  inches  deep,  and  from  six  to 
-eight  feet  long  connected  with  the  culVert,  which  was  located 
in  Ridge  road  on  the  Ninth  street  crossing,  and  that  the 
travel  to  and  from  the  south  over  these  highways  at  the  cross- 
ing was  about  eighteen  inches  from,  the  west  end  of  the  cul- 
vert It  also  appears  that  the  traveled  track  on  Ninth  street 
was  close  to  the  margin  of  the  ditch,  and  that  travel  over  the 
iurea  at  the  intersection  of  the  two  highways  had  spread  out 
and  covered  nearly  the  whole  of  the  forty-foot  culvert  The 
ground  at  this  place  before  the  grading  of  the  highway  was 
almost  level,  having  a  gradual  slope  southeastward.  It  is 
manifest  from  the  facts  in  evidence  that  there  was  no  natural 
object  to  apprise  travelers  of  the  existence  of  the  ditch  and 
<!ulvert,  aside  from  the  open  ditch  itself,  which  was  in  the 
surface  of  the  ground,  practically  level  with  the  area  formed 
by  the  intersection  of  these  highways.  There  is  evidence 
tending  to  show  that  the  culvert  was  covered  with  earth  to  its 
•end  on  the  west,  and  that  it  and  the  ditch  connected  with  it 
were  not  readily  observable  at  a  distance  on  account  of  the 
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evenness  and  the  similarity  of  the  surface  bordering  both 
sides.  It  is  manifest  from  these  conditions  of  the  highway 
that  the  ditch  constituted  a  pit  at  the  end  of  the  culvert  and 
that  vehicles  could  not  safely  pass  over  it  The  general  con* 
ditions  of  this  highway  and  its  immediately  surrounding  ob- 
jects, and  the  way  in  which  the  adjoining  tracks  over  the  in- 
tersection of  the  streets  were  being  used,  indicate  that  a  pit 
sixteen  inches  deep  and  two  feet  wide  at  the  end  of  the  cul* 
vert  and  approximately  eighteen  inches  from  the  travded 
track  was  such  a  menace  to  travelers  as  to  constitute  a  serious 
danger  to  their  safety. 

It  is  argued  that  this  does  not  constitute  an  insufiSciency  in 
the  road,  because  the  defendant  had  provided  for  public  use 
at  this  point  an  amply  wide  and  level  traveled  track  of  about 
thirty-seven  feet  in  width,  and  hence  that  this  ditch  could  not 
render  the  place  dangerous  to  travelers  properly  using  it  in 
the  exercise  of  reasonable  care.  This  overlooks  an  essential 
factor  of  what  is  a  reasonably  safe  highway,  namely,  what- 
ever may  be  the  width  and  suitableness  of  the  space  actually 
occupied  as  a  traveled  track  of  a  highway  ''there  may  exist 
dangerous  defects  and  obstructions  outside  of  the  traveled 
path,  depending  on  circumstances.  Much  depends  on  the  na- 
ture and  situation  of  the  alleged  obstruction  [defect]  and 
whether  it  is  plainly  to  be  seen  or  not,"  and  whether  it  is  so 
connected  with  the  traveled  track  as  to  affect  the  safety  of  the 
public  using  it  in  the  usual  and  ordinary  way  while  exercis- 
ing ordinary  care.  We  are  persuaded  that  the  jury  were 
fully  justified  in  their  conclusion  that  this  unguarded  pit  or 
ditch  was  such  a  danger  connected  with  the  traveled  track  as 
to  make  it  an  insufficiency  in  the  highway  crossing  and  ren- 
dered it  not  reasonably  safe  for  use  by  the  traveling  public 
within  the  principle  of  the  following  cases :  Wheeler  v.  West- 
port,  30  Wis.  392;  Seymer  v.  Lake,  66  Wis.  651,  29  N.  W. 
554;  SlivitsU  v.  Wien,  93  Wis.  460,  67  N.  W.  730;  Prahl  v. 
'  Waupaca,  109  Wis.  299,  85  N.  W.  350 ;  Jenewein  v.  Irving, 
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122  Wis.  228,  99  N.  W.  346,  903 ;  MaxweU  v.  Wellington, 
138  Wis.  607,  120  K  W.  605. 

It  is  further  contended  that,  if  the  highway  is  regarded  as 
insufficient,  the  plaintiff  is  not  entitled  to  recover  because  it 
appears  that  he  was  guilty  of  contributory  negligence  which 
proximately  contributed  to  cause  the  injury  to  his  automobile. 
The  court  submitted  the  evidence  upon  this  inquiry  to  the 
jury  under  proper  instructions  and  the  jury  found  him  free 
from  contributory  negligence.     The  trial  court  upon  review 
of  the  case  again  concluded  after  verdict  that  the  question  of 
plaintiff's  contributory  n^ligence  under  the  evidence  was 
properly  for  the  jury.     Counsels  contention  on  this  issue 
seems  to  omit  due  consideration  of  the  rule  that  the  defense 
of  contributory  negligence  must  be  affirmatively  established. 
Seymer  v.  Lake,  66  Wis.  651,  29  N.  W.  554;  Cantwell  v.  Ap- 
pleton,  71  Wis.  463,  37  N.  W.  813 ;  Rhyner  v.  Menasha,  97 
Wis.  523,  73  N.  W.  41.     "The  correct  inquiry  in  such 
case  ...  is  not  whether  there  is  evidence  to  support  the  find- 
ing of  the  jury,  because  that  may  be  supported  by  lack  of  evi- 
dence in  whole  or  in  part,  but  whether  there  is  uncontroverted 
evidence"  (Clary  v.  C,  M.  &  St.  P.  R.  Co.  141  Wis.  411, 128 
N.  W.  649)  which  shows  plaintiff  guilty  of  a  want  of  ordi- 
nary care  which  proximately  contributed  to  the  injury.     The 
facts  mainly  relied  on  to  show  plaintiff's  want  of  ordinary 
care  that  contributed  to  this  injury  are  that  he  approached 
this  highway  crossing  by  running  the  two  wheels  of  his  car 
outside  of  the  traveled  track  and  that  he  designed  to  do  like- 
wise after  passing  this  crossing,  that  he  took  a  course  over  the 
crossing  which,  had  he  proceeded  straight  forward,  would 
have  run  the  left  front  wheel  into  the  ditch  as  well  as  the 
right  wheel,  and  that  he  omitted  to  keep  a  lookout  for  the 
ditch  or  pit  until  he  had  approached  it  so  closely  that  he  could 
not  tufn  his  car  so  as  to  pass  over  the  culvert  in  safety.     It 
must  be  borne  in  mind  that  plaintiff  was  within  the  traveled 
portion  of  the  highway  at  the  time  he  first  saw  this  pit|  that 
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he  was  traveling  at  a  lawful  rate  of  speed,  and  that  the  evi- 
dence is  uncontroverted  that  he  was  giving  his  attention  to 
and  observing  the  road  at  the  crossing  and  to  the  south  of  the 
crossing;  that  he  testified  that  he  did  not  observe  the  pit  until 
he  was  within  ten  or  twelve  feet  of  it ;  that  he  then  did  all  he 
could  to  stop  the  car  and  all  he  could  to  steer  it  to  the  east  to 
avoid  the  ditch,  but  failed  by  about  a  foot  and  one-half.  It 
appears  that  up  to  the  time  he  saw  the  pit  he  traveled  upon 
the  proper  part  of  the  highway,  that  it  was  difficult  for  trav- 
elers on  the  road  to  see  the  pit  on  account  of  its  obscurity  in 
the  light  of  the  conditions  surrounding  it,  and  that  it  was  so 
connected  with  the  traveled  track  as  to  render  the  road  unsafe 
and  dangerous  for  travel.  The  defective  condition  of  the 
highway  has  an  important  bearing  on  the  other  facts  inter- 
preting the  significance  of  the  plaintiff's  action.  See  Cofnt- 
well  V.  Appleton,  71  Wis.  463,  37  N.  W.  813.  To  aver  that 
the  fact  that  he  did  not  see  the  ditch  in  time  to  avoid  it  shows 
affirmatively  plaintiff's  contributory  negligence  is  in  substance 
a  contradiction  of  the  conclusion  above  reached  that  the  road 
was  insufficient  and  defective,  for  if  coming  into  contact  with 
this  ditch  while  passing  over  the  highway  in  the  ordinary  way 
of  using  the  traveled  part  thereof  is  negligence,  then  it  was  no 
failure  of  duty  on  the  part  of  the  city  to  omit  putting  up  a 
guard,  fence,  or  barrier  to  warn  the  public  of  the  existence  of 
this  pit.  We  have  shown  above  that  this  must,  under  the  ad- 
judications, be  deemed  a  defect  by  reason  of  the  fact  that  it 
rendered  the  road  not  reasonably  safe.  Wheeler  v.  Westpori, 
30  Wis.  392.  We  find  nothing  in  the  record  as  to  plaintiff's 
conduct  leading  to  the  irresistible  conclusion  that  he  was 
guilty  of  a  want  of  ordinary  care.  We  consider  that  the  facts 
and  circumstances  disclosing  the  manner  in  which  he  used  the 
highway  at  the  time  in  question  do  not  affirmatively  establish 
his  contributory  negligence  as  matter  of  law,  and  that  the 
trial  court  properly  submitted  this  issue  to  the  jury. 

There  is  no  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 
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The  following  opinion  was  filed  November  8,  1911: 

Mabshaxl,  J.  {dissenting).  In  my  judgment,  whether 
the  highway  was  reasonably  safe  under  the  circumstances,  is 
not  material,  since  the  evidence  of  respondent,  it  seems, 
clearly  convicts  him  of  contributory  negligence.  On  this 
branch,  as  it  appears  to  me,  the  court's  opinion  unwarrantably 
suggests  that  counsel  for  respondent  ^^omit  due  consideration 
of  the  rule  that  the  defense  of  contributory  negligence  must 
be  a£Srmatively  established."  I  do  not  perceive  any  such 
infirmity  in  counsel's  argument  On  the  contrary,  it  seems 
to  recognize  the  suggested  rule  and  also  this  companion  rule 
which  the  court  appears  to  have  overlooked:  When  the  evi- 
dence on  the  part  of  the  plaintiff  clearly  discloses  contributory 
negligence,  he  cannot  recover.  Such  negligence,  thus  dis- 
closed, is  just  as  efficient  as  when  established  in  the  most  con- 
clusive manner  by  evidence  on  the  part  of  the  defendant. 
That  rule  is  very  old  and  has  never  been  considerately  de- 
parted from,  though,  I  must  say,  its  dignity,  now  and  then, 
as  in  this  case,  may  not  have  been  fully  appreciated.  Achtenr 
hagen  v.  Watertown,  18  Wis.  331 ;  Hoyt  v.  Hudson,  41  Wis. 
105;  Prideaux  v.  Mineral  Point,  43  Wis.  613,  524;  Randall 
V.  NoHhwestem  T.  Co.  64  Wis.  140,  11  N.  W.  419 ;  Kelly 
V.  C.  <6  N.  W.  B.  Co.  60  Wis.  480,  19  N.  W.  621;  Owen  v. 
PoHage  T.  Co.  126  Wis.  412, 105  N.  W.  924 ;  Langhoff  v.  C, 
M.  <6  8t.  P.  B.  Co.  19  Wis.  489. 

It  is  a  mistake  to  suppose  the  doctrine,  that  a  plaintiff  to 
make  out  a  case  of  actionable  negligence,  must  show  defend- 
ant to  have  been  guilty  of  a  want  of  ordinary  care  proxi- 
mately producing  the  injury,  and  also  that  he,  himself,  was 
free  from  such  contributory  fault,  declared  in  Chamberlain 
V.  M.  &  M.  B.  Co.  7  Wis.  425 ;  Dressier  v.  Davis,  7  Wis.  527, 
and  similar  early  cases,  has  been  overruled  or  modified,  except 
as  stated  in  Milwavkee  &  C.  B.  Co.  v.  Hvnter,  11  Wis.  160. 
There  the  court,  speaking  by  Mr.  Justice  Paine,  materially 
limited  them,  but  affirmed  that  for  plaintiff  to  possess  a  prima 
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facie  case  at  the  close  of  his  evidence,  he  must  show  freedom 
from  contributory  negligence.  Such  early  cases,  thus  lim- 
ited and  aflSrmed,  have  been  reaffirmed,  from  time  to  time, 
down  to  date,  as  indicated  in  Pfeiffer  v.  Radke,  142  Wis.  612, 
125  N.  W.  934.  That  is  to  say,  in  so  far  as  such  early  cases 
may  be  read  as  holding  that  plaintiff  in  a  negligence  action, 
to  make  out  a  prima  facie  case,  must  show  want  of  ordinary 
care  on  the  part  of  defendant,  proximately  causing  the  in- 
jury, and  also  establish,  affirmatively,  that  is  actively,  free- 
dom of  himself  from  contributory  negligence,  they  were  re- 
pudiated, and  such  repudiation  has  been  firmly  adhered  to. 
Tliat  does  not  militate  against  the  rule  that,  generally  speak- 
ing, plaintiff,  to  make  out  a  case,  must  show  such  freedom 
though  not,  necessarily,  show  it  affirmatively. 

The  logic  of  the  foregoing  is  easily  seen,  as  follows :  Con- 
tributory negligence  is  matter  of  defense,  and,  therefore, 
must,  as  a  rule,  be  established  by  the  defendant,  not  by  plaint- 
iff as  part  of  his  case,  because  of  the  fact  that  men,  in  gen- 
eral, are  supposed  to  act  with  ordinary  care  for  their  personal 
safety.  Plaintiff  may  rely  on  that  presumption  in  his  favor 
if  he  can  otherwise  make  a  prima  facie  case  without  destroy- 
ing it.  So,  while  we  say,  the  burden  of  proof  in  respect  to 
contributory  negligence  is  on  the  defendant,  to  be  accurate,  it 
is  just  as  true,  as  early  decided,  that  to  make  a  case  in  plaint- 
iff's favor,  the  latter  must  show,  as  an  essential,  freedom  from 
contributory  negligence.  However,  he  can  rest  upon  the  pre- 
sumption in  his  favor  till  it  shall  have  been  overcome  by  his 
own  disclosures  or  evidence  on  defendant's  part,  having  re- 
gard to  the  rule  that  it  must  be  overcome  with  the  same  con- 
clusiveness that  any  fact  must  be  established  by  evidence  in 
the  face  of  opposing  evidence  or  presumption,  and  the  labor 
of  lifting  the  burden  of  proof  in  respect  to  the  matter.  That 
has  been  many  times  carefully  elucidated.  Over  and  over 
again  it  has  been  said : 

"Plaintiff  is  not  bound  in  the  first  instance  to  show  that  he 
was  not  guilty  of  negligence  which  contributed  to  the  injury. 
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but  is  bound  only  to  establish  a  prima  facie  case ;"  "but,  if 
the  plaintiff's  own  evidence  raises  an  inference  of  negligence 
against  himself,  he  must  in  order  to  establish  a  prima  facie 
case  show  that  he  was  not  guilty  of  negligence"  (want  of  or- 
dinary care)  "contributing  to  produce  his  injury."  Murphy 
V.  Herold  Co.  137  Wis.  609,  614,  119  N.  W.  294. 

As  said  in  Lind  v.  Uniform  8.  £  P.  Co.  140  Wis.  ISS,  120 
N.  W.  839 : 

While  contributory  negligence  is  an  affirmative  defense  and 
the  burden  of  proof  is  on  defendant  to  establish  it  by  a  pre- 
ponderance of  evidence,  "it  is  immaterial  whether  the  evi- 
dence establishing  such  negligence  is  given  by  the  witnesses 
for  the  plaintiff  or  the  defendant." 

So  it  will  be  seen  that,  unfortunately,  in  endeavoring  to 
state  a  sound  basis  for  its  decision  the  court  gave  such  promi- 
nence to  a  well  known  rule, — ^without,  seemingly,  appreciat- 
ing for  the  time  its  limitations  arid  exceptions,  using  the  lan- 
guage without  qualification,  "the  defense  of  contributory 
negligence  must  be  affirmatively  established," — that  one  not 
well  grounded  in  the  real  logic  of  the  law  of  negligence  might 
fairly  reason,  applying  the  language  to  the  case  in  hand,  that 
the  defense  of  contributory  negligence  must,  necessarily,  to  be 
efficient,  be  established  by  evidence  produced  by  the  defend- 
ant ;  and,  if  familiar  with  the  subject  as  treated  in  our  books, 
come  to  the  conclusion  that  the  court  is  disposed,  at  this  late 
day,  to  run  counter  thereto  in  the  instant  case.  It  seems  im-^ 
possible  to  prevent  confusion  of  that  sort  now  and  then  creep- 
ing into  our  jurisprudence,  to  become  a  troublesome  factor  in 
future  litigation,  in  addition  to  the  mischief  of  it  in  the  given 
instance.  That  would  seem  to  be  a  criticism  upon  the  trite 
saying  that  the  law  is  a  science.  But  not  so.  The  seeming 
difficulty  is  not  with  the  law  but  is  in  the  infirmity  of  human 
instrumentalities.  With  all  due  care  which  can  be  exercised, 
courts  will  make  mistakes,  and  must  necessarily,  if  they  would 
come  as  near  as  practicable  to  the  standard  of  ideal  justice,  be 
ever  ready  to  correct  thenu 
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In  closing  on  this  subject  I  must  say,  notwithstanding  the 
appearance  to  the  contrary,  I  do  not  think  the  court  consider- 
ately, if  at  all, — ^probably  the  latter, — intended  to  change  the 
rule  that  a  plaintiff  in  a  negligence  action  may  as  readily  die 
by  suicide,  so  to  speak,  as  by  the  weapon  of  his  adversary.  He 
may,  himself,  as  effectually  destroy  the  presumption  in  his 
favor  of  due  care,  as  the  defendant  could  possibly  do  it  under 
any  circumstances  by  his  own  a£Srmative  evidence.  However, 
when  one  faces  the  facts  here,  as  I  will  endeavor  to  give  them, 
accurately,  accompanied  by  an  illustrative  diagram,  in  con- 
nection with  the  language  of  the  court's  opinion,  he  is  rather 
forced  to  the  conclusion  that  such  rule  was  lost  sight  of  or 
such  facts  were  misunderstood. 

The  following  are  the  precise  circumstances  as  I  gather 
them  from  the  evidence.  I  will  endeavor  to  state  them  in  the 
most  favorable  light  for  respondent  which  they  will  reason- 
ably bear.  I  find  myself  compelled  to  make  this  statement  in 
order  to  present  clearly  my  view  of  the  facts,  since  I  cannot 
escape  the  conclusion,  as  will  be  seen,  that  the  court  has  mis- 
conceived them  to  some  extent. 

The  accident  happened  in  the  daytime  when  plaintiff  had  a 
good  opportunity  to  observe  the  course  of  the  roadway  at  the 
crossing  as  he  approached  the  culvert  He  was  a  physician, 
on  the  way  to  make  a  professional  calL  He  was  going  at 
about  eleven  miles  per  hour  and  keeping  a  lookout  ahead.  It 
had  been  raining,  rendering  the  roadway  eUppery,  which 
caused  him  to  run  partly  outside  the  traveled  way  on  the 
grass,  so  as  to  secure  a  good  footing  for  his  automobile  wheels. 
Ridge  road  runs  north  and  south.  It  was  tumpiked  in  the 
usual  way.  The  surface  of  the  pike  was  of  generous  width 
and  sloped  gradually  on  either  side,  to  a  drain  about  one  and 
one-half  feet  below  the  level  of  the  traveled  track.  It  inter- 
sected at  right  angles  with  Ninth  street,  angling  east  in  cross- 
ing from  the  north  some  ten  feet  The  street  was  tumpiked 
the  same  as  Ridge  road.     The  surroimding  country  was  of 
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rural  character.  The  only  difficulty  with  the  road  was  pro- 
duced by  a  culvert  across  it  within  the  intersection  and  about 
fourteen  feet  north  of  the  south  line  of  Ninth  street.  It  was 
made  of  plank,  was  some  forty  feet  long  and  one  foot  square. 
The  west  end  was  nearly  on  a  line  with  the  traveled  track  in 
Bidge  road  at  the  north  side  of  the  street,  so,  if  a  person  failed 
to  angle  east  in  making  the  crossing,  he  was  liable  to  run  off 
the  west  end  of  the  culvert  where  there  was  a  ditch,  two  feet 
wide  and  sixteen  inches  deep  with  substantially  perpendicu- 
lar sides,  extending  west  from  the  west  end  of  the  culvert  about 
six  feet.  The  traveled  roadway  at  the  culvert  was  about 
thirty-seven  feet  wide  and  extended  to  within  about  a  foot  and 
a  half  of  the  west  end  of  the  culvert  The  main  traveled  track 
of  the  north  and  south  road  was  about  in  the  center  of  the 
culvert,  or  some  eighteen  feet  from  the  west  side  of  such  track 
to  the  west  end  of  the  culvert  The  travel  from  such  main 
track  to  within  one  and  one-half  feet  of  the  west  end  of  the 
culvert  was,  mainly,  such  as  turned  from  West  Ninth  street 
to  South  Kidge  road,  or  vice  versa,  and  on  an  expanded,  so  to 
speak,  curved  line  which  reached  to  near,  as  stated,  such  west 
end.  In  traveling  south  on  Eidge  road  at  the  crossing,  keep- 
ing in  the  regular  course,  the  west  wheel  of  a  vehicle  would 
pass  some  eighteen  feet  east  of  the  west  end  of  the  culvert 
If  one  did  not  angle  east  vnth  the  main  track  but  kept  on  di- 
rectly south,  the  west  wheels  of  his  vehicle  would  still  be  some 
little  distance  from  such  west  end.  He  could  only  reach  the 
ditch  wholly  west  of  the  culvert,  in  traveling  directly  from  the 
north,  by  approaching  on  a  line  not  only  wholly  west  of  the 
traveled  track  but  partly  west  of  that  portion  of  the  way  pre- 
pared for  travel,  the  distance  from  the  regular  course  increas- 
ing after  reaching  the  crossing  up  to  a  maximum  of  over  eight- 
een feet  at  the  brink  of  the  ditch.  The  travel  on  Ninth 
street  and  Bidge  road,  together  with  the  connecting  expanded 
curved  lines,  so  involved  the  crossing  area  that  there  was  very 
little,  if  any,  grass  within  the  boundaries  of  the  curved  lines 
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even  outside  of  the  main  tracks.  It  was  two  rods  or  more 
from  the  center  of  the  crossing,  in  either  direction  away  from 
it  on  either  roadway,  to  the  point  where  the  course  of  travel 
was  substantially  confined  to  one  track  in  the  center  of  the 
pike.  So,  though  at  the  culvert  the  roadway  was  about  thirty- 
seven  feet  wide,  south  of  it  a  little  way,  it  narrowed  to  the 
usual  width.  From  two  feet  or  so  outside  the  general  course 
of  travel  on  either  pike  and  outside  the  curved  track  the  sur- 
face was  covered  with  a  low  growth  of  grass  and  weeds.  The 
grassed-over  surface  on  either  side  of  either  road  was  broken 
at  the  intersection  of  the  lines  of  the  pikes,  the  grassed-over 
portion  taking  a  convex  form,  according  to  the  natural  course 
of  travel  from  one  street  into  the  other.  The  result  was  that 
one,  in  traveling  south,  partly  over  the  grassed-over  portion 
of  Ridge  road  on  the  west  side  would,  upon  reaching  a  point 
a  few  feet  south  of  the  north  Kne  of  the  cross  street,  without 
changing  his  course,  wholly  leave  such  portion  and  enter  with- 
in the  course  of  travel  turning  from  one  road  into  the  other  on 
the  west.  Proceeding  straight  south,  two  rods  or  so,  he  would 
reach  the  grassed-over  part  of  the  way  on  the  southerly  side 
of  the  pike  from  the  west,  at  the  connection  with  the  slope  of 
the  pike  on  the  west  side  of  Ridge  road,  some  sixteen  feet 
north  of  the  south  line  of  the  street,  and,  as  he  reached  the 
grassed-over  portion  and  failed  to  angle  east  with  the  course 
of  travel  over  the  west  end  of  the  culvert,  he  would  pass 
wholly  onto  the  grassed-over  portion  of  the  intersection  of 
the  ways,  go  entirely  to  the  right  of  the  traveled  way  and  some 
nineteen  feet  west  of  the  main  course  of  the  traveled  way  on 
Ridge  road  across  the  intersection,  and  west  of  the  west  end  of 
the  culvert ;  thus  reaching  the  ditch,  extending  from  such  end 
west  on  a  line  with  the  drain  on  the  south  side  of  Ninth 
street,  west  of  the  crossing.  Plaintiff  took  that  course.  As 
before  indicated,  he  approached  the  crossing,  traveling  south 
at  a  speed  of  eleven  miles  per  hour,  with  the  west  wheels  and 
at  least  half  of  his  machine  outside  the  roadway  and  on  the 
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grassed-over  side.  Instead  of  angling  east,  as  he  reached  the 
crossing  and  came  within  the  intersection  of  travel  where  there 
was  no  grassed-over  part,  he  made  directly  south  or  angled  a 
little  west  for  the  opposite  side  where  he  could  as  quickly  as 
possible  strike  the  grass  again.  Eeaching  that  point,  he  was 
wholly  west  of  a  line  projected  south  to  the  west  end  of  the 
culvert,  in  a  course  where  his  machine  was  pointing  wholly 
outside  of  the  roadway,  so  it  could  run  wholly  on  the  grassed- 
over  portion,  and  was  within  twelve  feet  or  so  of  the  ditch. 
At  such  point  he  discovered  his  mistake,  saw  the  ditch,  and 
did  all  he  could  to  turn  to  the  left  so  as  to  reach  the  culvert 
or  bring  the  machine  to  a  stop  before  reaching  the  ditch,  but 
he  was  unable  to  do  so.  He  turned  so  the  west  front  wheel 
mounted  the  end  of  the  culvert  and  the  right  one  went  into 
the  ditch.  He  observed  the  jog  in  the  road  as  he  approached 
the  crossing,  but  proceeded  without  angling  accordingly,  in 
order  to  get  the  benefit,  as  soon  as  practicable,  of  the  grass  for 
not  only  the  right  front  wheel  but  for  all  the  wheels  of  his 
machine.  When  he  nearly  reached  the  grass,  going  at  the 
rate  of  speed  he  was,  it  was  too  late  for  him  to  successfully 
swerve  to  the  left  He  was  not  familiar  with  the  condition 
of  the  road  from  having  observed  it  before.  The  grassed- 
over  portion  west  of  the  culvert  and  north  of  the  ditch  did 
not  reach  sufficiently  east  and  north  but  that,  as  plaintiff  ai>- 
proached  it,  the  point  where  the  ditch  was  located  seemed  to 
be  nearly  or  quite  in  the  way  prepared  for  travel,  though  not 
in  the  traveled  track  and  rather  across  it  He  could  have 
seen  the  ditch  had  he  looked  carefully  for  the  condition  at  the 
wxst  end  of  the  culvert,  but  he  did  not  look,  particularly,  not 
suspecting  such  condition  and  being  intent  on  running  his  ma- 
chine and  gaining  the  advantage  of  the  grass. 

The  plat  on  page  600  will  enable  one  to  fully  understand 
the  foregoing. 

Thus,  it  will  be  seen,  respondent,  wholly  for  his  own  con- 
venience, was  traveling,  when  the  accident  occurred,  outside 
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the  proper  course, — ^e  one  prepared  for  such  ose  and  the 
one  r^ularl;'  used.    He  was  not,  merely,  dig^tlj  outside. 


r^"' "^ 


He  was  nearly  one  third  the  ordinary  width  of  a  highway 
aside  from  his  proper  course.  He  was  going  at  the  rate  of 
nearly  fifteen  feet  per  second,  aiming  for  the  drain  on  the 
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west  side  of  the  pike  at  the  south^  which  he  confessed  he  was 
not  familiar  with.  He  was  not  only  far  out  of  his  proper 
course  but  going  so  fast  that  he  could  not  stop  under  about 
twenty  feet,  and,  that,  making  for  a  place, — the  side  drain  of 
a  pike, — ^where,  as  a  matter  of  common  knowledge,  it  is  not 
safe  to  travel  at  such  a  rate  of  speed  unless  one  knows  his 
ground.  He  did  not  have  even  the  excuse  of  need  for  it.  He 
did  as  indicated  merely  to  get  a  better  footing  for  the  wheels 
of  his  machine,  which  he  could  have  gotten  by  the  labor  of 
putting  on  his  wheel  chains,  as  he  confessed. 

I  read  with  surprise  the  language  of  the  opinion :  ^Tlaintiff 
was  within  the  traveled  portion  of  the  highway  at  the  time  he 
saw  the  pit,"  as  if  he  were  in  such  portion  in  the  course  from 
north  to  south  on  Kidge  road.  True,  he  was  in  a  traveled 
portion  but  merely  because  he  was  crossing,  almost  at  right 
angles,  the  curved  track  connecting  West  Ninth  street  with 
South  Kidge  road, — ^not  in  the  course  of  travel  from  north  to 
south  on  Kidge  road  or  any  other  course  of  travel. 

If  one  should,  knowingly,  plunge  with  an  automobile,  going 
at  the  rate  of  fifteen  feet  per  second,  directly  across  any  pike 
aiming  for  the  ditch  at  the  side  of  it,  and  run  into  an  obstruc- 
tion far  out  of  the  course  of  travel,  as  well  might  he  be  said 
to  be  free  from  contributory  negligence  because  he  could  not 
see  the  obstruction  while  his  machine  was  yet  in  the  road  but 
crosswise  of  it,  as  is  said  of  the  respondent  in  the  language 
quoted. 

Again  the  decision  is  grounded  on  the  fact,  so  stated,  that 
respondent  was  "running  at  a  lawful  rate  of  speed,"  as  if  there 
were  any  regulations  for  speeding  outside  of  the  regular 
course  of  travel  and  along  the  sides  and  drains  of  turnpikes. 
True,  "he  was  giving  attention  to  and  observing  the  road  at 
the  crossing."  He  testified  to  that.  He  observed  the  course 
of  travel  angled  to  the  east  But  his  observation  was  not 
taken  for  the  purpose  of  keeping  within  the  road,  but  keeping 
outside  of  it,  as  he  frankly  repeatedly  testified. 

My  somewhat  lengthy  review  of  this  case  for  the  purpose  of 


602         SUPREME  COURT  OF  WISCONSIN.      [Jan. 

Sweetman  ▼.  Green  Bay,  147  Wis.  686. 

showing  that  the  decision  rests  on  misconception  of  the  facts 
seems  well  justified  from  the  circumstance  that  the  court  cited 
Cantwell  v.  Appleton,  71  Wis.  463,  37  N.  W.  813,  and 
Wheeler  v.  Westport,  30  Wis.  392,  in  connection  with  again 
suggesting  that,  respondent  was  traveling  in  the  ordinary 
course,  as  if  the  case  here  was  within  the  principle  of  one 
where  a  person  while  traveling  in  that  portion  of  the  highway 
prepared  therefor  inadvertently  sidesteps,  or  accidentally, 
momentarily,  wanders  from  or  leaves  it,  reaching  a  defect 
therein  and  is  injured.  I  am  wholly  unable  to  understand 
how  such  cases  have  any  application  here,  or  how  it  can  be  said 
respondent  was  in  the  regular  course  of  travel  as  applied  to 
travel  from  north  to  south  on  Ridge  road,  which  is  the  case 
here,  or  any  other  road.  He  admitted  that  he  was  not  in  such 
a  course  of  travel  and  was  seeking  to  avoid  being  so. 

Now  it  would  seem  that  the  foregoing  without  reference  to 
authority  indicates,  clearly,  that  respondent  was  acting  almost 
recklessly  at  the  time  he  came  up  to  the  ditcL  Moreover,  as 
I  understand  it,  this  court  has  repeatedly  decided  that  such 
conduct  as  purposely  traveling  outside  the  way  provided  there- 
for, as  here,  is  contributory  n^ligence  as  a  matter  of  law. 
Counsel  for  appellant  in  appealing  to  this  court  relied,  and  it 
seems  had  a  right  to  rely,  on  those  cases.  They,  or  most  of 
them,  were  cited  to  our  attention.  It  is  unfortunate  that  they 
were  not  referred  to  by  the  court  and  some  attempt  made  to 
give  some  reason  why  they  do  not  apply  to  the  facts.  I  must 
assume  tne  omission  to  give  attention  thereto  is  explained  by 
the  frequent  statement  in  such  opinion  that  respondent  was 
attempting  to  make  the  crossing  in  the  ordinary  course  of 
travel  when  he  came  upon  the  peril  which  he  then  had  no  time 
to  escape  from.  If  that  were  so,  such  cases,  of  course,  do  not 
apply.  But  how  can  we  escape  the  conclusion  that  he  was  not 
only  outside  the  course  of  travel,  speaking  as  we  must  of  the 
travel  from  north  to  south  on  Ridge  road,  but  was  trying  to 
avoid  such  course, — go  wholly  outside  thereof  and  the  course 


9]  JANUARY  TERM,  1912.  603 

Sweetman  y.  Oreen  Bay,  147  Wi&  586. 

of  travel  on  either  road.  The  act  of  traveling  for  one's  mere 
convenience  outside  of  the  way  prepared  for  the  public  is  con- 
demned as  fatal  contributory  negligence  in  the  following  cases : 
Wheeler  v.  Westport,  30  Wis.  392 ;  Kelley  v.  Fond  du  Lac, 
31  Wis.  179 ;  Ilawes  v.  Fox  Lake,  33  Wis.  488,  443 ;  Mat- 
thews  V.  Baraboo,  39  Wis.  674,  679 ;  Cremer  v.  Portland,  86 
Wis.  92,  99 ;  Cartright  v.  Belmont,  68  Wis.  870,  17  N.  W. 
237 ;  Ooeltz  v.  Ashland,  76  Wis.  642,  44  N.  W.  770 ;  Welsh 
V.  Argyle,  89  Wis,  649,  62  N.  W.  617 ;  Rhyner  v.  Menasha, 
97  Wis.  523,  73  K  W.  41 ;  Boltz  v.  Sullivan,  101  Wis.  608, 
614,  77  N.  W.  870 ;  Hammacher  v.  New  Berlin,  124  Wis.  249, 
102  N.  W.  489. 

The  extensive  list  of  authorities  does  not  contain  any  ma- 
terial addition  to  those  cited  by  counsel.  He  industriously 
collated  substantially  all  adjudications  of  this  court  on  the 
subject.  That  such  authorities  are  to  the  point,  and  deci- 
flively  80,  can  readily  be  seen,  in  my  judgment,  when  one  with 
full  appreciation  of  the  facts  reads  the  rule  stated  time  and 
again  therein  in  this  language,  or  substantially  this : 

When  a  person  "without  necessity  or  for  his  own  pleasure 
or  convenience  voluntarily  diverts  from  the  traveled  track 
which  is  in  good  condition  and,  in  so  doing,  meets  with  an 
accident  from  some  cause  outside  of  the  traveled  track,  the 
tovTn  will  not  be  responsible  for  any  damage  or  injury  which 
he  may  sustain.'' 

There  is  no  question  here  but  that  the  traveled  track  north 
and  south  was  in  good  condition.  It  was  much  wider  than 
commonly.  One  could  swerve  from  the  main  way  to  the  left 
or  to  the  right  at  the  culvert  some  eighteen  feet  without  any 
danger  from  the  ditch  or  anything  else.  If  there  were  any 
defect  whatever,  it  was  in  the  construction  of  the  way  for  the 
turn  from  West  Ninth  street  into  South  Ridge  road  and  at  a 
point,  as  we  have  seen,  far  removed  from  the  course  of  travel 
or  prepared  way  from  North  to  South  Ridge  road.  In  Ham- 
macher  v.  New  Berlin,  supra,  there  was  a  pike,  culvert,  and 
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ditck     It  was  conceded  for  the  case  that  the  highway  might 

well  be  held  defective  for  want  of  a  railing  at  the  end  of  the 

culvert  toward  the  ditch.     Plaintiff  left  the  prepared  way  and 

on  that  account  reached  such  ditch  and  fell  into  it.     There 

was  some  excuse  for  his  leaving  the  regular  way.     It  was  not  a 

case  of  intentional  leaving,  as  in  this  case.     He  diverged  more 

through  f  orgetf ulness  than  anything  else.     The  course  he  took 

was  such  that  if  there  had  been  a  railing  at  the  end  of  the 

culvert  he  would  have  fallen  in  just  the  same  because  his 

course  was  wholly  outside  of  where  a  railing  would  have  been 

any  protection.     The  entire  situation  was  quite  like  this  case. 

The  difference  only  emphasizes  my  claim  that  respondent  here 

was  well  nigh  reckless.     The  court  said : 

"If  plaintiff  had  been  using  the  traveled  track,  and  stepped 
off  from  the  end  of  the  culvert,  probably  there  would  have 
been  a  question  for  the  jury  whether  the  lack  of  a  rail  or 
guard  constituted  negligence,  and  also  whether  plaintiff  was 
exercising  due  care  in  his  traveling.  But  that  was  not  this 
case.  .  .  .  He  was  knowingly  using  a  part  of  the  highway 
which  had  not  been  prepared  for  public  travel.  In  so  doing 
he  walked  into  the  ditch.  No  railing  or  guard  designed  for 
the  purpose  of  protecting  persons  traveling  on  the  prepared 
way  from  the  danger  of  falling  off  the  end  of  the  culvert  would 
have  prevented  plaintiff  from  falling  into  the  ditch." 

So  here  if  plaintiff  had  been  using  the  traveled  way  over 

the  culvert  from  North  Ridge  road  to  South  Bidge  road  or 

from  West  Ninth  street  to  South  Bidge  road,  or  vice  versa, 

and  by  some  excusable  circumstance  he  had  swerved  to  the 

right  too  far,  there  might  have  been  a  jury  question  presented. 

But  he  was  not.     He  was,  at  best,  in  the  road  from  West 

Ninth  street  to  South  Ridge  road,  but  crosswise  thereof  when 

he  found  himself  in  periL     It  is  too  strained  altogether,  I 

should  say,  to  tirgue  that  he  was  in  the  traveled  way,  within 

the  meaning  of  the  authorities,  merely  because  he  was  in  the 

traveled  way  of  a  road  out  of  his  course  and  crosswise  of  such 

way,  making  for  a  place  outside  of  any  traveled  way,  or  way 

prepared  for  travel 
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I  think  the  judgment  should  be  reversed  and  cause  re- 
manded with  directions  to  dismiss  the  cause  with  costs. 

WiNSix)w,  0.  J.,  and  Vinjb,  J.    We  concur  in  the  fore- 
going opinion. 

A  motion  for  a  rehearing  was  denied  January  9^  1912* 


Habbimait,  Administratrix,  Respondent,  vs.  Chioago  & 

NOBTHWESTERN  RAILWAY  COMPANY,  Appellant. 

October  25,  1911 — January  9,  1912. 

Railroads:  Negligence:  Duty  to  guard  trestles,  bridges,  etc.:  Ele^ 
vated  approach  to  ore  dock:  Fences  and  lights:  Death  of  em- 
ployee by  fall:  Liability:  Questions  for  jury. 

1.  V^hile  It  Is  the  duty  of  a  railway  company  to  oae  all  reasonable 
skin  to  lessen  the  necessary  dangers  of  operation,  It  is  not  its 
duty  to  guard  Its  elevated  trestles,  bridges,  or  other  portions 

of  the  roadbed  where  there  may  be  a  steep  declivity  on  one  or 
both  sides. 
t.  Defendant's  ore  dock  in  Lake  Superior  was  68  feet  above  the 
water,  50  feet  wide,  and  contained  six  railway  tracks.  It  was 
connected  with  the  shore  by  an  approach  900  feet  long  and  24 
feet  wide  containing  two  tracks  and  several  switches.  Begin- 
ning about  250  feet  away  the  approach  gradually  widened  to 
50  feet  as  it  neared  the  dock,  and  the  number  of  tracks  in- 
creased to  six.  The  entire  surface  of  the  approach  was  planked, 
and  where  switches  were  located  it  was  widened  six  feet  and 
its  edges  guarded  by  fences.  There  were  also  fences  on  the 
edges  of  the  dock  and  on  each  edge  of  the  approach  to  a  dis- 
tance of  more  than  250  feet  shoreward  from  the  dock.  Where 
there  were  no  fences  there  were  heavy  guard  rails  or  timbers 
at  the  edges  extending  about  a  foot  above  the  surface.  The 
sole  purpose  of  the  approach  was  to  enable  trains  to  reach  the 
dock,  and  switches  were  placed  thereon  so  that  trains  could 
pass  from  one  track  to  another,  and  not  for  the  purpose  of 
making  up  trains  or  switching  cars.  Workmen  on  the  dock 
used  the  approach  in  going  to  and  from  their  work,  but  aside 
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from  throwing  switches  no  work  whatever  was  required  or 
permitted  to  be  done  on  the  approach.  Held^  that  the  unfenced 
portions  of  the  approach  were  nothing  more  than  the  roadbed 
of  the  tracks  for  the  passage  of  trains,  and,  being  reasonably 
safe  for  that  purpose,  including  all  work  the  trainmen  might 
reasonably  be  required  to  do  in  connection  with  the  operation 
of  trains,  defendant  had  performed  its  duty  towards  its  em- 
ployees and  was  not  bound  to  fence  such  portions. 
8.  In  an  action  for  death  of  an  engineer  who,  in  the  nighttime, 
after  stopping  his  engine  on  the  approach  about  where  the 
fence  ended  and  alighting  therefrom,  was  in  some  way  precipi- 
tated from  the  approach  and  killed,  it  is  held^  as  matter  of 
law,  that  defendant  was  not  negligent  in  failing  to  fence  the 
unfenced  portions  of  the  approach  or  in  failing  to  light  it 
WiNSLow,  C.  J.,  and  Siebeckeb  and  Babkes,  JJ.,  dissent. 


Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county :  Chas.  M.  Webb,  Judge.     Reversed. 

On  October  21,  1909,  plaintiff's  intestate  was  employed  by 
the  defendant  company,  at  Ashland,  as  a  locomotive  engineer^ 
running  an  engine  over  the  approach  to  its  ore  dock,  which 
extends  out  into  Chequam^gon  Bay  in  a  northerly  direction. 
In  the  course  of  such  employment  he  stopped  his  engine, 
alighted  therefrom,  and,  in  some  maimer  undisclosed  by  the 
evidence,  was  precipitated  into  the  water  beneath,  a  distance 
of  about  sixty-eight  feet,  and  lost  his  life.  Plaintiff,  as  ad- 
ministratrix of  the  estate  of  her  husband,  brought  this  action 
to  recover  damages,  alleging  that  the  defendant  was  negligent 
in  that  it  failed  to  fence  and  sufficiently  light  the  approach* 
The  answer  denied  that  the  defendant  was  negligent  and  al- 
leged contributory  negligence  on  the  part  of  the  deceased. 

The  dock  is  about  1,600  feet  long  and  60  feet  wide.  The 
south  end  thereof  joins  with  the  shore  by  an  approach,  which 
is  about  900  feet  long,  24  feet  wide  at  its  southern  extremity, 
and  when  within  about  250  feet  of  the  dock  it  gradually 
widens  so  that  as  it  joins  the  southerly  end  thereof  it  is  of  the 
same  width  and  of  the  same  height  as  the  dock  itself.  The 
entire  surface  of  this  approach  is  planked.     Upon  it  and  the 
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dock  are  the  tracks  and  switches  of  the  defendant  company, 
there  being  two  tracks  on  the  approach  and  six  tracks  on  the 
dock.  The  edges  of  the  dock,  through  its  whole  length,  on 
both  sides,  were  fenced  or  railed.  The  edges  of  the  approach, 
on  both  the  east  and  west  sides  thereof,  wherever  switches 
were  located  and  switch  work  needed  to  be  carried  on,  were 
widened  six  feet  and  guarded  by  railijigs  varying  in  height 
from  three  to  six  feet,  to  protect  the  switchmen  from  possible 
danger  while  engaged  in  their  duties  of  turning  switches. 
Save  where  these  switches  were  located,  and  save  for  a  dis- 
tance of  254  feet  south  from  the  dock,  on  the  west  side,  and  a 
distance  of  274  feet  south  therefrom  on  the  east  side,  both 
sides  of  the  approach  were  unfenced.  Along  the  extreme 
edges  all  the  way  on  both  sides  of  the  approach  where  there 
were  no  fences,  there  were  heavy  guard  rails  or  12  x  12  tim- 
bers, extending  about  a  foot  above  the  surface  of  the  approach. 
The  distance  from  the  west  rail  of  the  west  track  of  the  ap- 
proach to  the  west  edge  of  the  guard  rail  was  about  three  feet; 
and  when  the  west  track  was  occupied  by  an  engine,  the  space 
between  the  west  side  of  the  engine  and  the  west  edge  of  the 
guard  rail  was  only  about  a  foot. 

At  about  7  o'clock  in  the  evening  of  said  21st  day  of  Octo- 
ber the  deceased,  who  was  employed  on  the  night  shift,  ac- 
companied by  the  fireman,  switch  foreman,  and  switchman, 
started  out  from  the  roundhouse  with  his  engine  and  pro- 
ceeded north  on  the  west  track  of  the  approach.  When  the 
engine  reached  a  point  on  the  west  track  of  said  approach 
within  about  250  feet  of  the  dock  it  was  brought  to  a  stop  and 
the  switch  foreman  got  off.  The  point  at  which  the  front  end 
of  the  engine  stopped  was  about  six  feet  south  of  the  switch 
on  the  west  track.  That  side  of  the  approach  was  fenced  or 
guarded  from  the  dock  to  a  point  about  twelve  feet  south  of 
the  switch  and  on  the  east  side  to  a  point  about  twenty  feet 
further  south  and  about  twelve  feet  south  of  a  switch  located 
on  that  side.     Where  the  fences  ended  the  approach  narrowed 
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about  six  feet,  and  that  space  was  guarded  by  a  fence  running 
at  right  angles  to  the  one  guarding  the  edges  of  the  approach. 
While  the  engine  was  standing  still  the  deceased  took  a  torch, 
monkey  wrench,  and  oil  can  and  stepped  off  on  the  east  side. 
The  fireman  saw  the  light  of  his  torch  reflected  through  the 
cab  window  as  he  passed  toward  the  front  end  of  the  engine. 
A  short  time  after  he  had  left  the  engine  the  fireman  backed 
it  up  towards  the  south  about  six  or  eight  feet.  The  deceased 
was  last  seen  alive  when  he  left  the  engine  with  the  torch  and 
tools.  About  half  an  hour  afterwards  there  was  a  search 
made  for  him,  and  his  dead  body  was  found  by  the  fireman 
from  twenty-five  to  thirty  feet  south  of  the  south  end  of  the 
west  fence  and  from  fifteen  to  twenty  feet  west  of  the  ap- 
proach, in  from  three  to  six  feet  of  water.  The  point  where 
the  brains  of  deceased  were  found  on  the  approach  was  about 
eleven  feet  south  of  the  south  end  of  the  west  fence.  The 
approach  fiared  out  at  the  bottom,  and  evidences  of  blood  and 
brains  were  found  at  a  height  of  two  feet  above  the  water,  at 
a  height  of  about  five  feet  above  the  water,  and  at  a  height 
of  about  ten  feet  above  the  water,  on  an  iron  pipe  along  the 
framework  on  the  west  side  of  the  approach,  and  that  was  the 
highest  point     The  tools  and  torch  were  not  found. 

The  dock  as  well  as  a  part  of  the  approach  close  to  the  dock 
was  lighted  by  electric  arc  lights,  and  the  nearest  arc  light 
from  the  place  of  the  accident  was  about  250  feet  away.  There 
were  also  lights  on  the  head  and  rear  ends  of  the  engine. 

The  jury,  by  special  verdict,  found  (1)  that  the  defendant 
railway  company,  in  failing  to  erect  a  railing  on  the  westerly 
side  of  the  approach  to  dock  IN'o.  1,  at  the  point  where  the 
accident  occurred,  was  guilty  of  negligence  directly  contribut- 
ing to  the  injury  of  Engineer  Harriman ;  (2)  that  the  defend- 
ant railway  company,  in  failing  to  maintain  lights  upon  the 
approach  to  dock  No.  1,  was  guilty  of  negligence  directly 
contributing  to  the  injury  of  Engineer  Harriman;  (3)  that 
Engineer  Harriman  was  guilty  of  negligence  which  directly 
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contributed  to  his  said  injury ;  (4)  that  the  negligqnce  of  said 
Engineer  Harriman  was  slighter  as  a  contributing  cause  to 
said  injury  than  that  of  the  said  railway  company;  and 
(5)  damages  in  the  sum  of  $7,000. 

Defendant's  motions,  first  for  a  nonsuit  and  later  for  direc- 
tion of  verdict  in  its  favor,  were  denied  by  the  court,  and 
judgment  was  entered  for  plaintiff  upon  the  special  verdict, 
from  which  the  defendant  appealed. 

WiUiam  0.  Wheeler j  for  the  appellant 

For  the  respondent  there  were  briefs  by  Sarihom,  Lamo- 
reux  <6  Pray,  and  oral  argument  by  F,  B,  Lamoreux. 

The  following  opinion  was  filed  November  14,  1911 : 

ViNJB,  J.  The  jury  found  that  the  defendant  was  negli- 
gent in  failing  to  fence  and  light  the  approach  at  the  place 
of  the  accident  No  other  negligence  on  its  part  was  found, 
hence  if  the  finding  is  not  sustained  by  the  evidence  the  judg- 
ment must  be  reversed.  The  defendant  owned  and  operated 
an  ore  dock  in  Chequamegon  Bay  at  Ashland,  about  1,600- 
feet  in  length,  the  south  end  of  which  was  about  900  feet  and 
the  north  end  about  2,500  feet  from  the  shore.  Its  surface 
was  68  feet  above  the  water  and  was  connected  with  the  shore 
by  an  elevated  approach  about  900  feet  in  length,  containing 
two  tracks,  and  in  several  places  some  switches  so  that  trains 
might  be  run  from  one  track  to  another.  The  dock  was  fifty 
feet  in  width  and  the  approach  twenty-four,  but  as  it  neared 
the  dock  it  widened  and  the  number  of  tracks  on  it  increased 
to  six — ^the  number  on  the  dock.  The  surface  of  the  ap- 
proach was  planked  throughout,  and  its  edges  were  widened 
six  feet  and  guarded  by  a  fence  where  switches  were  located. 
They  were  also  guarded  on  the  west  side  for  a  distance  of  254 
feet  south  of  the  dock  or  within  twelve  feet  south  of  a  switch 
on  that  side ;  an.d  on  the  east  side  for  a  distance  of  274  feet 
south  of  the  dock,  or  within  twelve  feet  south  of  a  switch  on 
that  side.  The  accident  occurred  on  the  west  side  at  a  point 
Vol.  147—39 
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about  thirty-^ne  feet  south  of  the  switch  mentioned,  or  about 
eleven  feet  south  of  where  the  west  fence  ended. 

It  appears  that  on  the  evening  in  question  the  deceased  was 
ordered  to  go  to  the  dock  and  take  some  cars  back  to  the  yard 
as  soon  as  they  were  unloaded.  He  procured  his  engine  at 
the  roundhouse,  and  together  with  the  fireman^  switchman, 
and  switch  foreman  proceeded  north  on  the  west  track  of  the 
approach.  "When  the  front  end  of  his  engine  reached  a  point 
from  four  to  six  feet  north  of  where  the  fence  on  the  west  side 
ended,  or  about  si:s  feet  south  of  the  switch  nearest  the  dock 
on  the  west  side,  in  response  to  a  signal  given  by  the  fireman 
he  brought  it  to  a  stop.  The  switch  foreman  went  out  on  the 
dock  to  ascertain  what  cars  were  to  be  returned  to  the  yard, 
and  the  deceased  lit  his  pipe,  took  a  monkey  wrench,  an  oil 
can,  and  a  torch  and  stepped  off  on  the  east  side  of  the  engine. 
The  fireman  saw  the  light  of  his  torch  reflected  through  the 
cab  window  as  he  proceeded  forward.  No  one  saw  him  alive 
after  that.  About  half  an  hour  afterwards  search  was  made 
for  him,  and  his  dead  body  was  found  in  the  water  about 
twenty-five  to  thirty  feet  south  of  the  south  end  of  the  west 
fence  and  about  fifteen  to  tiventy  feet  west  of  the  approach. 
Blood  and  brains  were  found  on  the  approach  at  about  eleven 
feet  south  of  the  end  of  the  west  fence.  It  is  conjectured  that 
he  walked  forward  on  the  east  side  of  the  engine,  passed  in 
front  of  it,  and  came  back  on  the  west  side,  a  distance  of  from 
fifteen  to  seventeen  feet,  and  then  fell  off,  or  that  he  stumbled 
against  the  end  of  the  12  x  12  guard  rail  that  began  where  the 
fence  ended,  pitched  forward,  and  struck  the  approach  fifty- 
eight  feet  down  at  a  horizontal  distance  of  eleven  feet  from 
where  he  stumbled.  No  one  knows  from  just  what  place  he 
fell  nor  what  caused  his  fall.  The  side  of  the  engine  came 
within  about  thirteen  inches  of  where  the  west  guard  fence 
ends  and  within  about  twelve  inches  of  the  e^rtreme  west  edge 
of  the  12  X  12  guard  rail.  The  deceased  was  perfectly  fa- 
miliar with  the  constiruction  of  the  dock  and  approach ;  had 
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worked  thereon  for  a  period  of  about  a  month  and  a  half ;  and 
had  cautioned  his  fireman  not  to  work  outside  of  the  engine  or 
stand  in  the  gangway  on  the  west  side,  as  there  was  no  barrier 
or  fence* 

It  appears  from  the  evidence  that,  aside  from  throwing 
switches  when  trains  were  run  from  one  track  to  another,  no 
work  whatsoever  was  required  or  permitted  to  be  done  upon 
the  approach.  Deceased,  as  well  as  other  engineers  of  de- 
fendant, had  been  instructed  not  to  leave  his  engine  while 
upon  the  approach  nor  to  permit  his  engine  to  stand  thereon. 
It  is  true,  workmen  on  the  dock  used  the  approach  more  or 
less  in  going  to  and  from  their  work,  but  it  was  twenty-four 
feet  wide,  planked  throughout  its  entire  width,  and,  where 
there  were  no  fences,  had  the  12  z  12  timber  on  the  sides,  thus 
clearly  marking  the  edges  and  furnishing  at  least  a  guard 
su£5cient  to  prevent  slipping  off. 

There  being  practically  no  dispute  in  the  evidence  as  to 
the  construction  or  use  of  the  approach,  and  no  reasonable 
room  for  conflicting  inferences  to  be  drawn  therefrom,  the 
question  as  to  whether  or  not  it  was  the  duty  of  the  defendant 
to  guard  its  edges  by  a  fence  becomes  one  of  law  rather  than 
one  of  fact.  It  is  not  a  case  where  the  jury  have  found  neg- 
ligence upon  conflicting  evidence.  When  it  is  borne  in  mind 
that  the  sole  purpose  of  the  approach  was  to  move  trains  over 
it  so  that  they  might  reach  defendant's  ore  dock,  and  that  the 
switches  were  placed  thereon  to  enable  a  train  to  pass  from 
one  track  to  another,  and  not  for  the  purpose  of  making  up 
trains  or  switching  cars,  it  becomes  evident  that  the  question 
whether  or  not  it  should  be  fenced  is  almost  identical  with  the 
question  whether  or  not  it  is  the  duty  of  a  railroad  company 
to  guard  its  elevated  trestles,  bridges,  or  other  portions  of  the 
track  where  there  may  be  a  steep  declivity  on  one  or  both 
sides.     We  think  no  such  duty  devolves  upon  it.     And  we 

reach  such  conclusion  mindful  of  the  rule  that  it  is  the  dutv 

1/ 

of  railroads  to  use  all  reasonable  skill  to  lessen  the  necessarv^ 
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dangers  of  operation,  Dorsey  v.  Phillips  &  0.  C.  Co.  42  Wis. 
583.  To  hold  otherwise  would  be  equivalent  to  holding  that 
the  track  of  a  railroad  must  at  all  points  be  safe  for  an  en- 
gineer to  stop  his  engine  and  repair  it.  Such  a  rule  would 
place  an  unreasonable  burden  upon  railroads  without  any 
necessity  for  it.  The  unf enced  portions  of  the  approach  were 
nothing  more  than  the  roadbed  of  the  track  for  the  passage  of 
trains.  And  if  they  were  reasonably  safe  for  such  purpose, 
including  all  work  that  the  crew  of  a  train  may  reasonably  be 
required  to  do  in  connection  with  the  operation  of  a  train 
over  the  track,  then  defendant  had  performed  its  duty  towards 
its  employees.  It  is  not  necessary  that  every  portion  of  the 
track  should  be  a  fit  repair  shop.  Kailroads  must  needs  pass 
over  all  sorts  of  places  and  reach  all  kinds  of  industries,  and 
its  tracks  cannot  always  and  at  all  points  be  in  a  safe  condi- 
tion for  its  employees  to  walk  around  a  train  or  engine  stand- 
ing thereon.  The  ore  dock  had  to  be  constructed  far  out  in 
the  bay.  It  had  to  be  high  so  that  gravity  would  load  the 
vessels.  Trains  had  to  reach  it,  and  the  approach  was  built 
to  enable  them  to  do  so.  We  perceive  no  reason  why  such  a 
portion  of  a  track  of  a  railroad  should  be  guarded  any  more 
than  other  portions,  such  as  trestles,  bridges,  or  steep  declivi- 
ties equally  dangerous  for  repair  work.  There  is  not  a  syl- 
lable of  evidence  to  show  that  the  fences  placed  thereon  were 
not  adequate  to  protect  trainmen  in  switching  trains  from  one 
track  to  another  or  that  there  was  any  danger  to  employees  in 
walking  over  a  planked  surface  twenty-four  feet  wide  without 
more  of  a  guard  than  that  furnished  by  the  12  x  12  timbers. 

In  this  case,  by  moving  his  engine  a  few  feet  further  toward 
the  dock,  the  deceased  would  have  had  a  perfectly  safe  place 
in  which  to  make  any  needed  repairs.  Whether  repairs  were 
needed  no  one  knows.  Presumably  the  deceased  thought  they 
were,  else  he  would  not  have  taken  the  tools  he  did  and  stepped 
off  the  engine. 

Having  reached  the  conclusion  that  the  approach  required 
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no  guard  because  it  was  practically  nothing  more  than  a  por- 
tion of  elevated  tracks  for  the  passage  of  trains,  it  follows 
that  no  duty  devolved  upon  the  defendant  to  light  it.  The 
court  should  have  granted  defendant's  motion  for  nonsuit, 
and,  failing  in  that,  it  should  have  directed  a  verdict  in  its 
favor. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  defendant 

The  following  opinion  was  filed  November  17,  1911 : 

WiNSLOw,  C.  J.  {dissenting).  I  find  myself  unable  to 
agree  with  the  conclusion  reached  by  my  brethren  in  this 
case.  I  think  the  judgment  should  be  afiSrmed.  The  so- 
called  approach  to  the  ore  dock  was  essentially  a  part  of  the 
dock  itself ;  at  least  it  seems  to  me  that  it  was  very  different 
in  character  from  an  ordinary  bridge  or  viaduct  It  was  care- 
fully planked  for  its  entire  length;  it  was  universally  nsed 
by  employees  in  going  to  and  from  their  work  on  the  dock; 
engines  and  trains  frequently  stopped  on  the  approach  in  the 
course  of  their  work  and  were  compelled  to  do  so ;  employees 
were  unquestionably  compelled  to  frequently  get  down  from 
engines  or  cars  and  walk  upon  it  in  the  course  of  their  duties. 
These  considerations  apply  to  the  entire  approach ;  but  as  to 
that  part  of  the  approach  from  which  the  deceased  fell,  a  still 
more  persuasive  circumstance,  which  does  not  apply  to  the 
whole  approach,  is  to  be  considered.  The  point  where  the 
deceased  doubtless  stumbled  and  fell  frofti  the  approach,  be- 
cause of  the  lack  of  a  guard  rail,  was  just  twelve  feet  from 
the  point  of  a  switch  and  from  the  switch  stand  connected 
therewith.  At  this  switch  another  track  diverged  from  the 
track  on  which  the  engine  in  question  was  standing,  and 
formed  one  of  the  four  tracks  used  on  the  dock.  Necessarily 
this  switch  must  have  been  much  used,  and  brakemen  and 
switchmen  would  naturally  be  obliged  to  get  down  from  cars 
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and  engines  and  ^alk  about  while  performing  their  duties  in 
the  immediate  neighborhood  of  this  switch  stand.  Whether 
there  should  not  have  been  a  guard  rail  for  a  greater  distance 
than  twelve  feet  from  this  switch  stand  toward  the  shore  seems 
to  me  clearly  a  question  for  the  jury,  and  the  jury's  verdict 
to  that  effect  is,  in  my  judgment,  supported  by  sufficient  evi- 
dence. 

I  think  also  that  there  was  sufficient  ground  for  the  jury's 
conclusion  that  the  negligence  of  the  defendant  was  greater 
than  that  of  the  deceased,  and  hence  I  think  tiie  judgment 
should  be  affirmed. 

I  am  authorized  to  state  that  Justices  SiBBEonm  and 
Basneb  concur  in  this  dissenting  opinion. 

A  motion  for  a  rehearing^  was  denied  January  9, 1912. 


Secabd,  Administrator,  Respondent,  vs.  Rhinxxjlkbbb 
LiGHTiwa  Company,  Appellant 

October  25,  lOll'-January  9,  1912. 

VegUffcnce:  Unguarded  excavations  left  in  street:  Deaih  of  child: 
Contributory  negligence:  Questions  far  jury:  Appreciation  of 
danger:  Instructions  to  jury:  References  to  evidence:  Inad- 
vertent omissions:  Damages:  Funeral  expenses:  Reducing  ex- 
cessive award:  Appeal:  Review, 

!»  Defendant  lighting  company,  after  digging  a  number  of  post 
holes  In  the  street  about  five  feet  deep  and  twenty  inches  In 
diameter  at  the  top,  left  them  for  a  time  unguarded,  and  plaint- 
iff's Intestate,  a  girl  between  nine  and  ten  years  old,  while 
playing  about  them  fell  into  one  of  the  holes  and  was  killed. 
The  street  was  considerably  used,  and  children  were  likely  to 
be  passing.  The  hole  in  question  was  about  two  feet  from 
the  sidewalk,  and  the  earth  below  the  surface  was  of  a  nature 
likely  to  give  way  and  cave  in.  Held,  that  the  jury  was  war- 
ranted in  finding  defendant  negligent. 
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2.  Attboogh  the  child  had  heen  admonlBhed  by  young  companions 
to  keep  away  from  the  hole  hecanae  of  the  danger  of  falling 
into  it,  it  was  nevertheless  a  question  for  the  jury  whether  she 
was  guilty  of  contributory  negligence,  especially  in  view  of 
evidence  from  which  the  jury  might  have  concluded  that  her 
£all  was  caused  by  the  caving  in  of  the  earth  under  her  feet 
and  near  the  edge  of  the  holei,  of  whicdi  danger  she  had  no 
warning. 

8.  Children  as  well  as  adults  are  bound  to  exercise  ordinary  care 

for  their  own  safety  to  the- extent  to  which  they  may  reason- 
ably be  expected  under  all  the  circumstances  to  know  and  ap- 
preciate the  perils  of  personal  injury. 

4.  As  to  any  given  event  a  child  is  responsible  for  just  such  care 

for  his  own  safety  as  may  reasonably  be  expected  of  one  of  his 
age,  development,  and  intelligence  under  the  particular  circum- 
stances. 

5.  Even  when  they  know  or  ought  reasonably  to  know  the  facts, 

young  children  are  not,  like  adults,  presumed  to  comprehend 
and  appreciate  the  danger  incident  thereto. 

6.  The  foregoing  rule,  though  more  commonly  invoked  between  mas- 

ter and  servant,  is  apt>llcable  in  any  situation  where  the  ques- 
tion arises  whether  a  child  exercised  ordinary  care  for  its  own 
safety. 

7.  The  trial  court  may  properly,  in  charging  the  jury,  refer  gen- 

erally to  features  of  the  evidence,  not  giving  particular  prom- 
inence to  any  part  so  as  to  suggest  the  weight  that  should  be 
given  to  it. 
S.  An  inadvertent  omission,  in  such  reference  to  the  evidence,  of 
any  particular  material  feature  thereof  is  not  assignable  as 
error  unless  the  attention  of  the  trial  court  was  seasonably 
called  to  it. 

9.  Funeral  expenses  are  a  proper  part  of  the  damages  recoverable 

by  a  parent  for  death  of  a  child  caused  by  negligence. 

10.  In  cutting  down  as  excessive  the  jury's  award  of  damages  and 

compelling  defendant  to  submit  to  the  reduced  amount  at 
plaintifTs  option,  care  should  be  taken  not  to  invade  the  con- 
stitutional right  of  trial  by  jury;  and  this  may  be  done  by  fix- 
ing the  optional  amount  at  the  minimum  which  the  jury  might 
rightfully  allow  on  the  evidence. 

11.  An  error  of  the  trial  court  in  falling  to  cut  down  sufficiently  the 

jury's  award,  thus  allowing  recovery  of  excessive  damages,  is 
not  reviewable  on  appeal  unless  the  question  was  properly 
saved  for  review  by  due  exception. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Oneida 
county:  A.  H.  'RetDj  Circuit  Judge.     AffirmecL 

Action  for  damages  caused  by  the  alleged  taking  of  the  in- 
testate's life. 

The  pleadings  presented  the  question  of  whether  defendant 
was  legally  liable  for  the  intestate's  death.  The  evidence 
proved,  or  tended  to  prove,  this :  The  defendant  in  the  course 
of  its  permissible  operations  as  a  public  utility  corporation, 
made  several  excavations  in  a  street  of  the  city  of  Rhine- 
lander,  about  five  feet  deep,  twenty  inches  in  diameter  at  the 
top,  and  somewhat  less  at  the  bottom.  The  work  wsb  finished 
about  the  middle  of  the  afternoon  of  the  day  of  the  accident 
The  intention,  for  a  time,  was  to  equip  the  excavations  with 
poles  during  the  afternoon  and  completely  close  them.  The 
employee  who  did  the  excavating  soon  thereafter  went  away 
for  an  hour  or  so,  leaving  the  holes  wholly  unguarded.  H- 
nally,  it  was  determined  not  to  dose  them  up  imtil  the  follow- 
ing day.  Thereupon  employees  went  thereto  for  the  purpose 
of  putting  covering  thereon.  In  the  meantime  the  accident 
occurred.  The  particular  hole  was  about  two  feet  from  the 
sidewalk.  The  street  was  considerably  used.  Children  were 
liable  to  pass  along,  in  either  direction,  and,  attracted  by  the 
hole,  approach  near  to  and  play  around  the  brink.  The  earth 
at  the  surface  was  hard,  but  from  a  little  below,  the  ground 
was  of  a  nature  liable  to  cave  as  must  have  been  observable  to 
the  person  who  did  the  digging.  He,  however,  in  walking 
around  the  edge  of  the  particular  hole  when  doing  the  work 
did  not  start  any  caving,  so  far  as  observed.  The  deceased,  a 
child  between  nine  and  ten  years  of  age  and  reasonably  intel- 
ligent for  one  of  her  years,  and  her  sister  who  was  eleven  years 
of  age,  about  5  o'clock  p.  m«  went  from  their  home  to  the 
vicinity  of  the  hole.  Two  other  girls,  one  thirteen  years  of 
age,  accompanied  them.  They  met  at  the  particular  place. 
The  deceased  and  older  girl  crossed  the  street  to  another  hole 
and  looked  in.     The  sister  of  deceased  thereupon  admonished 
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them  to  come  away,  saying,  at  the  same  time,  there  was  dan- 
ger of  their  falling  in.  They  turned  back,  went  to  the  par- 
ticular place,  and  deceased  jumped  across  it.  She  then  walked 
partly  around  the  hole  and  stood  in  an  attitude  of  preparing  to 
jump  again.  The  two  older  girls  then  called  to  her  to  step 
away  from  the  hole  as  there  was  danger  of  falling  in.  She  re- 
plied that  if  she  did  so  she  could  get  out  She  was  then  swing- 
ing her  arms,  leaning  forward  a  little  and  apparently  prepar- 
ing to  jump.  Suddenly  she  pitched  forward,  apparently  head 
first,  into  the  hole  and  wholly  disappeared.  The  earth  caved 
as  she  went.  Some  of  the  crust  broke  down.  The  cave-in 
was  sufficient  to  bury  the  child  out  of  sight,  except  one  lower 
limb  from  the  knee.  When,  by  excavating,  her  form  was 
rescued  she  was  found  to  be  dead.  She  lay  substantially  on 
her  back  with  her  head  the  lowest  and  bent  forward  onto  her 
breast.  Her  trunk  was  some  three  feet  above  the  bottom  of 
the  hole  while  her  feet  were  higher,  one  limb  and  foot,  as 
stated,  being  above  the  caved-in  earth,  which  reached  to  within 
about  two  feet  of  the  surface.  Evidence  was  admitted,  with- 
out objection,  following  the  allegations  of  the  complaint  re- 
specting funeral  expenses  incurred  to  the  extent  of  about  $69. 

The  jury  found  that  defendant  failed  to  use  ordinary  care 
in  respect  to  the  hole ;  that  the  girl  was  free  from  contributory 
negligence;  that  the  fault  of  defendant  was  the  proximate 
cause  of  the  injury ;  and  that  the  i)ecuniary  loss  to  the  father, 
including  funeral  expense,  was  $2,071.90.  The  court  refused 
to  allow  a  recovery  in  excess  of  $1,500,  but  ordered  judgment 
for  that  amount  with  costs,  at  plaintiff's  election.  That  de- 
termination was  submitted  to  by  plaintiff  and  judgment  was 
rendered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
E.  D.  Minahan,  and  for  the  respondent  on  that  of  Barton  dk 
Kay  and  Chus.  W.  Fricke. 

To  the  point  that,  having  been  warned  that  the  place  was 
dangerouSi  the  child  was  guilty  of  contributory  negligence, 
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even  though  she  mi^t  not  have  known  the  extent  or  degree  of 
the  risk,  counsel  for  appellant  cited  Tivist  v.  W.  <&  St  P.  R. 
Co.  89  Minn.  164,  39  N.  W.  402 ;  29  Cyc.  541 ;  Wendell  v. 
N.  T.  C.  i6  H.  R.  R.  Co.  91  N.  Y.  420 ;  Rodgers  v.  Lees,  140 
Pa.  St  475,  21  Atl.  899,  12  L.  R  A.  216 ;  OH  City  &  P.  B. 
Co.  V.  Jackson,  114  Pa.  St.  321,  6  Atl.  128 ;  Mullen  v.  Spring- 
field  St.  R.  Co.  164  Mass.  450,  41  N.  E.  664. 

The  following  opinion  was  filed  November  14,  1911: 

Marshall,  J.  It  is  not  claimed,  with  oonfidenoe,  that 
there  was  no  jury  question  respecting  actionable  fault  on  the 
part  of  defendant.  The  subject  is  merely  suggested  and  sub- 
mitted. It  is  considered  that  like  brief  treatment  will  suf- 
fice here. 

The  evidence  has  been  examined.  There  is  no  controversy 
as  to  what  was  done  and  left  undone  by  defendant.  Is  it 
consistent  with  ordinary  care,  in  view  of  the  known  fact  that 
young  children,  yet  old  enough  to  go  to  school  unattended  and 
otherwise  to  be  upon  the  street,  are  liable  to  be  near  excava- 
tions, and  in  view  of  the  common  knowledge  that  such  chil- 
dren of  little  judgment  are  quite  likely  to  be  attracted  by  such 
things,  to  leave  them  unguarded,  as  in  this  case  ?  It  does  not 
seem  difficult  to  answer  that 

It  is  conceded  that  it  is  dangerous  for  a  diild  to  walk 
around  the  edge  of  such  a  hole.  The  whole  case  for  appellant 
is  grounded  on  that  theory,  and  that  danger  was  so  apparent 
that  the  child,  upon  being  admonished  to  keep  away  from  the 
hole  as  there  was  danger  of  her  falling  into  it,  should  have 
known  and  appreciated  the  risk  she  took.  That  defense,  un- 
der the  circumstances,  is  a  confession  that  appellant  created 
a  serious  danger  by  which  children,  lawfully  in  the  street, 
were  liable  to  be  injured.  So  it  is  considered  that  diere  were 
at  least  reasonable  inferences  in  respondent's  favor  as  regards 
whether  there  was  actionable  negligence,  barring  contributory 
negligence. 
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Was  the  child  guilty  of  efficient  contributory  fault  t  The 
argument  to  sustain  the  affirmative  is  based  wholly  on  the 
theory  that  she  was  admonished  to  step  back  from  the  hole 
and,  in  face  of  that,  remained  and  did  the  thing  which  led  to 
her  death ; — ^f ell  in  as  she  was  admonished  might  be  the  case, 
and  the  cave-in  followed. 

The  chief  support  of  such  contention  is  the  claim  that  the 
child  fell  into  the  excavation  before  there  was  breaking  down 
of  the  surface,  and  that  the  disturbance  by  her  person  in  the 
hole  caused  the  oave-in.  A  very  ingenious  argument  on  that 
appears  in  counsel's  brief,  but  it  is  far  from  conclusive.  The 
fact  that  no  part  of  the  child's  body  was  at  the  bottom  of  the 
hole  or  very  near  to  it,  strongly  rebuts  the  theory  that  she  fell 
in  before  there  was  any  caving.  Again,  the  general  location 
of  her  person  further  rebuts  it  So  if  it  were  vital  to  the  case 
to  determine  whether  the  child  fell  in  and  the  earth  then 
caved,  or  the  giving  away  of  the  earth  under  her  feet,  or  close 
to  them,  caused  the  fall,  there  was  a  fair  jury  question  on 
the  evidence. 

The  claim  is  made  that  the  evidence  showB  a  dear  case  of 
inexcusable  carelessness  of  the  child,  because  she  was  ad- 
monished of  the  danger  of  being  near  the  brink  of  the  exca- 
vation, Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  122,  88  N.  W. 
770 ;  Wills  v.  Ashland  L.,  P.  &  St.  R.  Co.  108  Wis.  255,  84 
N.  W.  998,  and  similar  cases  being  relied  on.  They  were 
grounded  upon  the  principle  that  children  as  well  as  adults 
are  bound  to  exercise  ordinary  care  for  their  own  safety  to  the 
extent  which  they  may  reasonably  be  expected,  under  all  the 
circumstances,  to  know  and  appreciate  perils  of  personal  in- 
jury. 

So  it  was  said,  in  effect,  in  the  first  case,  that,  a  child, — 
accustomed  to  street  cars  at  the  early  age  of  eight  or  nine 
years,  and  knows  of  the  liability  of  one  passing  on  the  track  at 
any  time,  especially  that  one  may  do  so  at  or  near  a  particular 
time  and  knows  the  danger  of  being  then  on  the  track, — a 
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child  old  and  intelligent  enough  to  know  that  to  walk  upon  or 
so  near  the  track  as  to  be  within  reach  of  a  car  regardless  of 
whether  one  is  about  to  pass,  is  perilous, — who  goes  under  such 
circumstances  within  the  pathway  of  a  car  is  guilty  of  fatal 
want  of  ordinary  care.  All  the  authorities  along  that  line 
turn  upon  the  principle  that,  as  to  any  given  event,  a  child  is 
responsible  for  just  such  care  for  his  own  safety  as  may  rea- 
sonably be  expected  of  one  of  its  age,  development,  and  intel- 
ligence under  the  circumstances  characterizing  the  particular 
event.  Klatt  v.  N.  C.  Foster  L.  Co.  97  Wis.  641,  73  N.  W. 
563. 

So  it  follows  that,  while  the  principle  discussed  is  ilzed  in 
its  scope,  circumstances  so  alter  cases,  that  the  decision  in  one 
case  does  not  cast  much  light  upon  the  right  of  another  further 
than  that  the  rule  of  personal  responsibility  for  personal 
safety,  within  stated  general  limitations,  applies  to  children 
as  weU  as  adults.  To  that  extent  the  cases  cited  by  counsel 
for  appellant  apply  here,  but  such  application  in  view  of  the 
particular  facts,  falls  far  short  of  showing  that  deceased  was 
giiilty  of  contributory  negligence  as  a  matter  of  law. 

One  fatal  difficulty  with  the  position  of  appellant's  counsel, 
is  that  the  child  was  not  admonished  of  any  danger  of  the 
earth  she  was  standing  on  or  near,  giving  away  at  the  surface, 
as  there  is  evidence,  it  is  thought,  from  which  the  jury  might 
reasonably  have  come  to  the  conclusion,  was  the  case.  She 
had  full  confidence  in  her  ability  to  walk  around  the  hole 
without  any  danger  of  falling  in,  and  demonstrated  her  capac- 
ity in  that  respect  by  jumping  across  the  hole  and  preparing 
to  jump  back.  It  was  such  breaking  down  of  the  surface, 
precipitating  her,  as  it  were,  into  the  hole,  as  the  jury  may 
reasonably  have  concluded,  which  caused  the  mischief.  She 
had  no  warning  of  such  a  danger.  Wliether  she  ought  to  have 
known  of  it  without  warning,  is  by  no  means  dear.  So  the 
matter  was  properly  submitted  to  the  jury. 
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We  note  counsel  for  appellant  claimB  that  the  element  of 
appreciation  of  known  danger,  or  appreciation  of  the  danger 
of  known  situations,  does  not  apply  to  such  a  case  as  this, — 
that  it  only  applies  to  where  the  relations  of  master  and  serv- 
ant exist.  That  is  a  novel  idea  and  wrong  as  it  is  novel.  It 
applies  in  many  situations  involving  the  conduct  of  persons  so 
young  that  they  cannot  reasonably  be  expected  to  possess 
substantially  the  judgment  of  adults.  When  an  adult  or  per- 
son of  general  intelligence  of  an  adult  knows,  or  ought  reason- 
ably to  know,  the  facts,  he  is  presumed  to  comprehend  and 
appreciate  danger  incident  thereto.  I^ot  so  as  to  a  young 
child  old  enough  to  be  chargeable  with  some  degree  of  care  for 
its  own  safety,  but  not  that  of  persons  generally,  or  even  chil- 
dren of  its  age  generally.  So  while  the  term  "comprehend 
and  appreciate"  is  confusing  and  often  out  of  place  in  refer- 
ence to  the  responsibilities  of  an  adult  or  experienced  person, 
it  is  proper,  and  generally  necessary,  as  to  that  of  such  chil- 
dren. True,  the  law  in  this  regard  is  more  commonly  in- 
voked in  regard  to  the  relations  between  master  and  servant, 
but  the  principle  of  it  applies  in  any  situation  where  the  ques- 
tion is  vital  as  to  whether  a  child  exercised  ordinary  care  for 
its  own  safety. 

So  it  seems  that  there  was  a  fair  question  for  the  jury  on 
the  evidence  in  this  case  as  to  whether  the  deceased  knew,  or 
ought,  under  the  circumstances,  to  have  known,  and  appreci- 
ated the  danger  of  the  earth  caving  from  under  or  near  her 
feet  and  causing  her  to  fall  into  the  hole.  Of  such  an  event 
she  had  no  warning.  That  it  was  just  such  an  event  which 
led  to  her  death,  the  jury  may  reasonably  have  concluded 
from  the  evidence. 

Complaint  is  made  because  the  court,  in  referring  to  testi- 
mony relating  to  a  vital  question,  did  not  refer  to  all  of  it. 
We  fail  to  discover  the  court  made  any  attempt  to  cite  to  the 
jury  the  details  of  the  evidence.     The  references  thereto  were 
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made  in  most  general  terms  and  carried  the  idea,  plainly^ 
that  the  evidence,  and  all  of  it>  bearing  on  the  question  was  to 
be  considered,  though  those  precise  terms  were  not  used* 

The  court  may  properly  refer  to  features  of  the  evidence, 
making  no  attempt  to  give  particular  prominence  to  any  part 
so  as  to  suggest  the  v^eight  that  should  be  given  thereto.  If, 
in  referring  to  the  evidence,  any  particular  material  feature 
is  inadvertently  omitted  and  attention  is  not  seasonably  called 
thereto,  there  is  no  assignable  error  in  regard  to  the  matter, 
and  no  prejudicial  error  in  any  event,  unless  it  appears  that 
the  omission  may,  probably,  have  affected  the  result  unfavor- 
ably to  the  party  complaining. 

Complaint  is  made  because  the  funeral  expenses  were  al* 
lowed  to  be  considered  in  determining  the  damages.  'No  error 
was  committed  in  that  regard.  It  plainly  constituted  pe- 
cuniary loss  of  t^e  father  for  whose  benefit  the  action  was 
brought  Moreover,  whether  the  trial  court  in  correcting  the 
verdict  removed  that  element,  does  not  appear.  That  may 
have  been  the  intention. 

There  is  no  complaint  as  to  the  amount  of  the  verdict  on 
the  ground  of  excessiveness.  However,  to  avoid  danger  of 
the  recovery  being  referred  to  as  a  precedent,  it  seems  well  to 
say  that  in  cutting  down  a  verdict  as  erroneous  and  compelling 
defendant  to  submit  to  a  reduced  amount  at  t^e  plaintifPs 
election,  care  should  be  exercised  not  to  invade  the  constitu- 
tional right  of  trial  by  jury.  That  is  to  be  avoided,  as  this 
court  has  often  held,  by  fixing  the  optional  amount  at  the  mini- 
mum which  a  jury  might  rightfully  allow  on  the  evidence  in- 
stead of  the  maximum.  Baxter  v.  (7.  £  N.  W.  R.  Co.  104  Wis. 
307,  335,  80  N.  W.  644 ;  Beach  v.  Bird  &  W.  L.  Co.  135  Wis, 
660,  560,  116  N.  W.  245.  The  primary  idea,  in  such  a  case, 
is  that  the  verdict  of  the  jury  is  prejudicially  erroneous,  re- 
quiring it  to  be  set  aside, — ^that  the  verdict  is  characterized  by 
fatal  error.  The  next  idea  is  to  correct  the  error  without  a 
new  trial,  without  prejudice  to  the  constitutional  right  of  trial 
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by  jury.  That  is  clearly  done,  as  suggested  by  Mr.  Justice 
Timlin,  speaking  for  the  court  in  the  last  case  cited,  by  fixing 
the  optional  amount  as  low  as  a  jury,  acting  within  its  prov- 
ince, could  be  reasonably  expected  to  place  it  The  trial  court, 
as  seen  by  the  opinion,  put  the  amount  here  somewhat  more 
than  the  maximum  a  jury  would  be  permitted  to  place  it,  and 
failed  to  take  note  of  the  fact  that  a  sum  paid  presently  is 
much  greater,  in  the  practical  sense,  than  a  like  sum  paid 
years  in  the  future.  These  observations  are  made,  as  before 
indicated,  to  guard  against  the  course  followed  being  referred 
to  by  or  in  trial  courts  as  a  guide.  Whatever  prejudice,  if 
any,  there  was  to  appellant  by  such  course,  is  irremediable 
because  the  question  in  respect  to  the  matter  was  not  saved  for 
review.  Moreover,  no  assignment  of  error  was  made  in  re- 
spect to  it. 

By  the  Court — The  judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied  January  9«  1912. 


JoBDAN,  Administrator,  Appellant,  vs.  OsBOBinB  and  others, 

Receivers,  Respondents. 

October  27,  1911 — January  9,  191$, 

Electric  railiPaya:  Negligence:  Speed:  Signals  at  hightoay  crossings: 
Positive  and  negative  testimony:  Questions  for  jury, 

1.  In  the  absence  of  peculiar  circumstances  or  particular  conditions 

other  than  a  highway  crossing  somewhat  obscured  by  trees 
and  buildings,  a  speed  of  fifty  miles  per  hour  on  an  electric  in- 
terurban  railway  In  the  open  country  cannot  be  iaid  to  be  lUe- 
gal  or  negligent. 

2.  Ordinary  care  would  require  a  signal  cf  the  approach  of  a  car 

to  such  a  crossing. 

3.  Testimony  of  a  witness  whose  mind  "was  pretty  well  occupied" 

that  he  did  not  hear  any  whistle  as  an  electric  car  approached 
a  highway  crossing  was  not  sufficient  to  rebut  the  positive  tes- 
timony of  the  motorman  that  he  blew  the  whistle,  or  to  carry 
the  question  of  negligence  in  that  respect  to  the  Jury. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Bblden,  Circuit  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Houghton,  Neelen  dk 
Hoiujfhton,  and  oral  argument  by  A,  B.  Houghton. 

For  the  respondents  there  was  a  brief  by  Fisher  <fe  Fisher, 
attorneys,  and  Bull  &  Johnson,  of  counsel,  and  oral  argument 
by  Peter  Fisher. 

The  following  opinion  was  filed  November  14,  1911: 

T1MI.IN,  J.  The  plaintiff  was  nonsuited,  and  the  inquiry 
is,  Was  there  a  prima  facie  case  made  for  the  jury,  giving  the 
evidence  and  all  reasonable  inferences  therefrom  their  utmost 
probative  effect  ?  On  the  subject  of  defendants'  negligence  it 
is  shown  that  they  are  operating  as  receivers  an  electric  inter- 
urban  railway  running  between  Milwaukee  and  Chicago*  The 
deceased  came  to  his  death  on  October  2,  1908,  in  consequence 
of  a  collision  between  his  automobile  and  defendants'  electric 
car  at  a  highway  grade  crossing  of  the  interurban  railway  be- 
tween Racine  and  Kenosha.  The  schedule  time  of  the  car 
between  Racine  and  Kenosha  was  twenty  minutes,  the  dis- 
tance ten  miles,  and  there  were  in  this  distance  five  or  six 
stops.  The  distance  between  Racine  and  Evanston  was  fifty 
miles,  and  the  time  one  hour  and  fifty-two  minutes  including 
stops.  So  that  the  whole  distance  had  to  be  covered  at  a  rate 
of  between  twenty-six  and  twenty-seven  miles  an  hour,  and 
the  distance  between  Racine  and  Kenosha  at  the  rate  of  thirty 
miles  an  hour  including  stops. 

The  plaintiff's  evidence  is  directed  to  two  grounds  of  negli- 
gence, namely,  excessive  speed  and  failure  to  signal  for  the 
crossing.  The  highest  estimate  of  speed  is  fifty  miles  per 
hour.  We  cannot  close  our  eyes  to  the  fact  that  in  order  to 
obtain  an  average  speed,  including  slackening  and  stops,  of 
thirty  miles  an  hour,  the  speed  at  some  points  must  reach  very 
close  to,  if  not  quite  touch,  fifty  miles  per  hour.  It  is  com- 
mon knowledge  that  passenger  trains  on  a  good  roadbed  fre- 
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quentlj  exceed  this  speed  between  stations.  The  ^'great  mass 
of  mankind"  which  inhabits  this  part  of  the  world  demands 
such  rapid  transit  The  competitors  of  the  defendants  freely 
employ  it  No  statute  forbids  it.  In  the  absence  of  some 
peculiar  circumstances  or  particular  conditions  other  than  a 
country  highway  crossing  somewhat  obscured  by  trees  and 
buildingS;  it  is  not  for  this  court  or  for  a  jury  to  say  that  such 
speed  in  the  open  country  is  illegal  or  negligent  At  the  high- 
way crossing  there  was  a  small  station  where  the  electric  car 
stopped  on  signal  for  the  reception  and  discharge  of  passen- 
gers. There  was  a  crossing  sign.  The  car  was  coming  from 
the  nortL  The  view  to  the  north  was  considerably  obstructed 
by  buildings^  trees,  and  a  f  ence,  but  the  track  itself  was  visible 
straight  ahead  on  the  highway  for  a  distance  of  about  one 
hundred  feet,  and  when  the  boundary  of  the  right  of  way  was 
reached,  fifty-nine  feet  distant  from  the  nearest  rail  on  the 
westerly  or  south-bound  track,  not  only  the  crossing  but  the 
track  north  and  south  for  a  long  distance  was  visible. . 

The  second  ground  of  negligence  rests  upon  the  failure  to 
signal  for  the  crossing.  There  are  no  statutory  regulations 
directly  applicable  to  electric  interurban  cars  and  covering 
such  a  situation.  Nevertheless  ordinary  care  would  doubt- 
less require  a  signal,  and  it  was  customary  in  the  operation  of 
the  road  in  question  to  give  such  signals.  The  motorman  tes- 
tified :  "I  blew  my  whistle  when  I  was  about  600  feet  north  of 
the  crossing;  that  was  my  usual  custom.''  This  is  met  by  the 
testimony  of  only  one  witness,  a  Mr.  Lippert,  who  testified  as 
follows :  "After  I  saw  the  car  through  that  opening  I  didn't 
hear  any  signals  whatever."  The  opening  referred  to  was 
through  the  trees  or  between  the  trees  and  buildings  where  at 
a  point  on  the  highway  355  feet  east  of  the  crossing  some  sec- 
tion of  the  railway  track  to  the  north  of  the  crossing  was  vis- 
ible. "^.  State  whether  or  not  you  paid  any  attention  or 
listened  for  signals.  A.  I  don't  believe — ^I  believe  my  mind 
was  pretty  well  occupied,  but  I  didn't  hear  anything.  I  am 
Vol.147— 40 
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sure  I  didn't  hear  no  whistle  that  day.  After  that  point  I 
didn't  hear  no  whistle,  I  didn't  hear  any  signals  at  alL"  Thid 
evidence  was  insufficient  to  rebut  the  affirmative  and  positive 
testimony  of  the  motorman,  according  to  the  rule  adopted  by 
this  court  and  applied  in  Sutton  v.  C,  8t.  P.,  M.i£  0.  R.  Co. 
98  Wis.  157,  73  K  W.  993 ;  Ryan  v.  La  Crosse  City  R.  Co. 
108  Wis.  122,  83  N.  W.  770.  There  was  therefore  no  evi- 
dence to  go  to  the  jury  upon  the  question  of  defendants'  neg- 
ligence. Upon  the  question  of  decedent's  contributory  negli- 
gence we  need  not  pass  because  unnecessary  to  the  decision  of 
the  case. 

By  the  Court. — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  January  9^  1912. 


AxLEN,  Appellant,  vs.  City  of  GsEEifrwooD,  Respondent 

October  t5,  1911-^January  9,  191t. 

Taxation:  OwnerBhip  of  manufacturers'  stock:  Bales:  When  title 
passes:  Delivery:  Statute  of  frauds:  Sunday  contracts:  Board 
of  review:  Changing  valuation:  Appeal:  Reversal:  De  minimis. 

1.  Under  oral  contracts  of  sale,  covering  all  staves  cut  by  the 

vendors  during  the  season,  such  staves  were  to  be  delivered  at 
the  railway  track  In  the  city  of  O.,  there  to  be  inspected,  culledr 
and  counted  by  the  vendee,  who  lived  in  another  town  but  in- 
tended to  ship  them  from  G.  to  his  customers.  The  staves 
were  all  hauled  to  the  track  and  pasrments  made  thereon  before 
May  let,  but  were  not  inspected,  counted,  and  culled  until  after 
that  date.  Held  that,  as  no  selection  was  to  be  made  by  the 
vendee,  the  title  passed  to  him  when  they  were  delivered  at 
the  track;  hence  the  staves  were  properly  assessed  to  him  in 
O.,  he  being  the  owner  thereof  on  May  1st  within  the  meaning 
of  sec.  1044,  Stats.   (Supp.  1906). 

2.  Even  if  the  contracts,  being  oral,  were  originally  void  under  the 

statute  of  frauds,  they  were  validated  prior  to  May  lat  by  de- 
livery and  partial  payment. 
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8.  Although  one  of  the  contracts  was  void  because  made  on  Sunday, 
a  new  and  valid  contract  was  made  by  payments  on  secular 
days  in  accordance  with  the  original  agreement  and  by  the  ex- 
ecution of  such  agreement  as  originally  made. 

4.  The  fact  that  in  one  case  the  vendor  was  to  pay  the  expense  of 

loading  staves  on  the  cars  and  that  the  loading  did  not  take 
place  until  May  12th,  did  not  defer  the  passing  of  the  title  until 
that  date. 

5.  The  fact  that  the  board  of  review,  without  taking  evidence,. 

changed  the  assessed  valuation  of  property  from  |2,130.85  to 
$2,222.18,  thereby  increasing  the  tax  thereon  about  |1.50,  1& 
not  sufficient  to  warrant  the  supreme  court  in  reversing  a  judg- 
ment sustaining  the  tax,  especially  where  no  substantial  in- 
justice is  shown. 
Babnes,  J.,  WiNSLOW,  C.  J.,  and  Marshall,  J.,  dissent  in  part* 

Appeai.  from  a  judgment  of  the  circuit  court  for  Clark 
county:  James  O'Neill,  Circuit  Judge.     Affirmed. 

This  action  was  brought  to  recover  taxes  levied  upon  per- 
sonal property  alleged  to  have  been  illegally  assessed  against 
the  plaintiff  and  collected  under  protest.  The  action  was 
commenced  in  justice's  court,  and  on  appeal  tried  in  the  cir- 
cuit court  without  a  jury,  where  judgment  was  entered  dis- 
missing the  plaintiff's  complaint,  from  which  this  appeal  was 
taken. 

The  court  below  found  as  follows :  That  during  all  the  timea 
mentioned  in  the  complaint  plaintiff  was  a  resident  of  the 
village  of  Loyal,  Clark  county,  Wisconsin,  and  never  was  a 
resident  of  defendant  city ;  that  in  the  year  1905  the  assessor 
and  taxing  officers  of  the  defendant  city  assessed  to  plaintiff' 
personal  property  valued  at  the  sum  of  $2,222.18  as  being^ 
personal  property  owned  by  plaintiff  liable  to  taxation  in 
said  city  on  the  1st  day  of  May,  1905 ;  that  thereafter  said 
assessment  of  personal  property  was  carried  out  on  the  tax 
roll  of  said  city  for  the  year  1905  as  an  assessment  against 
plaintiff,  and  the  amount  of  $35  taxes  upon  said  assessment 
was  carried  out  upon  the  tax  roll  of  said  city  for  1905,  and 
said  personal  property  tax,  with  a  warrant  for  the  collection 
thereof  in  due  form  of  law  annexed  thereto,  was  in  December^ 
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1905,  delivered  to  the  city  treasurer  for  collection,  said  treas- 
urer by  said  warrant  and  tax  roll  being  directed  and  com- 
manded to  collect  said  $35  tax  from  plaintiff;  that  thereafter 
and  during  the  month  of  February,  1906,  said  city  treasurer 
demanded  of  plaintiff  that  he  pay  said  tax,  which  plaintiff 
refused  to  do,  and  thereafter  and  on  or  about  the  15th  day  of 
February,  1906,  said  treasurer  threatened  to  levy  upon  and 
sell  the  property  of  plaintiff  to  satisfy  said  tax,  whereupon 
on  the  15th  day  of  February,  1906,  plaintiff,  in  order  to  pro- 
tect his  property  from  levy  and  sale,  was  compelled  to  pay 
and  did  pay  under  protest  said  personal  property  tax,  which 
sum  of  $35  said  treasurer  duly  turned  into  the  funds  in  the 
city  treasury ;  that  such  assessment  of  personal  property  was 
for  and  on  account  of  a  quantity  of  staves  piled  upon  the 
right  of  way  of  a  certain  railroad  company  within  the  limits 
of  said  city;  that  the  plaintiff  had  purchased  said  staves 
from  various  parties  and  they  were  hauled  and  delivered  to 
plaintiff  within  the  limits  of  said  city  on  and  prior  to  the  1st 
day  of  May,  1905 ;  that  the  plaintiff  was  the  lawful  owner 
of  said  staves  on  the  1st  day  of  May,  1905,  and  the  legal 
title  thereto  was  in  him  on  that  day ;  that  the  assessment  was 
made  by  the  assessor  upon  said  staves,  and  as  made  by  the 
board  of  review  was  a  valid  and  legal  assessment  of  the  per- 
sonal property  owned  by  plaintiff  on  and  after  May  1,  1905, 
situated  within  the  corporate  limits  of  the  defendant  city; 
that  by  the  payment  of  said  sum  of  $35  taxes  so  assessed  and 
levied  plaintiff  paid  the  lawful  tax  assessed  on  said  staves, 
and  he  has  not  made  it  appear  to  the  court  that  he  has  paid 
more  than  his  equitable  share  of  the  taxes  levied  in  said  cily. 

As  conclusions  of  law  the  court  f  oimd  that  the  plaintiff  was 
not  entitled  to  the  relief  demanded  in  his  complaint,  but  that 
said  complaint  should  be  dismissed  with  costs  to  be  taxed  in 
favor  of  defendant. 

George  L,  Jacques,  for  the  appellant 

W.  J.  Rush,  for  the  respondent 
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Kerwin,  J.  The  facts  in  this  case  are  flubstantially  un- 
disputed. It  was  stipulated  on  the  trial  that  $35  taxes  were 
collected  from  plaintiff  by  the  city  treasurer  of  defendant 
city  and  paid  into  the  city  treasury,  the  same  being  taxes 
levied  upon  merchants'  and  manufacturers'  stock,  namely, 
oak  staves.  It  was  also  stipulated  that,  so  far  as  plaintiff's 
assessments  and  property  were  concerned,  no  evidence  was 
taken  by  the  board  of  review. 

It  further  appears  that  the  staves  in  question  were  assessed 
at  $2,130.85,  and  upon  the  personal  property  statement 
signed  by  the  assessor  appeared  an  indorsement  purporting 
to  be  made  by  the  board  of  review  changing  the  assessed 
valuation  to  $2,222.18.  The  evidence  shows  that  no  other 
records  could  be  found  in  the  office  of  the  city  clerk  relating 
to  this  assessment,  except  the  tax  roll,  from  which  it  appeared 
that  personal  property  consisting  of  oak  staves  was  assessed 
against  plaintiff,  valued  by  the  board  of  review  at  $2,222.18, 
against  which  taxes  were  assessed  and  carried  out  in  the  sum 
of  $33.33.  It  was  also  conceded  that  the  tax  roll  was  duly 
in  the  hands  of  the  city  treasurer  when  he  collected  the  tax 
from  plaintiff.  The  plaintiff  was  a  resident  of  the  village 
of  Loyal,  and  not  a  resident  of  the  defendant  city.  The  rec- 
ord further  shows  that  plaintiff  was  a  dealer  in  staves  and 
shipped  them  from  railway  stations  directly  to  consumers, 
one  of  the  stations  being  the  city  of  Oreenwood,  defendant; 
that  during  the  winter  of  1904  and  1905  appellant  bought 
staves  from  various  parties  which  were  landed  at  the  railway 
station  in  the  defendant  city.  The  appellant  was  assessed 
for  the  staves  he  had  piled  at  the  station  in  the  defendant 
city  on  May  1,  1905,  being  staves  bought  during  1904  and 
1905  from  three  parties,  namely,  Fricke  &  Eossman, 
F.  J.  Blecha,  and  William  Huntzicker,  except  one  carload  of 
about  8,000  shipped  out  in  April,  1905.  The  amount  paid 
for  the  staves  at  the  station  on  May  1,  1905,  to  the  three  par- 
ties named  was  $2,208.31. 
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The  contracts  for  the  purchase  of  the  staves  were  verbal 
and  covered  all  staves  cut  during  the  season  by  the  parties 
named.  They  were  to  be  delivered  at  the  railway  track  in 
the  defendant  city  during  the  winter  of  1904  and  1905  at  a 
specified  price  per  thousand.  Appellant  was  to  cull,  pile, 
and  count  them.  The  staves  were  all  hauled  to  the  landing 
in  defendant  city  prior  to  May  1,  1905.  The  culling,  in- 
specting, and  piling  was  done  by  appellant  in  accordance  with 
the  contract.  Payments  were  made  from  time  to  time  dur- 
ing the  winter.  The  agreements  of  purchase  with  the  parties 
above  mentioned  were  substantially  the  same,  except  that 
when  the  contract  with  Fricke  &  Rossman  was  made  Feb- 
ruary 26,  1905,  which  was  Sunday,  part  of  the  staves  were 
piled  at  the  railway  landing,  and  the  agreement  provided 
that  said  Fricke  &  Rossman  were  to  haul  the  rest  of  the  staves 
onto  the  landing,  subject  to  inspection,  culling,  and  counting 
by  the  plaintiff,  and  to  load  or  stand  the  expense  of  loading 
them  on  cars.  On  the  day  of  purchase  of  the  Fricke  &  Ross- 
man staves  plaintiff  made  a  payment  on  them,  and  during 
the  winter  and  before  May  1st  other  partial  payments  were 
made.  During  the  last  half  of  May  they  were  sorted, 
counted,  inspected,  and  paid  for,  and  Fricke  &  Rossman  paid 
the  expense  of  loading  them  on  the  cars.  The  contracts  for 
the  Huntzicker  and  Blecha  staves  were  made  on  secular  days, 
and  the  staves  were  not  to  be  delivered  on  cars,  and  were  all 
delivered  at  the  railroad  track  before  May  1,  1905. 

The  contentions  of  appellant  for  reversal  are  (1)  that  the 
title  to  none  of  the  property  passed  to  plaintiff  until  after 
May  1st,  therefore  it  was  not  assessable  to  plaintiff;  (2)  that 
as  to  the  Fricke  &  Rossman  staves  no  contract,  except  the  Sun- 
day agreement,  which  was  void,  was  made  until  after  May  1st, 
therefore  no  title  passed  until  after  May  1,  1905;  (3)  that 
the  board  of  review,  without  evidence,  raised  the  plaintiff's 
assessment  $91.33,  and  that  the  proportionate  amount  of 
taxes  assessed  against  plaintiff  on  the  amount  that  his  assess- 
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ment  was  raised  was  illegal,  and  that  he  should  recover  that 
amount  in  any  event. 

The  court  below  found  that  the  plaintiff  had  purchased  the 
staves  in  question  and  that  they  were  delivered  to  him  in  de- 
fendant city  on  and  prior  to  the  Ist  day  of  May,  1905,  and 
that  plaintiff  was  the  lawful  owner  on  said  day. 

We  think  this  finding  is  supported  by  the  evidence  and 
that  the  plaintiff  was  the  owner  of  the  staves  on  the  Ist  day 
of  May,  1905,  and  therefore  they  were  properly  assessed  to 
him  in  the  defendant  city.  Sees.  1040,  1044,  Stats.  (Supp. 
1906).  It  is  quite  clear,  we'  think,  upon  the  evidence  that 
there  was  a  delivery  when  the  staves  were  piled  at  the  land- 
ing or  railway  track  in  the  defendant  city  in  accordance  with 
the  agreements.  ITothing  further  was  to  be  done  by  plaintiff, 
except  in  the  case  of  the  Fricke  &  Rossman  staves  the  vendors 
were  to  pay  the  expense  of  loading,  which  they  did,  though 
after  May  1st.  After  the  delivery  at  the  railway  station, 
which  was  before  May  1st,  plaintiff  was  to  do  the  inspecting, 
culling,  and  counting.  So  we  are  of  opinion  that  the  plaint- 
iff was  the  owner  of  the  staves  on  May  1,  1905,  within  the 
meaning  of  sec.  1044,  Stats.  (Supp.  1906).  Merrill  v.  P.  B. 
Champagne  L.  Co.  75  Wis.  142,  43  N.  W.  653 ;  State  ex  rel 
Edward  Hines  L.  Co.  v.  Fisher,  129  Wis.  57, 108  N.  W.  206. 

It  is  argued  by  appellant  that  because  the  staves  were  to  be 
inspected,  counted,  and  culled  the  title  did  not  pass  to  plaint- 
iff until  this  was  done,  which  took  place  after  May  1st.  This 
contention  was  held  against  plaintiff  by  the  court  below,  and 
we  think  rightly  so  upon  the  evidence.  Oalloway  v.  Week, 
54  Wis.  604,  12  N.  W.  10;  Oill  v.  Benjamin,  64  Wis.  362, 
25  N.  W.  445.  There  was  no  selection  to  be  made.  All  the 
merchantable  staves  were  sold,  and  it  seems  quite  clear  from 
the  evidence  that  it  was  the  intention  of  the  parties  that  the 
title  should  pass  when  the  staves  were  delivered  at  the  rail- 
way track.  State  ex  rel.  Vilas  v.  Wharton,  117  Wis.  558,  94 
N.  W.  359 ;  Pike  v.  Vaughn,  39  Wis.  499 ;  MackeUar  v.  Pills- 
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bury,  48  Minn.  396,  61  N.  W.  222 ;  Weld  v.  Cutler,  2  Gray, 
195.  Even  conceding,  as  contended  by  plaintiff,  that  the  con- 
tracts being  verbal  were  void  under  the  statute  of  frauds,  the 
staves  were  all  delivered  before  May  1,  1905,  and  payment 
made  during  the  time  of  delivery;  hence  the  contracts  be- 
came valid  upon  delivery  and  partial  payment  before  May  Ist. 
Amson  v.  Dreher,  35  Wis.  615 ;  Schmidt  v,  Thomas,  75  Wis- 
529,  44  N.  W.  771 ;  Kerhhof  v.  Atlas  P.  Co.  68  Wis.  674,  82 
N.  W.  766. 

But  appellant  claims  that  the  acceptance  of  a  carload  of 
the  Huntzicker  staves  in  April,  1905,  was  under  a  special 
contract  and  did  not  amount  to  an  acceptance  imder  the  con- 
tract of  purchase ;  but  the  evidence  does  not  support  this  con- 
tention. Moreover,  other  partial  payments  were  made  upon 
the  Huntzicker  staves,  as  well  as  upon  the  Fricke  &  Ross- 
man  and  Blecha  staves,  before  May  1,  1905. 

As  to  the  Fricke  &  Rossman  staves  it  is  claimed  that  the 
contract  was  void  because  made  on  Sunday.  But  this  agree- 
ment, though  void,  was  subsequently  and  before  May  1, 1905, 
renewed  and  validated  upon  a  secular  day  by  payments  in 
accordance  with  the  original  agreement  and  execution  of  the 
agreement  as  originally  made;  therefore  a  new,  valid  con- 
tract was  made.  Schmidt  v.  Thom/iSj  supra;  Hopkins  v, 
Stefan,  77  Wis.  45,  45  N.  W.  676 ;  Williams  v.  Lane,  87  Wis. 
152,  68  N.  W.  77;  Melchoir  v.  McCarty,  31  Wis.  252  j 
Ziemer  v.  C.  0.  Bretting  Mfg.  Co.  142  Wis.  224,  125  N.  W. 
318. 

The  fact  that  the  board  of  review  raised  the  valuation  a 
small  amount  without  taking  evidence,  which  raise  would  in- 
crease the  tax  about  $1.50,  is  not  suflBcient  to  warrant  us  in 
disturbing  the  judgment  below,  especially  in  view  of  the  fact 
that  there  is  no  proof  of  substantial  injustice.  Mclntyre  v. 
White  Crech,  43  Wis.  620 ;  Hixon  v.  Oneida  Co.  82  Wis.  615, 
62  N.  W.  445. 

Upon  the  record  we  think  it  clear  that  the  judgment  below 
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was  right  and  should  be  affirmed.  The  staves  were  all  de- 
livered at  the  place  agreed  upon  before  May  1,  1905,  and 
nothing  further  remained  to  be  done  by  the  vendors  except 
to  agree  upon  the  count  made  by  the  appellant,  and  in  the 
Fricke  &  Bossman  case  pay  for  loading  on  cars.  The  count 
was  assented  to  by  the  vendors,  the  expense  of  loading  the 
Fricke  &  Kossman  staves  paid  by  them,  and  the  balance  due 
upon  the  contracts  paid  during  the  month  of  May,  1005* 
By  the  Court. — Judgment  affirmed. 

Babnes,  J.  (dissenting).  I  dissent  from  so  much  of  the 
decision  of  the  court  as  holds  that  the  staves  purchased  by 
plaintiff  from  Fricke  &  Bossman  were  assessable  to  him. 
The  price  paid  for  these  staves  was  $765.73.  These  parties, 
acting  under  their  void  Sunday  contract,  hauled  their  staves 
to  the  railroad  track,  where  they  were  piled,  prior  to  May  1st, 
and  the  plaintiff  acting  thereon  made  some  payments  on  the 
staves  from  time  to  time.  There  was  no  proof  that  these 
parties  ever  met  or  ever  renewed  the  promises  originally 
made.  There  could  be  no  ratification  of  the  void  Sunday 
contract.  The  parties  might  make  a  new  agreement  which 
would  be  binding.  The  plaintiff  might  accept  the  staves,  in 
which  event  he  would  be  liable,  not  for  the  contract  price, 
but  on  quantum  meruit.  The  authorities  dealing  with  Sun- 
day contracts  were  recently  reviewed  by  this  court  in  King 
V.  Oraef,  136  Wis.  548,  117  K  W.  1058,  where  it  is  said: 
"Neither  can  a  contract  made  on  Sunday  be  validated  by 
proving  acts  tending  to  show  a  ratification,  because  such  a 
contract  is  void  and  is  not  susceptible  of  ratification."  A 
number  of  cases  decided  by  this  court  are  cited  to  sustain  and 
do  sustain  the  proposition.  As  I  view  it,  there  is  not  a  shred 
of  evidence  in  the  case  to  show  any  acceptance  of  this  lot  of 
staves  by  the  plaintiff  until  after  May  1st.  The  opinion  con- 
cedes, as  I  read  it,  and  advisedly  as  I  believe,  that  \mless  the 
plaintiff  held  the  title  to  these  staves  on  May  1st  they  were 
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not  assessable  to  him.  I  think  the  plaintiff  had  not  accepted 
the  stares  until  after  May  1st,  and  had  acquired  no  title 
thereto  under  his  void  Sunday  contract. 

Furthermore,  had  the  contract  been  made  on  a  secular  day, 
a  part  payment  of  the  purchase  price  would  not  take  it  out 
of  the  statute  of  frauds  unless  there  had  been  a  deliveiy  and 
acceptance  of  some  part  of  the  staves  sold.  Bates  v.  Chese- 
bro,  32  Wis.  594 ;  Paine  v.  Fulton,  34  Wis.  83 ;  Hanson  v. 
Roter,  64 .Wis.  622,  26  N.  W.  530;  Pike  v.  Vaughn,  39  Wis. 
499 ;  Crosby  H.  Co.  v.  Trester,  90  Wis.  412,  63  N.  W.  1057 ; 
Amson  v.  Dreher,  35  Wis.  615 ;  Becker  v.  Holm,  89  Wis.  86, 
61  N.  W.  307 ;  Prairie  Grove  C.  Mfg.  Co.  v.  Luder,  115  Wis. 
20,  89  N.  W.  138;  Kerkhof  v.  Atlas  P.  Co.  68  Wis.  674,  32 
N.  W.  766.  There  having  been  no  acceptance  of  the  staves 
until  after  May  1st,  the  title  remained  in  the  vendors,  be- 
cause the  contract  was  void  under  the  statute  of  frauds. 

But  assuming  that  there  could  be  a  ratification  of  the  void 
Sunday  contract,  or  that  a  new  contract  was  subsequently 
made  prior  to  May  1st,  and  that  the  statute  of  frauds  had  no 
application  to  the  case,  there  is  another  reason  why  this  judg^ 
ment  should  not  be  affirmed,  unless  the  court  desires  to  over- 
rule a  number  of  our  former  decisions.  There  is  no  dispute 
as  to  what  the  alleged  contract  was,  between  Fricke  &  Boss- 
man  and  the  plaintiff.  It  was  very  brief.  Rossman  testi- 
fied that  he  agreed  to  deliver  the  staves  on  board  cars,  which 
he  contracted  to  sell  at  a  stated  price  per  hundred,  and  that 
the  same  were  to  be  counted  and  culled  by  plaintiff  as  they 
were  being  loaded.  This  loading,  counting,  and  culling  did 
not  begin  until  May  12th.  It  is  true  that  an  arrangement 
was  made  at  some  time,  when  it  does  not  appear,  whereby 
plaintiff  agreed  to  do  this  loading,  Fricke  &  Bossman,  how- 
ever, to  pay  the  expense  thereof.  Now,  the  status  of  the  title 
to  this  property  was  not  changed  because  the  vendors  hired 
someone  to  do  the  loading  for  them  instead  of  doing  it  them- 
selves.    It  is  often  a  vexed  question  as  to  when  the  title  to 
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personal  property  passes,  and  when  it  does  pass  depends  upon 
the  intention  of  the  parties.  This  court  has  had  many  cases 
before  it  identical  with  the  one  we  are  considering,  where  the 
vendor  agreed  to  deliver  the  property  bargained  for  on  board 
cars.  In  these  cases  this  court  has  uniformly  held  that,  in 
the  absence  of  some  specific  agreement  to  the  contrary  or  in 
the  absence  of  some  peculiar  facts  which  tend  to  show  an  in- 
tention to  pass  title  at  some  other  time,  title  passed  when  the 
article  was  delivered  on  board  cars,  and  not  before.  Badger 
State  L.  Co.  v.  0.  W.  Jones  L.  Co.  140  Wis.  73,  85,  121  N. 
W.  933 ;  Vogt  v.  SchienebecJe,  122  Wis.  491,  100  N.  W.  820 ; 
Fromme  v.  O'Donnell,  124  Wis.  529,  103  N.  W.  3 ;  Murphy 
V.  Sagola  L.  Co.  125  Wis.  363, 103  K  W.  1113 ;  Engeldinger 
V.  Stevens,  132  Wis.  423,  112  K  W.  507 ;  John  O'Brien  L. 
Co.  V.  Wilkinson,  117  Wis.  468,  94  N.  W.  337 ;  State  ex  rel. 
Pittsburgh  C.  Co.  v.  Patterson,  138  Wis.  475,  120  N.  W. 
227;  Southern  F.  £  O.  Co.  v.  McGeehan,  144  Wis.  130,  128 
N.  W.  879.  There  was  not  a  solitary  fact  or  circumstance 
shown  in  this  case,  that  I  am  able  to  find,  which  brings  the 
case  at  bar  without  the  rule  of  the  cases  cited.  There  was 
neither  a  delivery  to  nor  an  acceptance  by  the  plaintiff  of  this 
lot  of  staves  until  they  were  loaded  on  cars.  That  the  staves 
were  assessable  to  the  party  who  held  the  title  thereto  on 
May  1st  is  held  in  Day  v.  Pelican,  94  Wis.  503,  69  N.  W. 
368 ;  State  ex  rel.  Vilas  v.  Wharton,  117  Wis.  558,  94  N.  W. 
359 ;  State  ex  rel.  Pittsburgh  C.  Co.  v.  Patterson,  supra;  and 
other  cases. 

WiNSLOw,  0.  J.,  and  Mabskatx,  J.,  concur  in  the  fore- 
going dissenting  opinion. 
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Eaddatz,  Respondent,  vs.  Flokenoe  Ikvbsthent  Oompaht, 

Appellant. 

Novefnher  16,  1911 — January  9,  1912. 

Landlord  and  tenant:  Option  to  purchase:  Election  'by  lessee:  De- 
fault  in  payments:  Condition  subsequent:  Forfeiture:  Waiver: 
Fraud:  Equity:  Vendor  and  purchaser:  Bpeciftc  performance. 

1.  A  lease  of  a  dwelling  house  for  a  term  of  four  years,  reserying  a 

monthly  rental  in  excess  of  a  reasonable  rent  charge,  provided 
that  "in  consideration  of  |100  and  of  said  rents"  the  option  was 
given  the  lessee  to  purchase  the  premises  "on  or  before  April  1, 
1910/'  if  he  had  fully  complied  with  the  terms  and  conditions 
of  the  lease  to  that  time;  and  he  could  then  pay  the  balance  of 
the  purchase  money  and  receive  a  deed,  or  pay  a  smaller  sum 
and  receive  a  land  contract.  The  lessee,  who  was  ignorant,  of 
low  intelligence  and  small  earning  power,  and  unable  to 
speak  English,  took  possession  of  the  premises,  paid  the  $100» 
and  made  some  permanent  improvements  in  the  belief  that  he 
was  acquiring  a  home  for  himself  and  family  and  had  the 
rights  of  a  purchaser,  all  of  which  was  known  to  the  lessor. 
He  did  not  pay  the  rent  promptly,  but  his  defaults  in  that  re- 
spect were  waived  and  the  money  received  after  due,  being 
usually  called  for  and  collected  on  the  premises.  In  1908  the 
lessor  accepted  payment  from  the  lessee  for  insurance  on  the 
premises  up  to  August  8,  1911.  In  March,  1910,  no  demand  was 
made  for  rent  and  the  lessee  was  some  months  in  arrears,  but 
he  had  by  great  hardship  laid  up  $200  to  pay  on  the  place  and 
had  arranged  for  a  loan  to  cover  the  balance  of  the  purchase 
money.  On  April  2d  he  paid,  and  the  lessor  accepted,  the  rent- 
als which  were  in  arrears  and  offered  to  pay  the  balance  of 
the  purchase  price,  asking  for  an  abstract  and  deed,  which  were 
refused.  In  an  action  by  the  lessee  for  specific  performance 
it  is  held  that  he  had  elected  to  purchase  and  that  such  election 
was  known  to  the  lessor  prior  to  April  1,  1910,  and  that  the 
parties  had  dealt  in  the  matter  upon  the  understanding  that  the 
right  to  purchase  was  based  on  the  payment  of  the  $100  and  the 
payment  of  the  rents. 

2.  Payment  of  the  instalments  of  rent  was  a  condition  subsequent, 

under  the   contract,   default  in  which  forfeited  the  lessee's 
rights  under  the  agreement;   but  acceptance  of  the  overdue 
rents  on  April  2d  waived  such  default 
8.  If,  in  strictness,  the  failure  to  pay  the  balance  of  the  purchase 
money  on  April  1st  worked  a  forfeiture  of  the  lessee's  rights. 


9]  JAITUARY  TERM,  1912.  637 

Raddatc  t.  Florence  Investment  Go.  147  Wis.  630. 

it  is  sufficient  ground  for  equitable  relief  from  the  forfeiture 
that  such  default  resulted  from  the  lessee's  Ignorance  of  his 
rights,  Interests,  and  duties  and  the  Inequitable  conduct  of  the 
lessor,  through  a  long  course  of  dealing,  lulling  him  into  a 
feeling  of  security  that  strict  performance  would  not  be  in- 
sisted on. 

4.  A  forfeiture  incurred  under  a  contract  which  secures  the  pay- 

ment of  money  only,  will  generally  be  relieved  against  in 
equity  on  payment  of  the  debt,  interest,  and  costs. 

5.  The  fact  that  the  agreement  stipulates  that  time  shall  be  of  the 

essence  does  not  debar  the  application  of  this  equitable  prin- 
ciple, where  the  conduct  of  the  party  to  whom  the  money  was 
to  be  paid  operated  as  a  constructive  fraud  and  aided  to  Induce 
the  forfeiture,  and  he  will  suffer  no  appreciable  loss. 

• 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Chester  A.  Fowlee,  Judge.     Affirmed. 

This  is  an  action  for  specific  performance  under  an  in- 
strument which  the  plaintiff  contends  is  a  contract  for  the 
sale  of  land  and  the  defendant  contends  is  a  mere  option  to 
purchase  within  a  specified  time.  The  instrument  is  as  fol- 
lows: 

"This  indenture,  made  this  26th  day  of  March,  1906,  by 
and  between  the  Florence  Investment  Co.  of  the  city  and 
county  of  Milwaukee,  in  the  state  of  Wisconsin,  lessor^  and 
AugiLst  Raddatz  of  the  same  place,  lessee. 

"Witnesseth,  that  the  said  lessor  does  hereby  lease,  demise, 
and  let  unto  the  said  lessee  the  following  described  premises 
situated  in  the  county  of  Milwaukee  and  state  of  Wisconsin, 
to  wit :  the  premises  No.  1208  Hayes  avenue,  also  known  as 
lot  21  in  block  2  in  W.  B.  Neeves^s  subdivision,  town  of 
Greenfield.  And  any  and  all  buildings,  sheds,  or  other  im- 
provements which  may  be  made  or  put  thereon,  shall  form,  be, 
and  remain  a  part  of  said  premises. 

"To  hold  for  the  term  of  forty-eight  months  from  the  first 
day  of  April,  1906,  the  said  lessee  yielding  and  paying  there- 
for the  monthly  rent  of  fourteen  (14)  dollars  in  advance,  to 
be  paid  on  the  first  day  of  each  and  every  month  during  said 
term,  and  payable  at  the  office  of  Simon  Heller,  the  first  pay- 
ment to  be  made  on  the  first  day  of  April,  1906.  The  said 
lessee  does  covenant  and  agree  to  pay  the  said  rent  at  the 
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times,  at  the  place,  and  in  the  manner  aforesaid  promptly 
and  without  delay  during  the  said  term. 

''It  is  expressly  agreed  and  understood  by  and  between  the 
parties  hereto  that  it  shall  not  be  necessary  for  the  said  lessor 
or  its  agent  to  demand  said  rent  at  any  other  place  other  than 
the  place  above  specified  for  the  payment  of  the  same. 

''It  is  mutually  agreed  and  understood  that  said  premises 
and  every  part  thereof  shall  and  must,  during  said  term,  be 
used  only  for  the  following  business  and  purposes,  and  for 
no  other  business  or  purposes  whatever,  viz. :  private  dwelling 
for  himself  and  his  family. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  make  no  alterations  in  said  premises  without  the  consent 
of  said  lessor  first  had  and  obtained  in  writing,  under  pen- 
alty of  forfeiture  of  this  lease  and  damages. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  keep  the  said  premises  in  as  good  repair  as  the  same  are 
in  at  the  commencement  of  said  term,  reasonable  use  and  wear 
thereof  and  damage  by  accidental  fire  or  other  accidents,  not 
happening  through  the  neglect  of  said  lessee,  his  agents  or 
servants,  not  excepted. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  keep  the  outside  of  said  premises  in  good  repair  and 
whole,  and  also  the  said  lessee  shall  keep  in  good  repair  the 
inside  thereof  and  make  all  necessary  repairs  inside  of  said 
premises. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  keep  the  glass  in  the  windows  and  doors  in  good  repair 
and  whole,  damage  by  the  elements  not  excepted. 

"It  is  mutually  agreed  and  understood  that  during  said 
term  the  said  lessee  shall  pay  all  water  rates  assessed  and 
levied  against  said  premises  for  water  used  therein  at  the 
time  such  rates  become  due  and  payable. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  keep  the  water  pipes,  sewer  pipes,  gas  pipes,  drains,  and 
plumbing  in  said  premises  in  good  repair. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  keep  the  said  premises  in  a  clean  and  tenantable  condi- 
tion. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  pay  for  the  sprinkling  of  the  streets  in  front  of  or 
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around  said  premises  and  all  assessments  and  taxes  levied 
therefor,  by  virtue  of  any  charter  provision  of  the  town  afore- 
said, and  also  for  all  other  taxes  and  assessments  previous  to 
January  15th,  in  every  year,  besides  the  fire  insurance  on 
said  premises. 

''It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  obey  all  ordinances  of  said  town  in  regard  to  the  clean- 
ing of  streets,  alleys,  and  sidewalks  in  front  of  or  adjoining 
said  premises. 

"It  is  mutually  agreed  and  understood  that  the  said  lessee 
shall  obey  all  lawful  orders,  rules,  and  regulations  of  the 
health  officers,  and  all  the  health  ordinances  of  said  city  or 
town. 

"It  is  mutually  agreed  and  understood  that  the  said  lessor 
may,  at  reasonable  and  proper  hours,  enter  and  view  said 
premises  and  make  such  alterations  and  repairs  as  may  be 
necessary  in  lessor's  opinion. 

"The  said  lessee  does  covenant  and  agree  not  to  assign  this 
lease  nor  any  other  right  or  privilege  herein  contained  nor  let 
or  underlet  said  premises  or  any  part  thereof  without  the 
consent  of  said  lessor  in  writing  first  had  and  obtained. 

"In  case  said  premises  shall  be  partially  damaged  by  fire 
the  same  shall  be  repaired  as  speedily  as  possible  by  and  at 
the  expense  of  said  lessor,  if  the  fire  insurance  money  is  suf- 
ficient for  that  purpose. 

"In  case  the  damage  is  so  extensive  as  to  render  the  prem- 
ises untenantable,  the  rent  shall  not  cease  until  the  same  are 
repaired,  nor  at  any  other  time. 

"If  the  premises  be  so  damaged  that  the  owner  shall  decide 
to  rebuild,  said  term  shall  not  cease,  the  premises  shall  be 
surrendered,  and  the  rent  paid  the  same  as  before. 

"It  is  mutually  agreed  and  understood  that  the  said  lessor 
may,  within  one  month  next  preceding  the  expiration  of  said 
term,  place  the  usual  notice  of  'To  let'  or  'For  rent'  (and 
giving  the  address  of  lessor  or  its  agent),  upon  the  walls, 
doors,  or  windows  of  said  premises,  and  the  said  notice  shall 
remain  thereon  without  hindrance  or  molestation,  and  be 
safely  kept  by  lessee. 

"It  is  expressly  agreed  and  understood  that  if  the  said 
lessee  shall  abandon  or  vacate  said  premises,  or  cease  to  regu- 
larly open,  run,  and  use  the  premises  for  the  purposes  herein 
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stated  before  the  expiration  of  said  term,  the  said  lessor  shall 
be  at  liberty,  at  its  option,  to  relet  the  same,  and  if  any  rent 
due  or  unpaid,  apply  the  money  derived  from  such  reletting 
to  the  rent  due  or  to  become  due  on  this  lease,  and  the  said 
lessee  shall  remain  liable  for  any  deficiency  and  agrees  to  pay 
the  same. 

"Provided  always,  and  these  presents  are  upon  the  express 
condition,  that  if  the  said  lessee  does  or  shall  neglect  or  fail 
to  perform  and  observe  any  or  either  of  the  covenants  or 
conditions  herein  contained,  which  on  his  part  are  to  be 
performed,  the  said  lessor  lawfully  may,  inmiediately,  or  at 
any  time  thereafter,  and  while  such  neglect  or  default  con- 
tinues, and  without  further  notice  or  demand,  enter  into  or 
upon  said  premises  and  repossess  the  same  as  of  its  former 
estate  and  expel  the  said  lessee  and  those  claiming  under  him 
and  remove  his  and  their  effects  (forcibly  if  necessary),  and 
without  being  taken  or  deemed  guilty  in  any  manner  of  tres- 
pass, and  upon  entry  as  aforesaid  Ais  lease  shall  be  deter- 
mined, without  prejudice  to  any  remedies  which  might  other- 
wise be  used  for  arrears  of  rent  or  preceding  breach  of  cove- 
nant; and  such  expulsion  and  removal,  whether  by  the  direct 
act  of  the  lessor  or  its  assigns  or  through  the  medium  of  legal 
proceedings  for  that  purpose  instituted,  shall  not  affect  the 
liability  of  said  lessee  or  his  representatives  for  the  past-rent 
due  or  future  rent  to  accrue  under  this  lease,  but  the  same 
shall  continue  as  if  such  removal  or  expulsion  had  not  taken 
place. 

"It  is  agreed  that  no  promise,  agreement,  inducement,  or 
representation  of  any  kind  was  made  or  entered  into  by  lessor 
or  its  agent  except  as  expressly  herein  stated.  Lessor  shall 
not  be  liable  for  any  injury,  loss,  or  damage  to  person  or  prop- 
erty on  or  on  account  of  said  premises  or  for  any  other  claim, 
in  any  event  and  under  any  circumstances  whatever,  whether 
it  be  for  labor,  outlays,  or  otherwise ;  and  no  alteration  of  or 
addition  to  these  presents  shall  be  valid  unless  it  be  in  writ- 
ing and  subscribed  by  the  lessor. 

"And  the  said  lessee  expressly  agrees  to  quit  and  deliver 
up  said  premises  to  the  said  lessor  peaceably  and  quietly,  at 
the  end  of  said  term,  by  locking  all  windows  and  outside 
doors,  and  immediately  thereafter  delivering  the  keys  thereof 
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to  the  president  or  secretary  of  said  company  personally  at 
its  office. 

"In  consideration  of  one  hundred  (100)  dollars  and  of 
said  rents,  the  option  is  hereby  given  to  lessee  to  purchase 
said  premises  on  or  before  April  1,  1910,  if  he  has  up  to  said 
day  complied  with  all  the  terms  and  conditions  of  this  lease, 
and  then  only,  upon  payment  of  twelve  hundred  fifteen 
50-100  dollars,  and  in  case  lessee  elects  so  to  purchase,  he  to 
pay  said  $1,215.50  on  said  April  1,  1910,  at  the  office  of 
Simon  Heller. 

"It  is  agreed  that  time  is  the  essence  of  this  option,  and 
that  said  option  shall  never  be  construed  to  give  said  August 
Raddatz  any  equity  of  redemption,  or  any  right,  title,  inter- 
est, or  claim  of  any  kind  whatever  in  said  premises,  in  case 
he  fails  to  make  either  or  any  of  said  payments  punctually 
within  the  time  or  times  herein  provided  for,  and  to  comply 
with  any  and  all  of  the  terms  and  conditions  of  the  within 
lease ;  and  it  is  further  provided  that  his  failure  to  make  any 
or  either  of  such  payments  punctually  as  herein  stated,  or  to 
comply  with  any  and  all  of  the  terms  and  conditions  of  the 
within  lease,  shall  be  held  to  be  a  complete  surrender  of  all 
rights  and  privileges  conferred  by  this  option.  Any  mort- 
gage on  said  premises  shall  be  deducted  from  the  last  balance 
due  on  said,  price. 

"Lessee  shall  have  the  right  on  said  April  1,  1910,  if  said 
option  is  still  valid  and  binding,  to  pay  only  $65.50  cash  in- 
stead of  said  $1,215.50,  and  receive  a  land  contract  on  said 
premises  to  be  executed  in  duplicate  by  the  parties  hereto, 
whereby  he  is  to  pay  $10  each  on  the  first  day  of  every  month 
for  eleven  months,  beginning  May  1,  1910,  and  one  thousand 
and  forty  (1,040)  dollars  on  April  1,  1911,  with  five  per 
cent,  interest  p.  a.  payable  quarterly  from  April  1,  1910,  on 
all  unpaid  sums.  Said  lessee  also  to  pay  all  taxes,  assess- 
ments, and  fire  insurance,  during  the  life  of  said  land  con- 
tract 

"And  the  covenants,  stipulations,  and  agreements  herein 
contained  shall  bind  the  parties  mutually  and  their  respective 
heirs,  executors,  administrators,  representatives,  and  assigns. 

"In  witness  whereof,  the  said  company  has  caused  these 
presents  to  be  signed  by  its  secretary,  and  said  lessee  has  here- 
Vol.147— 41 
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unto  set  his  hand  and  seal  the  day  and  year  first  above  writ- 
ten,  "Flobbncb  Investment  Co., 

"Simon  Heller,  Secretary. 
"August  Baddatz.     [SeaL] 
"Signed,  sealed,  and  delivered 
in  presence  of: 

« w 

The  court  made  the  following  findings  of  fact  and  stated 
the  following  conclusions  of  law: 

^'Findings  of  Fact. 

'^1.  That  the  defendant  is  and  at  all  times  mentioned 
herein  has  been  a  corporation  duly  existing  under  the  laws  of 
Wisconsin. 

"2.  That  on  March  26,  1906,  the  parties  executed  the  cer- 
tain instrument  in  writing  in  letters  and  figures  as  set  out  by 
copies  attached  to  the  complaint  and  made  a  part  thereof. 

"3.  That  shortly  after  the  execution  of  said  contract  the 
plaintiff  went  into  possession  of  the  premises  therein  de- 
scribed, and  has  ever  since  occupied  the  same  as  a  dwelling 
house,  and  that  plaintiff  entered  into  said  contract  with  the 
purpose  and  intention  of  thereby  and  thereunder  procuring 
the  said  premises  in  his  own  right  as  and  for  a  home  for  him- 
self and  his  family,  as  the  defendant  well  knew. 

"4.  That  after  so  taking  possession  of  said  premises  the 
plaintiff  paid  the  $100  mentioned  in  the  option  clause  of  said 
instrument.  That  the  plaintiff  on  December  18,  1908,  paid 
to  the  defendant  $7.20,  the  premium  for  insurance  upon  said 
premises  up  to  August  3,  1911,  which  the  defendant  ac- 
cepted. That  the  plaintiff  made  monthly  payments  of  $14 
during  the  entire  four  years  from  April  1,  1906,  to  April  1, 
1910.  That  the  plaintiff  paid  all  taxes  levied  against  said 
premises  during  all  said  term,  and  the  insurance,  prior  as 
well  as  subsequent  to  said  December  18,  1908.  That  the 
plaintiff  kept  the  dwelling  house  on  said  premises  in  repair 
during  said  term  and  made  some  improvements  thereon  of  a 
permanent  nature,  consisting  of  two  storm-house  entrances 
and  stairs  leading  from  the  basement,  a  room  which  was  occu- 
pied as  a  kitchen,  to  the  floor  above  used  as  a  living  room  and 
bed  rooms. 
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"5.  That  all  said  payments  and  improvements  were  made 
in  and  pursuant  to  a  bona  fide  belief  held  by  the  plaintiflF 
that  he  had  rights  as  a  purchaser  under  said  instrument,  and 
that  the  defendant  knew  of  the  said  belief  and  understand- 
ing of  the  plaintifF. 

"6.  That  the  plaintiffs  monthly  payments  were  not  made 
upon  the  precise  day  upon  which  they  were  due,  but  the 
plaintiff  was  uniformly  in  default  thereof,  which  defaults 
the  defendant  uniformly  waived.  That  no  'For  rent'  sign 
was  posted  up  on  said  premises  during  the  thirty  days  prior 
to  April  1,  1910.  That  the  defendant  did  not  call  at  the 
premises  to  collect  rent  during  the  last  month  of  the  term  of 
said  contract,  though  it  had  customarily  done  so  theretofore. 

"7.  That  prior  to  April  1,  1910,  the  plaintiff  had  arranged 
for  a  loan  of  a  thousand  dollars  upon  said  premises  and  had 
$215.50  in  addition  to  the  monthly  payments  then  due  and 
payable  saved  up,  all  for  the  purpose  of  making  full  payment 
under  said  contract  and  procuring  a  deed  of  the  said  prem- 
ises. That  the  plaintiff  was  able  and  prepared  on  said 
April  1st  to  pay  all  $14  monthly  payments  upon  said  prem- 
ises and  the  $65  additional  requisite  to  procuring  a  'land 
contract'  on  said  premises,  and  he  was  then  able  to  pay  the 
$1,215.50  required  by  said  contract  for  a  deed  of  conveyance 
provided  the  defendant  would  accommodate  him  with  an  ab- 
stract of  title  to  said  premises,  which  the  defendant  had  in 
its  possession,  to  submit  to  the  person  with  whom  negotiations 
for  said  loan  had  been  made.  And  the  plaintiff  intended 
and  expected  on  said  day  and  long  prior  thereto  to  make  the 
payments  required  to  be  made  on  said  day  to  secure  the  said 
premises  or  his  rights  as  a  purchaser  thereof  as  the  defend- 
ant well  knew,  but  did  not  appreciate  or  understand  that  said 
payments  had  to  be  made  precisely  and  literally  upon  said 
day  or  his  rights  under  said  contract  would  cease  and  be  for- 
feited by  the  strict  letter  of  said  contract. 

"8.  That  the  plaintiff  is  an  ignorant  man,  of  low  intelli- 
gence, and  is  unable  to  speak  the  English  language,  a  day 
laborer  of  small  earning  power  and  without  means  other 
than  his  labor,  and  made  said  payments  at  great  cost  and 
hardship  to  himself  and  his  family,  and  that  $12  per  month 
is  excessive  as  a  mere  rent  charge  for  said  premises. 
.     "9.  That  on  April  2,  1910,  the  plaintiff  through  his  wife 
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paid  to  the  defendant  $43,  being  all  sums  due  as  the  monthly 
payments  under  said  contract,  which  sums  were  received 
by  the  defendant,  and  asked  for  a  deed  of  said  premises  and 
an  abstract  of  title  to  exhibit  to  secure  the  loan  above  men- 
tioned, and  then  demanded  a  deed  of  conveyance;  but  that 
the  defendant's  agent,  on  learning  that  the  plaintiff's  wife 
did  not  have  with  her  the  entire  purchase  price  of  said  land, 
refused  said  deed  and  abstract,  and  refused  to  convey  said 
premises,  and  forcibly  ejected  the  plaintiff's  wife  from  the 
defendant's  office. 

"10.  That  subsequent  to  said  April  2d  the  defendant  re- 
fused to  convey  the  said  premises  to  the  plaintiff  except  on 
condition  that  the  plaintiff  pay  some  $80  in  addition  to  the 
$1,215.60  required  by  said  contract  to  be  paid  on  April  1st 
for  a  deed;  that  on  April  9,  1910,  the  plaintiff  tendered  the 
defendant  $1,216.50  in  lawful  money  of  the  United  States, 
and  demanded  a  conveyance  of  said  premises,  but  the  defend- 
ant refused  to  receive  said  money  and  refused  to  deliver  a 
conveyance  of  said  premises ;  that  the  said  tender  was  about 
ninety  cents  short  of  the  amount  of  $1,215.50  and  interest 
thereon  from  April  1st  to  said  date  of  tender,  but  was  not  re- 
fused for  that  reason,  and  the  tender  would  have  been  refused 
had  said  shortage  been  included,  and  that  the  shortage  was 
due  to  an  error  in  computation  of  interest  That  said 
$1,216.50  was  paid  by  the  plaintiff  into  court  on  the  com- 
mencement of  this  action  and  is  now  in  custody  of  the  derk 
thereof  for  the  benefit  of  the  defendant. 

"11.  That  the  defendant  was  in  no  way  injured  or  preju- 
diced by  the  failure  of  the  plaintiff  to  pay  said  $1,215.50  on 
April  1st  instead  of  April  2d,  and  the  defendant  might  hare 
had  the  same  on  said  April  2d  had  he  not  refused  to  accept 
it  at  that  time,  nor  was  he  injured  or  prejudiced  by  not  hav- 
ing legal  tender  thereof  made  prior  to  said  April  9th.  And 
the  said  tender  was  made  by  the  plaintiff  within  a  reasonable 
time  after  the  defendant's  said  refusal  to  convey  said  prem- 
ises under  the  circumstances  in  evidence. 

^^Conclusions  of  Law. 

"1.  That  the  said  instrument  under  the  facts  found  con- 
stituted and  was  in  force  on  April  1,  1910,  as  a  contract  of 
sale  of  lands  as  distinguished  from  a  mere  option  to  purchase. 
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"2.  That  the  plaintifPs  failure  to  produce  and  tender  the 
$1,215.60  on  April  Ist  instead  of  April  2d  did  not,  under  the 
facts  found,  forfeit  the  rights  of  the  plaintiff  under  said  con- 
tract, and  that  the  said  transaction  of  April  2d  was,  under 
said  facts,  a  substantial  and  sufficient  tender  of  performance 
by  the  plaintiff  prerequisite  to  a  right  to  a  conveyance  from 
the  defendant,  within  the  actual  and  true  intent  of  the  said 
instrument  and  the  parties  thereto. 

"8.  That  to  deny  the  plaintiff  the  remedy  of  specific  per- 
formance imder  the  facts  found  would  permit  the  transactions 
to  work  irreparable  injury  to  the  plaintiff  and  to  operate  as 
a  fraud  by  the  defendant  against  the  plaintiff. 

"4.  That  the  plaintiff  is  in  equity  and  good  conscience  en- 
titled to  a  decree  of  specific  performance  against  the  defend- 
ant with  costs  of  action.'' 

The  court  ordered  judgment  decreeing  specific  perform- 
ance ;  directing  conveyance  from  the  defendant  to  the  plaint^ 
iff  by  warranty  deed  of  the  premises  involved ;  that  the  money 
deposited  by  the  plaintiff  with  the  clerk  of  the  court  be  paid 
to  the  defendant  as  the  consideration  for  the  conveyance;  and 
that  the  plaintiff  recover  his  costs. 

This  is  an  appeal  from  the  judgment  so  ordered. 

For  the  appellant  there  was  a  brief  by  LenichecJe,  Rohin- 
son,  Fairchild  &  Boesel,  and  oral  argument  by  F.  /.  Lenir 
check  and  E.  T.  Fairchild. 

For  the  respondent  there  was  a  brief  by  Rvhin  &  Lehr,  at- 
torneys, and  W.  B.  BvJbin,  of  coimsel,  and  oral  argument  by 
W.  B.  Bubin. 

SiEBECKEB,  J.  The  contractual  part  of  the  lease  em- 
bracing the  agreement,  whereby  the  plaintiff  was  given  the 
privilege  of  purchasing  the  premises,  has  features  disclosing 
the  intent  of  the  parties  on  entering  this  relation.  It  ap- 
pears therefrom  that  the  option  was  based  on  a  consideration 
additional  to  the  $100  cash  payment  therein  stipulated.  It 
is  expressly  stated  that,  "in  consideration  of  one  hundred 
(100)  dollars  and  of  said  rents,"  the  option  is  given  to  the 
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lessee  to  purchase  the  premises  on  or  before  April  1,  1910,  if 
the  terms  of  the  lease  have  then  been  performed,  upon  pay- 
ment of  the  sum  stipulated.  It  is  manifest  from  these  terms 
of  the  agreement  that  the  parties  contemplated  that  if  the 
plaintiff  complied  with  the  conditions  of  the  lease  and  paid 
the  rent  and  the  $100,  as  agreed,  he  was  to  have  the  right  to 
acquire  the  property  by  purchase,  upon  payment  of  $1,250.50 
on  April  1,  1910,  or  he  was  to  receive  a  land  contract  provid- 
ing for  the  payment  of  the  unpaid  purchase  money  and  for 
the  conveyance  of  the  premises  upon  payment  of  the  sum 
of  $65.50.  Under  these  terms  the  plaintiff  had  the  right  to 
elect  to  purchase,  upon  payment  of  the  $100  and  the  rents, 
before  April  1,  1910,  if  the  other  provisions  of  the  lease  had 
been  complied  with.  The  evidence  shows  and  the  court 
found,  in  substance,  that  the  plaintiff  was  a  common  laborer, 
ignorant  of  the  nature  of  such  a  business  transaction  and  his 
rights,  interests,  and  duties  arising  therefrom;  that  he  was 
dependent  on  others  for  information  and  advice  for  the  pro- 
tection of  his  rights  and  the  discharge  of  his  obligation ;  and 
that  the  defendant's  officers,  who  dealt  with  the  plaintiff,  well 
knew  and  understood  this.  It  also  appears  that  these  officers, 
by  their  course  of  dealing  with  the  plaintiff,  apprised  him  of 
his  obligations  under  the  agreement  as  they  arose,  went  to  his 
residence  to  collect  the  rents,  and  accepted  them  when  past 
due,  and  thereby  led  plaintiff  into  the  belief  that  strict  per- 
formance under  the  agreement  would  not  be  enforced  as  to 
the  time  of  payment.  The  court  found,  in  conformity  with 
the  evidence,  that  the  plaintiff  made  improvements,  paid  the 
monthly  instalments  of  rent, — and  that  such  amount  was  in 
excess  of  the  rental  value  of  the  premises, — and  also  paid  the 
$100  in  the  bona  fide  belief  that  he  thereby  acquired  the 
rights  of  purchaser  of  the  premises,  and  that  the  defendant's 
officers  knew  that  the  plaintiff  entertained  this  belief  and 
understanding.  The  fact  that  the  defendant's  officers  ac- 
cepted payment  from  the  plaintiff  in  December,  1908,  for  in- 
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suranoe  on  the  premises  up  to  August  8,  1911,  is  corrobora- 
tive of  the  fact  that  they  and  the  plaintiff  dealt  in  the  natter 
upon  the  understanding  that  the  plaintiff  had  determined  and 
elected  to  purchase  the  premises  pursuant  to  the  contract 
Under  these  facts,  and  circumstances  it  must  be  held  that  the 
defendant's  authorized  officers  were  informed,  when  the 
plaintiff  paid  the  $100,  that  he  elected  to  purchase  as  pro- 
vided in  the  lease.  It  is  clear  that  the  parties  treated  this 
stipulation  in  the  contract  as  plaintiff  understood  it,  namely, 
that  the  plaintiff's  right  to  purchase  was  based  on  the  pay- 
ment'of  the  $100  and  the  payment  of  the  rents.  In  the 
light  of  the  fact  that  the  monthly  rent  payment  was  an 
amount  in  excess  of  a  reasonable  rent  charge  for  the  use  of 
the  premises,  it  is  obvious  that  the  parties  contemplated  such 
rent  to  be  in  part  a  payment  of  the  consideration  for  the  pur- 
chase of  the  property.  This  circumstance  throws  light  on 
their  conduct  and  in  its  equitable  effects  operates  to  estab- 
Ush  in  plaintiff  the  right  to  a  conveyance  of  the  property, 
upon  compliance  with  the  conditions  of  the  payment,  on 
April  1, 1910.  Under  the  facts  and  circumstances  of  the  case 
and  the  existing  relations  of  the  parties,  it  must  be  held  that 
the  plaintiff's  election  to  purchase  was  made  known  to  the 
defendant  prior  to  April  1, 1910,  and  that  the  payment  of  the 
rent  accruing  after  such  election  and  the  amount  due  on 
April  1,  1910,  were  conditions  subsequent  under  the  contract 
entitling  him  to  a  transfer  of  the  premises.  The  perform- 
ance of  these  conditions  was  obligatory  on  the  plaintiff  and  a 
default  therein  forfeited  his  rights  under  the  agreement. 

It  appears  that  the  plaintiff  defaulted  in  the  payment  of 
the  three  last  payments  of  rent  immediately  prior  to  April  1, 
1910,  and  that  he  did  not  pay  the  balance  of  the  purchase 
money  stipulated  to  be  paid  on  this  day,  but  that  he  offered 
to  pay  it  on  April  2,  1910.  Defendant's  officers,  however, 
accepted  payment  of  these  three  instalments  of  rent  on 
April  2, 1910.     Such  acceptance  was  a  waiver  of  the  default 
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as  to  such  rent  and  left  the  contract  in  force,  unless  it  be  that 
nonpayment  of  the  amount  of  the  purchase  price  as  was 
agreed  to  be  paid  April  1,  1910,  forfeited  the  plaintifPa 
rights  thereunder.  If  it  be  assumed  that  the  agreement  was 
then  forfeited,  the  question  arises :  Is  plaintiff  entitled  to  re- 
lief from  the  enforcement  of  such  forfeiture  under  the  estab- 
lished facts  and  circumstances  showing  the  foregoing  favor- 
able equitable  considerations  to  the  protection  of  plaintiff's 
rights,  and  the  oppressive  and  unconscionable  character  of 
the  defendant's  attitude  in  seeking  to  enforce  the  forfeiture 
under  the  circumstances?  In  equitable  contemplation  it  is 
sufficient  to  establish  grounds  for  relief  from  such  a  forfeiture 
if  the  plaintiff's  misapprehension  resulted  through  ignorance 
of  his  rights,  interests,  and  duties,  and  if  the  inequitable  con- 
duct of  the  defendant,  through  a  long  course  of  dealing,  ac- 
quiesced in  by  the  defendant's  officers,  aided  in  lulling  him 
into  a  feeling  of  security  that  strict  performance  would  not 
be  insisted  on  and  that  his  rights  were  secure.  Under  the 
facts  of  the  case  we  consider  that  the  plaintiff  is  entitled  to 
equitable  relief  against  the  forfeiture.  The  grounds  upon 
which  such  relief  is  granted  are  stated  as  follows : 

^^It  is  well  settled  that  where  the  agreement  secured  is 
simply  one  for  the  payment  of  money,  a  forfeiture  either  of 
land,  chattels,  securities,  or  money,  incurred  by  its  nonper^ 
formance,  will  be  set  aside  on  behalf  of  the  defaulting  party, 
or  relieved  against  in  any  other  manner  made  necessary  by  the 
circumstances  of  the  case,  on  payment  of  the  debt,  interest, 
and  costs,  if  any  have  accrued,  unless  by  his  inequitable  con- 
duct he  has  debarred  himself  from  the  remedial  right,  or  un- 
less the  remedy  is  prohibited,  under  the  special  circumstances 
of  the  case,  by  some  other  controlling  doctrine  of  equity." 
1  Pomeroy,  Eq.  Jur.  §  450  and  cases  cited ;  Oates  v.  Parmly, 
93  Wis.  294,  66  N.  W.  253,  67  N.  W.  739. 

The  fact  that  the  agreement  expressly  stipulates  that  time 
shall  be  of  the  essence  in  the  payment  of  the  rent  and  the  con- 
sideration of  the  purchase  money  does  not  debar  the  applica- 
tion of  this  equitable  principle,  in  the  light  of  the  established 
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facts  that  the  conduct  of  the  defendant's  officers  operated  as  a 
constructive  fraud  on  the  plaintiff  and  that  such  conduct 
aided  to  induce  the  forfeiture.  Under  such  circumstances 
the  plaintiff  is  entitled  to  relief,  where  otherwise  it  might  be 
denied,  upon  the  ground  that  the  forfeiture  was  incurred 
through  the  conduct  of  the  defendant,  which  operated  in  an  op- 
pressive and  unconscionable  way  on  the  plaintiff,  who  was  him- 
self free  from  wilful  violation  of  the  agreement  or  of  inequi- 
table conduct.  It  is  obvious  that  the  defendant  incurred  no 
loss  through  the  default,  aside  from  the  use  for  one  day  of  the 
money  due.  The  facts  suggest  nothing  to  indicate  but  that, 
if  defendant  be  awarded  the  money  deposited  in  court,  it  will 
be  compensated  for  all  its  claims  and  expenses.  Upon  the 
record  the  plaintiff  is  entitled  to  be  relieved  from  the  default 
and  to  have  judgment  for  the  specific  performance  of  the  con- 
tract. It  is  considered  that  the  judgment  awarded  accom- 
plished this  result. 

By  the  Court. — Judgment  affirmed. 

Barnes^  J.,  dissents. 


CoHBiT,  Respondent,  vs.  Laohsnmaisb,  Appellant. 
Decemher  S,  1911— January  9,  191%. 

Bankruptcy:  Discharge:  yew  promise  to  pay:  Yalidity:  Considera- 
tion. 

1.  Findings  by  the  trial  court  to  the  effect  that  promises  by  a  bank- 

rupt, made  both  before  and  after  his  discharge,  to  pay  a  creditor 
in  full  were  not  made  in  consideration  of  such  creditor's  act- 
ing or  forbearing  to  act  in  the  bankruptcy  proceedings,  were 
not  extorted  from  the  debtor,  and  were  not  based  upon  any  un- 
lawful consideration,  are  held  to  be  sustained  by  the  evidence. 

2.  Discharge  of  a  bankrupt,  based  on  a  composition  after  bank- 

ruptcy proceedings  are  instituted,  is  a  discharge  by  operation 
of  law,  not  by  the  voluntary  assent  of  the  creditors;  and  a  debt 
so  discharged  will  support  a  new  promise  of  payment. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obben  T.  Williams,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  the  balance  claimed  to  be  due 
on  a  promissory  note  for  $700,  signed  by  the  defendant  and 
held  and  owned  by  the  plaintiff.  One  third  of  the  face  of  the 
note  was  paid  by  a  dividend  in  the  bankruptcy  proceedings 
against  the  defendant  under  a  cqmposition  offer  and  settle- 
ment. The  court  awarded  judgment  for  the  balance  claimed, 
basing  the  judgment  on  a  promise  of  the  defendant  to  pay 
such  balance.  This  is  an  appeal  from  the  judgment  of  the 
circuit  court  affirming  the  judgment  on  appeal  from  the  judg- 
ment of  the  civil  court  of  Milwaukee  county. 

William  E.  Burke,  for  the  appellant,  to  the  point  that  a 
debt  discharged  in  bankruptcy  will  At  be  revived  by  a  prom- 
ise made  after  a  composition  settlement  between  the  bank- 
rupt and  his  creditors,  such  promise  being  without  considera- 
tion, cited  Taylor  v.  Skiles,  113  Tenn,  288,  81  S.  W.  1258. 

For  the  respondent  there  was  a  brief  by  Aarons  d  Niven, 
attorneys,  and  /.  O.  Strauss,  of  counsel,  and  oral  argument 
by  C.  L.  Aarons. 

SiEBECKEB,  J.  The  note  was  executed  on  December  30, 
1909.  On  February  7,  1910,  the  defendant  was  adjudged  a 
voluntary  bankrupt,  and  on  February  17,  1910,  he  filed  an 
offer  of  composition  of  thirty-three  and  one-third  per  cent, 
with  his  creditors.  This  offer  was  accepted  by  a  majority  in 
number  and  amount  of  the  creditors,  including  the  plaintiff, 
and  was  confirmed  by  the  court  on  March  15  or  16,  1910. 

The  plaintiff  testified  that,  between  the  time  when  the  de- 
fendant was  declared  a  bankrupt  and  the  time  when  he  was 
discharged  of  his  debts  in  the  bankruptcy  proceedings,  the 
defendant  told  him  that  he  would  pay  him  every  dollar  that 
was  due  him  on  the  note,  and  that  a  like  promise  was  made 
after  the  order  of  discharge  had  been  made. 

The  action  was  instituted  in  the  civil  court  of  Milwaukee 
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comity,  and,  after  a  nonsuit  was  denied,  judgment  was  duly 
entered  therein  in  favor  of  the  plaintiff.  Upon  appeal  to 
the  circuit  court  the  judgment  of  the  civil  court  was  af- 
firmed. The  judgment  of  the  circuit  court  was  rendered 
after  argument  on  an  order  to  show  cause  why  the  judgment 
of  the  civil  court  should  not  be  aflBrmed. 

Upon  the  evidence  of  the  plaintiff  and  his  bookkeeper,  a 
jury  having  been  waived,  the  judge  of  the  civil  court  found : 

^^That  said  promises  and  neither  of  them  were  made  upon 
consideration  of  plaintiff's  acting  or  forbearing  to  act  in  the 
bankruptcy  proceedings ;  that  said  promises  were  not  extorted 
from  the  defendant ;  that  they  were  not  based  upon  any  un- 
lawful consideration." 

It  is  contended  that  the  evidence  fails  to  sustain  the  finding 
of  the  court.  The  trial  court  in  passing  on  the  weight  of  the 
evidence  as  to  the  first  promise  of  the  defendant,  made  before 
the  plaintiff  accepted  the  composition  agreement,  considered 
that  the  evidence  fell  short  of  showing  a  violation  of  sec. 
29  b  of  the  Bankruptcy  Act  of  1898  (30  U.  S.  Stats,  at 
Large,  644,  ch.  541),  which  prescribes  a  punishment  "upon 
conviction  of  the  offense  of  having  knowingly  and  fraudu- 
lently .  .  .  extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting  or 
forbearing  to  act  in  bankruptcy  proceedings.'^  We  have  ex- 
amined the  evidence  and  find  that  this  finding  is  not  against 
the  clear  preponderance  of  the  evidence.  The  probativie 
force  of  the  evidence  adduced  depended  largely  upon  the 
credibility  and  weight  of  the  plaintiff's  evidence,  and  this 
the  trial  court,  with  the  advantage  of  observing  him  while 
testifying,  is  better  qualified  to  determine  than  we  can  from 
a  reading  of  the  record. 

It  is  further  contended  that  each  promise,  if  made,  is 
nudum  pactum,  because  the  plaintiff,  as  one  of  the  creditors, 
joined  with  the  majority  of  the  creditors  in  number  and 
amount  in  accepting  the  defendant's  offer  of  a  composition 
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with  the  creditors  in  settlement  of  their  claims.  This  daim 
is  based  upon  the  ground  that  a  discharge  in  bankruptcy  in 
a  composition  is  not  a  dischargeby  operation  of  law  but  is  one 
effected  by  the  voluntary  assent  of  the  creditors.  The  ad- 
judications are  to  the  effect  that  a  debt  which  has  been  ex- 
tinguished by  a  voluntary  agreement  of  the  debtor  and  cred- 
itor will  not  support  a  new  promise  and  that  one  discharged 
by  operation  of  law  will  support  one.  The  proceeding 
resulting  in  the  discharge  of  a  debtor  from  liability,  baaed 
on  a  composition  after  bankruptcy  proceedings  are  instituted, 
is  not  in  its  nature  such  a  voluntary  act  of  the  creditor  as  is 
considered  in  law  as  being  a  voluntary  assent  of  the  creditor 
to  the  satisfaction  of  the  debt.  As  stated  in  In  re  Merrir 
man^s  Estaie,  4A  Conn.  587 : 

"The  proceeding  is  not  a  composition  inter  partes,  in 
which  proceeding  each  creditor  can  make  his  assent  or  dis- 
sent final  as  to  himself,  but  is  a  statutory  composition  wherein 
the  assent  only  of  a  specified  number  is  required,  subject  to 
a  subsequent  decree  of  court  •  .  .  The  differences  are  radi- 
cal between  the  nature  of  a  composition  inter  partes  and  of 
a  bankruptcy  composition;  the  root  of  their  differences  is 
the  fact  that  the  entire  proceedings  for  and  in  a  bankruptcy 
composition  are  proceedings  in  bankruptcy,  and  are  a  pari 
of  a  system  for  the  compulsory  division  of  assets  whidi  is 
administered  by  a  court,  while  a  composition  inter  partes  de- 
rives its  validity  merely  from  the  will  of  the  parties.*' 

Upon  the  promises  of  the  defendant  as  found  by  the  trial 
court  the  plaintiff  established  his  right  to  recover  the  unpaid 
balance  of  the  debt. 

By  the  Cowrt, — Judgment  affirmed. 
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Will  of  Elehb. 

Decemher  5,  1911 — January  9,  191t. 

OiftB  inter  vivos ;  Yalidity:  Redelivery  lor  specific  purpose:  Evidence: 
Hearsay:  Self -serving  declarations  as  to  title:  Witnesses:  Covp- 
petency:  Executors. 

1.  Where  a  gift  of  personal  property  is  made  with  the  Intent  to  take 

effect  irrevocably,  and  is  fully  executed  by  unconditional  de- 
livery, it  is  a  valid  gift  inter  vivos, 

2.  A  valid  gift  of  a  note  is  not  defeated  by  a  subsequent  delivery 

back  to  the  donor  for  the  purpose  of  permitting  him  to  collect 
the  interest  which  he  had  reserved. 

3.  Evidence  on  behalf  of  the  claimant  of  a  note  showed  a  complete 

gift  thereof  by  the  payee  to  her,  redelivery  to  the  payee  for 
collection  of  interest,  and  retention  by  him  until  his  death.  The 
executor  of  the  payee's  will  testliied  that  some  eight  months 
after  the  note  was  delivered  to  the  claimant,  and  after  its  re- 
delivery to  the  payee,  the  latter  admitted  that  he  signed  the 
indorsement  to  the  claimant  but  stated  that  it  was  not  his  in- 
tention to  give  the  note  to  her.  Held,  that  such  statement  was 
a  mere  self-serving  declaration  relating  to  the  title  to  the  note 
and  was  incompetent.  It  was  not  admissible  as  being  explana- 
tory of  the  payee's  possession  and  part  of  the  res  gestts. 
(4.  Whether,  under  sec.  4069,  Stats.  (Laws  of  1907,  ch.  197)»  an  ex- 
ecutor is  competent  to  testify  to  9  conversation  with  his  tes- 
tator relating  to  the  title  to  a  note  which  is  held  by  the  executor 
as  part  of  the  estate  but  is  claimed  by  another  person,  not  de- 
termined.] 

Appsal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  Esohweileb,  Circuit  Judge.     Reversed. 

Tbis  is  an  appeal  from  a  judgment  disallowing  the  claim 
of  one  Sister  Pierre  Klehr  for  the  sum  of  $4,500  and  interest, 
filed  against  the  estate  of  Johann  Peter  Klehr,  deceased. 
The  claim  is  upon  a  promissory  note  assigned  to  Sister  Pierre 
Klehr  by  the  deceased,  Johann  Peter  Klehr.  The  case  was 
submitted  to  the  jury  and  the  jury  found  that  the  note  was 
not  delivered  to  Sister  Pierre  Klehr  with  the  intention  of 
making  a  gift  to  her.     Judgment  was  entered  disallowing  the 
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claim  of  Sister  Pierre  Klehr,  claimant^  against  the  estate  of 
Johann  Peter  Klehr^  deceased^  and  affirming  the  order  of  the 
county  court  disallowing  the  claim  and  ordering  that  the  ex- 
ecutor of  the  estate  of  said  Johann  Peter  Klehr  recover  the 
costs  and  disbursements. 

The  claim  filed  set  up  the  execution  of  the  note  by  the 
maker^  Edward  G.  J.  Smithy  dated  March  17,  1905,  payable 
one  year  after  date  to  the  order  of  Peter  Klehr,  deceased,  with 
interest  at  five  per  cent.,  and  that  said  note  was  secured  by  a 
mortgage  on  real  estate,  and  that  on  the  28th  day  of  June, 
1905,  the  note  was  duly  assigned  by  indorsement  thereon  to 
the  claimant  and  was  held  by  her  until  the  19th  day  of  Janu- 
ary, 1906,  at  which  time  it  was  delivered  to  the  deceased  for 
the  purpose  of  being  collected  and  remitted  to  the  claimant, 
and  that  said  deceased  did  collect  some  interest  between 
March  17,  1906,  and  March  17,  1907 ;  that  Johann  Peter 
Klehr  died  testate  on  the  13th  day  of  November,  1907,  and 
his  will  was  duly  admitted  to  probate  and  John  Weber  ap- 
pointed executor;  that  said  Weber  duly  qualified  and  letters 
were  issued  to  him  as  such  executor ;  that  said  executor  found 
said  note  among  the  papers  of  deceased  and  took  possession 
of  the  same  and  refused^  deliver  it  to  the  claimant  and  has 
collected  the  same  and  released  the  mortgage  given  to  se- 
cure it. 

The  executor,  John  Weber,  filed  objection  to  the  claim  and 
admits  in  said  objection  that  he  took  possession  of  the  note 
and  mortgage  and  collected  the  principal  and  some  interest,. 
and  denies  the  other  allegations  of  the  claim. 

For  the  appellant  there  was  a  brief  by  W.  H.  Timlin,  Jr.^ 
Patrick  W.  Dean,  and  0.  C.  Anderson,  and  oral  argument  by 
Mr.  Dean  and  Mr.  Timlin.  To  the  point  that  the  executor 
was  not  a  competent  witness  to  testify  as  he  did  on  behalf  of 
the  estate,  such  testimony  being  given  "in  his  own  behalf  or 
interest"  within  the  meaning  of  sec.  4069,  Stats.  (Laws  of 
1907,  ch.  197),  they  cited  Jones,  Ev.  (2d  ed.)  §§  727  (745),. 


t 
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775  (791) ;  Borchert  v.  Borchert,  141  Wis.  142,  123  N.  W. 
628 ;  Quinn  v.  Quinn,  130  Wis.  548, 110  K  W.  488 ;  11  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  942,  943;  Johnston  v.  Mc- 
Cain, 188  Pa.  St.  513,  41  Atl.  592 ;  Elmore  v.  Elmore,  58  S. 
C.  289,  36  S.  E.  656;  Hunnicutt  v.  Higginloiham,  138  Ala. 
472,  35  South.  469;  Cronan  v.  Cotting,  99  Mass.  334; 
Daily's  AdmW  v.  Daily,  66  Ala.  266;  Oodbold  v.  Roberts,  7 
Ala.  662;  Alaiama  8.  Bank  v.  Glass,  82  Ala.  278,  2  SoutL 
641 ;  Crescent  City  I.  Co.  v.  Stafford,  3  Woods,  94. 

For  the  respondents  there  was  a  brief  signed  by  J.  F,  La 
Boule  and  John  O'Meara,  attorneys,  and  Charles  J.  Wea/ver, 
of  counsel  (joined  in  by  John  8.  Kaney  and  Waiter  Schinz, 
attorneys  for  the  adult  heirs  of  deceased),  and  oral  argument 
by  Mr.  O'Meara. 

Kebwin,  J.  In  making  her  case  in  the  court  below  the 
claimant,  appellant  here,  introduced  competent  evidence 
showing  that  on  the  28th  day  of  June,  1905,  the  deceased, 
Johann  Peter  Klehr,  had  in  his  possession  a  note  payable  to 
himself  in  the  sum  of  $4,500,  signed  by  one  Edward 
G.  J.  Smith,  secured  by  real-estate  mortgage;  that^upon  that 
day  said  Johann  Peter  Klehr  indorsed  and  transferred  said 
note  to  the  appellant  by  the  following  indorsement :  "Pay  the 
within  without  recourse  to  Sister  Pierre  Klehr,"  and  signed 
his  name  to  said  indorsement  and  delivered  said  note  so  in- 
dorsed to  appellant,  expressing  satisfaction  that  he  had  made 
said  gift ;  that  the  note  after  delivery  to  appellant  was  deliv- 
ered back  by  her  to  Johann  Peter  Klehr  for  the  purpose  of 
allowing  him  to  collect  the  interest  thereon  as  it  became  due, 
he  living  where  the  maker  lived,  because  he  reserved  the  in- 
terest for  himself  when  he  made  the  gift.  It  also  appeared 
that  after  the  indorsement  of  the  note  to  the  appellant  crosses 
or  erasures  were  made  over  the  indorsement,  and  the  claim- 
ant proved  that  she  authorized  no  one  to  erase  the  indorse- 
ment, and  that  she  received  no  money  on  the  note. 
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In  order  to  meet  the  case  made  by  appellant  the  respondent^ 
estate  of  Johann  Peter  Klehr,  deceased,  offered  John  Weber, 
executor  of  the  last  will  and  testament  of  Johann  Peter 
£lehr,  deceased,  as  a  witness.  Objection  was  duly  made  to 
the  competency  of  Weber,  executor,  as  a  witness,  and  also  to 
the  evidence  given  by  him.  Both  objections  were  overruled 
and  the  evidence  received  and  retained  in  the  record  over 
objection  and  motion  to  strike  out. 

The  errors  assigned  are  (1)  upon  the  competency  of  Weber 
to  testify  and  the  competency  of  his  evidence;  (2)  in  refusing 
to  direct  a  verdict  for  the  appellant;  (3)  in  the  charge  to  the 
jury;  (4)  in  refusing  to  change  the  answer  of  the  jury  and 
in  denying  motion  for  a  new  triaL 

Objection  was  duly  made  to  the  competency  of  the  executor, 
John  Weber,  to  testify  to  declarations  of  Johann  Peter  Klehr, 
several  months  after  the  time  of  the  alleged  gift,  affecting 
the  validity  of  the  gift  of  the  note  in  question,  which  objec- 
tion was  overruled  and  the  executor  permitted  to  testify. 
The  members  of  this  court  are  not  in  accord  upon  this  ques- 
tion, and  since  the  judgment  below  must  be  reversed  on  other 
grounds  we  will  not  pass  upon  the  competency  of  the  executor 
to  testify.*  But,  regardless  of  the  competency  of  the  executor 
to  testify,  testimony  received  over  objection  was  incompetent. 
The  executor  was  permitted  to  testify  that,  some  eight  months 
after  the  delivery  of  the  note  to  appellant,  Johann  Peter 
Klehr,  now  deceased,  in  a  conversation  with  him  admitted 
that  he  signed  the  indorsement  to  appellant,  but  said  that  it 
was  not  his  intention  to  give  the  note  to  appellant.  A  com- 
plete gift  of  the  note  to  appellant  had  been  fully  proved  by 
her  in  making  out  her  case,  not  alone  by  the  indorsement  and 
delivery  to  her, 'but  by  expressions  of  gift  made  by  deceased 
at  the  time  of  the  indorsement  and  accompanying  the  gift; 
and  further  that  the  note  had  been  left  with  deceased  merely 
for  the  purpose  of  collecting  the  interest,  which  had  been  re- 
tained by  him.  The  delivery  back  of  the  note  to  deceased  to 
permit  him  to  collect  the  interest  did  not  defeat  the  gift  if  a 
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gift  had  been  in  fact  made.  McNally  v.  McAndrew,  98 
Wis.  62,  73  K  W.  315 ;  Tucker  v.  Tucker,  138  Iowa,  344, 
116  K  W.  119  \Shepard  v.  Shepard,  164  Mich.  183,  129  N. 
W.  201 ;  Jcmes  v.  Nicholas,  151  Iowa,  362, 130  N.  W.  125. 

The  declarations  testified  to  under  objection,  above  referred 
to,  were  hearsay  and  self -serving  and  not  competent  unless 
they  can  be  brought  within  some  exception  to  the  general 
rule.  Fay  v.  Rankin,  47  Wis.  400,  2  N.  W.  562 ;  Barley  v. 
Winn,  129  Wis.  291,  109  N.  W.  633 ;  Rohloff  v.  Aid  Asso. 
130  Wis.  61,  109  N.  W.  989 ;  Hamachek  v.  Duvall,  135  Wis. 
108, 115  N.  W.  634 ;  SalcheH  v.  Reinig,  135  Wis.  194, 115  N. 
W.  132;  Chase  v.  Woodruff,  133  Wis.  565,  113  N.  W.  973. 

But  it  is  argued  that  the  evidence  was  competent  under  the 
rule  that  evidence  of  one  in  possession  of  property  explana- 
tory of  such  possession  is  competent  under  the  rule  laid  down 
in  Roebke  v.  Andrews,  26  Wis.  311,  and  Oriswold  v.  Nichols, 
126  Wis.  401,  105  N.  W.  815,  and  other  cases.  •  These  cases 
hold  that : 

"When  the  character  of  a  party's  possession  of  property, 
either  real  or  personal,  is  in  question  and  material  to  the  liti- 
gation, the  statements  made  by  such  party  while  in  possession, 
if  apparently  made  in  good  faith,  are  competent  to  be  intro- 
duced in  evidence  upon  the  ground  that  the  possession  of 
property  is  a  continuous  act,  and  that  the  declarations  accom- 
panying such  possession  are  in  fact  a  part  of  the  act  of  pos- 
session, and  hence  a  part  of  the  res  gestce/* 

The  rule  is  also  well  stated  in  Jones  on  Evidence  (2d  ed.) 

§  351  (354),  as  follows: 

"While  declarations  which  relate  to  the  nature  of  the  pos- 
session may  be  admitted  as  a  part  of  the  res  gestae,  yet  they 
must  be  confined  to  that  subject ;  and  those  which  relate  to  the 
origin  of  the  title,  or  to  the  contract  under  which  possession 
is  held  or  to  the  mode  or  manner  of  payment,  and  other  in- 
dependent facts  should  be  excluded." 

It  is  clear  that  the  question  involved  in  the  instant  case  was 
not  one  of  character  of  possession,  but  of  title  to  the  note. 
Whether  the  deceajsed  intended  to  make  a  gift  went  directly 
Vol.147  — 42 
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to  the  question  of  the  title  of  appellant  to  the  note.  Opitz  9. 
Karel,  118  Wis.  627,  95  N.  W.  948.  Where  a  gift  of  per- 
sonal property  is  made  with  intent  to  take  effect  irrevocably, 
and  is  fully  executed  by  unconditional  delivery,  it  is  a  valid 
gift  inter  vivas.  Henschell  v.  Mwurer,  69  Wis.  576,  84  N. 
W.  926. 

Other  errors  were  committed  in  the  admission  of  evidence 
and  in  the  charge,  but  whether  sufficient  to  reverse  the  judg- 
ment if  standing  alone  we  need  not  consider,  since  the  declara- 
tions of  the  deceased  to  the  effect  that  he  did  not  intend  to 
make  the  gift  were  incompetent,  highly  prejudicial,  and  must 
work  a  reversal  of  the  judgment 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

Timlin,  J.,  took  no  part 


Podgy,  Bespondent,  vs.  MrLWAXJKEs  Eleotbio  Railwat  & 

Light  Company,  Appellant 

December  5,  J911 — January  9, 191t. 

Street  railway 8:  Injury  to  person  on  track:  Duty  of  motorman:  Wan- 
ton or  reckless  conduct:  Inadvertence, 

Upon  discovering  a  person  in  a  position  of  Imminent  peril  on  the 
track  In  front  of  an  electric  car  the  motorman  was  charged 
with  the  duty  of  averting  snch  peril  so  far  as  lay  in  his  power; 
and  he  cannot  be  held  to  have  been  free  from  wanton  recUesB- 
ness  on  the  ground  that,  after  such  discovery,  his  failure  to 
stop  the  car  was  due  to  inattention  to  duty  and  that  his  state 
of  mind  was  that  of  Inadvertence  or  neglect 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  W.  J.  TmtNEE,  Circuit  Judge.     Dismissed. 
The  appeal  is  from  an  order  granting  a  new  triaL 
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For  the  appellant  there  was  a  brief  by  Van  DyJee,  Rose- 
crantz,  Shaw  &  Van  Dyke,  and  oral  argument  by  James  D. 
Shaw. 

For  'the  respondent  there  was  a  brief  signed  by  Buhin  «£ 
Lehr,  attorneys,  and  W,  B.  Bvbin  and  «7.  Elmer  Lehr,  of 
ooimsel,  and  oral  argument  by  W,  B.  Bvbin  and  H.  B.  Walm^ 
ley. 

TjmljKj  J.  In  this  action,  brought  to  recover  damages  on 
the  ground  of  gross  negligence,  there  was  a  special  verdict 
submitted  containing,  among  other  things,  the  following  ques- 
tion: 

^T)id  the  motorman  run  said  car  into  the  crowd  of  persona 
upon  such  highway  and  tracks  in  wanton  and  reckless  disre- 
gard of  human  life  and  limb  ?" 

The  jury  answered  this  question  No,  and  the  court  granted 
a  new  trial  because  in  reference  to  this  question  he  had  in- 
structed the  jury : 

"If  you  find  that  after  the  motorman  discovered  that  the 
plaintiff  was  in  a  position  of  imminent  peril  the  motorman  then 
failed  to  stop  the  car  by  reason  of  inattention  to  his  duty,  and 
that  his  state  of  mind  was  that  of  inadvertence  or  neglect,  you 
cannot  find  that  the  motorman  in  failing  to  then  stop  his  car 
was  guilty  of  wanton,  wilful,  and  malicious  conduct." 

The  instruction  was  misleading  and  therefore  erroneous. 
It  affirms  that  after  attention  is  aroused  by  the  discovery  that 
plaintiff  was  in  a  perilous  position  and  that  the  peril  was  im- 
minent, that  is  to  say,  instantly  or  suddenly  impending,  and 
notwithstanding  this  the  motorman  failed  to  stop  the  car, 
although  he  had  the  power  to  do  so,  still  if  this  failure  was 
by  reason  of  inattention  to  his  duties,  and  his  state  of  mind 
was  that  of  inadvertence  or  neglect,  the  jury  "could  not" 
find  the  motorman  guilty  of  wanton  or  wilful  or  malicious 
conduct.  This  presents  a  puzzling  metaphysical  conception. 
After  attention  is  aroused  and  ordinarily  stimulated  to  the 
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Utmost  by  the  discovery  of  imminent  peril  impending  over  a 
fellow  man,  and  the  discoverer  has  control  of  the  engine  of 
destruction  and  is  charged  with  the  duty  to  avert  this  impend- 
ing peril  so  far  as  lies  in  his  power,  may  he  lapse  into  inat- 
tention, inadvertence,  and  neglect,  and  so  failing  to  take 
measures  to  avert  the  peril  excuse  himself  from  wanton  reckr 
lessness  ?     The  assumption  in  the  instruction  that  the  motor- 
man  had  discovered  the  peril  and  its  imminence  negatives  in- 
attention.    This    discovery    and    this    knowledge    aroused 
attention  and  is  only  compatible  with  attention.     Eiiowledge 
that  the  peril  was  imminent,  and  inattention  or  inadvertence 
during  the  instant  between  the  discovery,   which  implies 
knowledge,  and  the  swiftly  impending  consequences,  is  en- 
tirely too  fine-spun  a  metaphysical  theory  to  submit  to  an 
ordinary  jury  without  misleading  consequences.     The  ordi- 
nary principles  of  humanity  and  the  rules  of  law  peremp- 
torily require  attention  during  such  swift  and  short  crisis. 
That  attention  should  be  aroused  by  knowledge,  and  that  there 
should  exist  at  the  same  time  or  instantaneously  thereafter 
inattention  and  inadvertence  under  such  circumstances,  and 
that  this  inattention  should  absolutely  prohibit  the  jury  from 
further  inquiry  into  the  wanton  character  of  the  act  or  omis- 
sion, if  not  erroneous  because  it  describes  an  impossible  men- 
tal condition,  is  at  least  too  subtly  metaphysical  for  use  in  the 
ordinary  practical  affairs  of  life.     The  charge  might  well  be 
understood  as  affirming  that  one  can  absolutely  and  by  a  rule 
of  law  absolve  himself  from  liability  for  the  more  grievous 
tort  by  interposing  a  tort  of  less  degree  between  the  first  tort 
and  its  impending  consequences.     IlTeedless  to  state  there  is  no 
such  rule  of  law.     The  court  properly  granted  a  new  trial  on 
this  ground. 

By  the  Court, — The  appeal  is  dismissed. 
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Henke^  Administrator,  Appellant,  vs.  MiLWArrKEB  Ei-eo 
TBic  Railway  &  Light  Company,  Kespondent. 

Deceml>er  6,  1911 — January  9,  1912* 

Street  railways:  Killing  of  hoy  on  track:  Oroaa  negligence:  ExcesB" 
ive  speed:  Questions  for  jury:  Duty  to  fence  track:  ContriJnb' 
tory  negligence:  Failure  to  look  for  car:  BpecUa  verdict:  Form 
of  questions. 

1.  In  an  action  for  death  of  a  1)oy  who  was  atruck  by  an  electric  car 

while  crossing  defendant's  street  railway  track,  where  a  claim 
that  defendant  was  guilty  of  gross  negligence  rested  wholly  on 
the  alleged  excessive  speed  of  the  car,  it  is  held  as  matter  of 
law  that  the  evidence  (stated  in  the  opinion)  would  not  have 
warranted  a  finding  of  gross  negligence  and  that  the  trial 
court  properly  withdrew  that  question  from  the  jury. 

2.  Sec.  1810,  Stats.  (1898),  requiring  every  railroad  corporation  to 

erect  and  maintain  on  both  sides  of  every  portion  of  its  road 
(depot  grounds  excepted)  good  and  sufficient  fences,  has  no  ap- 
plication to  the  track  of  a  street  railway  wholly  within  the 
limits  of  a  public  highway. 

8.  Where  a  boy  fifteen  years  old,  entirely  familiar  with  the  situation 
of  the  street  railway  track  on  a  suburban  highway,  was  struck 
and  killed  by  an  electric  car  while  attempting  to  cross  such 
track  without  looking  to  see  whether  a  car  was  coming,  al- 
though if  he  had  looked  he  would  have  seen  that  the  car  was 
dangerously  near,  he  was  guilty  of  contributory  negligence  aa 
a  matter  of  law. 

4.  When  it  is  claimed  that  a  person  was  guilty  of  a  specific  omis- 
sion (in  this  case  failure  to  look  for  a  car  before  entering  upon 
a  street  railway  track)  which  can  be  said  as  a  matter  of  law  to 
constitute  contributory  negligence,  it  is  not  error  to  require 
the  Jury  to  find  in  their  special  verdict  the  specific  concrete 
fact  which  will  either  conclusively  establish  or  negative  con- 
tributory negligence,  instead  of  submitting  the  question  as  to 
such  negligence  in  the  ordinary  general  form. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Oehen  T.  Willla.ms,  Circuit  Judge.     Affirmed. 

Action  brought  by  plaintiff,  as  administrator,  to  recover 
damages  for  the  death  of  his  minor  son,  who  was  run  over  and 
killed  by  one  of  defendant's  cars.     The  defendant  owned  and 
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operated  a  single  street-car  track  on  the  east  side  of  what  is 
called  Howell  road^  which  runs  nearly  north  and  south  from 
the  southern  limits  of  the  city  of  Milwaukee.     The  rails  ex- 
tend about  four  inches  above  the  roadbed,  and  the  ties  are 
flush  with  the  roadbed  except  in  certain  unfilled  places,  thus 
making  that  part  of  the  highway  occupied  by  the  track  im- 
passable for  vehicles.     Chicago  road  is  a  public  highway  in 
the  town  of  Lake,  runs  in  a  southeasterly  direction,  and  diag- 
onally intersects  Howell  road  a  short  distance  south  of  the 
southerly  limits  of  the  city  of  Milwaukee.     The  V-shaped 
piece  of  land  between  the  two  roads  south  of  their  intersec- 
tion is  irregular  in  outline.     For  a  considerable  distance  east 
of  the  track  it  is  hilly,  but  becomes  more  level  in  the  vicinity 
of  the  track;  and  close  to  and  along  the  east  side  of  the  track, 
about  a  foot  and  a  half  from  the  east  rail,  there  is  a  ditch, 
and  the  ground  between  this  ditch  and  within  a  foot  and  a 
half  from  the  east  rail  is  about  four  feet  higher  than  that  over 
which  the  track  nms,  and  forms  what  the  witnesses  refer  to 
as  an  embankment  in  front  of  and  along  the  east  side  of  the 
track.     Upon  this  rise  or  bank,  east  and  within  about  a  foot 
of  the  track,  there  were  weeds  and  grass  which  grew  to  a 
height  of  about  five  feet. 

On  September  6,  1909,  which  was  shown  by  the  evidence 
to  have  been  a  bright  and  clear  day,  between  9:30  and  10 
o'clock  a.  m.,  the  deceased,  a  boy  fifteen  years  of  age,  and  three 
other  children,  were  in  the  fields  east  of  Howell  road  picking 
apples.  At  the  time  in  question  the  children  were  walking 
in  a  northwesterly  direction  along  the  Chicago  road.  The 
deceased,  in  order  to  cross  Howell  road  and  avoid  going  in  a 
roimdabout  way  past  the  intersection  of  the  two  roads,  fol- 
lowed almost  in  a  straight  line  through  the  V-shaped  piece  of 
land  between  the  two  roads,  crossed  the  ditch  and  walked  up 
the  bank  and  upon  the  track,  and  was  struck  by  a  north-bound 
car  and  instantly  killed.  The  point  where  the  boy  was  run 
over  was  located  by  the  witnesses  to  be  about  300  feet  south 
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of  the  intersection  of  the  two  roads;  and  the  parties  stipu- 
lated that  the  distance  between  the  north  end  of  what  is  known 
S3  the  overhead  bridge  crossing  the  Chicago  &  Northwestern 
Railway  Company^s  track  on  Howell  road,  and  the  point 
where  the  Chicago  road  intersects  with  Howell  road,  was 
749.50  feet 

The  plaintiff  set  out  two  causes  of  action,  one  charging  the 
•defendant  with  ordinary  negligence,  the  other  with  gross  neg- 
ligence.    The  answer  denied  liability  as  to  both  causes  of 
action.     At  the  close  of  the  evidence  the  court  refused  to  sub- 
mit to  the  jury  the  question  of  gross  negligence.     Upon  the 
charge  of  ordinary  negligence  the  jury  found  (1)  that  the 
•car  which  came  in  collision  with  deceased  was  not  run  at  a 
reasonable  rate  of  speed  from  the  top  of  the  hill  at  the  sub- 
way to  the  point  of  collision;  (2)  that  the  motorman  kept  a 
proper  lookout  while  descending  the  hill  to  the  point  of  col- 
lision; (3)  that  he  rang  the  gong  upon  the  car  and  yelled  to 
the  deceased  before  the  collision;  (4)  that  he  attempted  to 
«top  the  car  by  setting  the  brake  before  the  collision;  (5)  that 
the  fender  on  the  car  was  not  dropped  at  or  before  the  col- 
lision; (6)  that  the  failure  to  run  the  car  at  said  time  and 
place  at  a  reasonable  rate  of  speed  was  due  to  a  want  of  ordi- 
nary care  on  the  part  of  the  defendant;  (7)  that  the  failure 
to  drop  the  fender  on  the  car  before  the  collision  was  due  to  a 
want  of  ordinary  care  on  the  part  of  the  defendant;  (8)  that 
the  defendant  was  guilty  of  a  want  of  ordinary  care  in  the 
operation  of  the  car  between  the  top  of  the  hill  on  Howell 
avenue  and  the  point  of  collision,  which  was  the  proximate 
cause  of  the  death  of  deceased;  (9)  that  the  deceased  entered 
upon  the  track  in  front  of  the  car  without  looking  to  the 
«outh  to  ascertain  whether  or  not  a  car  was  approaching; 
(10)  that  just  as  deceased  took  the  last  step  which  would 
bring  him  within  the  path  of  the  car  it  was  so  near  and  run- 
ning at  such  a  rate  of  speed  as  to  make  the  attempt  to  cross 
in  front  obviously  dangerous  unless  the  speed  of  the  car 
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should  be  reduced;  (11)  that  if  deceaaed  had  looked  to  the 
south  just  as  he  took  the  last  step  which  brou^t  him  within 
the  path  of  the  car  he  would  have  seen  that  it  was  dangerously 
near  and  that  a  collision  would  probably  result  unless  the 
speed  of  the  car  was  reduced ;  (12)  that  the  failure  of  the  de- 
ceased to  look  to  the  south  just  before  he  entered  upon  the 
track  proximately  contributed  to  the  collision;  and  (13)  that 
plaintiff  sustained  damage  in  the  sum  of  $1,800. 

From  a  judgment  entered  upon  such  special  verdict  dis- 
missing the  complaint  on  the  merits  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Rvbin  it 
Lehr,  attorneys,  and  W.  B*  Rvbin  and  Horace  B.  Walmsley, 
of  counsel,  and  oral  argument  by  Mr.  W.  B.  Bvbin  and  Mr. 
Walmsley. 

For  the  respondent  there  was  a  brief  by  Van  Dyke,  Rose- 
crantz,  Shaw  &  Van  Dyke,  and  oral  argument  by  James  D. 
Shaw. 

ViNjE,  X  The  charge  of  gross  negligence,  in  so  far  aa 
there  was  evidence  tending  to  sustain  it,  rested  wholly  upon 
the  alleged  excessive  rate  of  speed  of  the  car.  If  there  was 
no  credible  evidence  to  show  that  it  was  run  at  a  greatly  ex- 
cessive rate  of  speed,  then  the  court  properly  refused  to  sub- 
mit to  the  jury  the  question  of  gross  negligence,  otherwise 
not  From  the  intersection  of  the  defendant's  track  with  the 
Chicago  &  Northwestern  railroad  to  the  point  of  collision,  a 
distance  of  about  450  feet,  there  was  a  down  grade  of  from 
three  and  one-half  to  four  per  cent.,  going  north.  The  testi- 
mony on  the  part  of  the  plaintiff  with  reference  to  the  speed 
of  the  car  was  substantially  as  follows :  The  witness  Matz,  a 
boy  thirteen  years  old,  who  was  in  an  adjoining  field  playing 
catch  with  another  boy,  said  the  car  ran  awful  fast — ^not 
much  faster  than  it  was  usually  run  there — "it  was  running 
what  I  would  term  overspeed."  Emma  Henke,  a  thirteen- 
year-old  sister  of  deceased,  who  was  standing  in  the  Chicago 
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road^  said  the  car  was  nmning  fast  The  witness  Qerliug 
was  driving  a  team  north  on  Howell  avenue.  The  collision 
took  place  just  as  the  car  passed  him  and  he  estimated  that  its 
speed  was  sixty  miles  an  hour.  He  testified,  however,  to 
several  concrete  facts  which,  if  true,  utterly  destroy  the  value 
of  his  estimate  as  to  the  speed  of  the  car.  He  said  he  first 
noticed  the  car  at  the  railroad  crossing,  450  feet  from  the 
point  of  collision ;  that  he  was  driving  at  the  rate  of  six  miles 
per  hour,  and  that  he  drove  about  150  feet  from  the  time  he 
first  noticed  the  car  at  the  railroad  crossing  till  the  collision 
occurred.  If  the  car  traveled  450  feet  while  he  traveled  150 
feet,  it  traveled  three  times  as  fast  as  he  did,  or  eighteen  miles 
an  hour.  In  another  place,  in  giving  his  estimate  of  the  rela- 
tive rate  of  his  speed  with  that  of  the  car,  he  said  that  before 
he  could  go  fifty  feet  the  car  went  150  feet.  The  defendant's 
testimony  was  to  the  effect  that  the  car  ran  at  a  speed  of 
from  fifteen  to  sixteen  miles  per  hour. 

The  only  testimony  that  would  warrant  a  finding  of  grossly 
excessive  speed  is  Gerling's  estimate  of  sixty  miles  per  hour. 
That  estimate  is  in  our  judgment  nullified  by  his  other  testi- 
mony as  to  how  far  the  car  traveled  from  the  time  he  first 
saw  it  till  the  collision  occurred,  and  how  far  he  traveled  dur- 
ing the  same  time.  He  could  easily  locate  the  car  at  the  rail- 
road bridge  or  crossing  and  he  could  quite  accurately  judge 
the  distance  he  traveled  from  the  time  he  first  saw  it  there  till 
it  overtook  him,  as  well  as  the  rate  of  speed  at  which  he  was 
driving.  It  is  true  the  evidence  shows  that  the  car  ran  about 
300  feet  after  it  struck  deceased  before  it  stopped.  This  fact, 
in  the  absence  of  explanatory  evidence,  would  raise  a  strong 
presumption  of  excessive  speed.  Coel  r.  Oreen  Bay  T.  Co., 
ante,  p.  229,  133  N.  W.  23.  But  it  was  clearly  shown  that 
the  motorman  practically  collapsed  when  the  collision  oc- 
curred and  thereafter  made  no  effective  effort  to  stop  the  car, 
which  was  running  on  a  down  grade. 

From  the  railroad  crossing  to  the  point  of  intersection  of 
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Chicago  and  Howell  roada^  for  a  distance  of  750  feet>  there 
were  no  highway  or  street  crossings.  The  track  was  located 
on  one  side  of  Howell  road  and  the  rails  so  elevated  above  its 
surface  that  there  was  practically  no  travel  on  that  portion  of 
the  road  occupied  by  the  street-car  track.  The  situation, 
therefore,  was  such  that  quite  a  high  rate  of  speed  could  prop- 
erly be  maintained  at  the  place  of  collision.  The  deceased, 
when  he  suddenly  emerged  from  behind  some  bushes  and  tall 
grass,  was  only  about  six  feet  from  the  track.  The  evidence 
is  undisputed  that  the  motorman  then  sounded  the  gong, 
yelled  to  him,  and  set  the  brake.  At  that  time  there  was  no 
power  on,  but  the  car  was  going  down  grade,  and  was  only 
from  thirty  to  thirty-five  feet  away  from  him.  No  conduct 
on  the  part  of  the  motorman  aa  to  the  operation  of  the  car 
would  sustain  a  finding  of  gross  negligence.  In  our  opinion, 
therefore,  the  trial  court  was  justified  in  withdrawing  that 
question  from  the  jury. 

It  is  strongly  urged  by  plaintiff's  cotmsel  that  the  trial 
court  erred  in  not  submitting  to  the  jury  the  question  of  de- 
fendant's duty  to  fence  its  track;  claiming,  as  we  understand 
it,  that  if  the  track  had  been  fenced  the  deceased  would  not 
have  been  upon  it.  The  complaint  alleged  that  Howell  road 
was  a  public  highway.  The  answer  admitted  that  allegation. 
Upon  the  trial  the  parties  stipulated  that  defendant's  track 
was  wholly  within  the  limits  of  Howell  road.  The  track  was 
therefore  wholly  within  the  limits  of  a  public  highway,  and 
sec.  1810,  Stats.  (1898),  requiring  every  railroad  corpora- 
tion to  erect  and  maintain  on  both  sides  of  every  portion  of 
its  road  (depot  grounds  excepted)  good  and  sufficient  fences, 
does  not  apply — ^were  it  otherwise  applicable  to  defendant's 
track. 

As  will  be  seen  from  findings  9  and  12,  set  out  in  the  state- 
ment of  facts,  the  jury  found  that  the  deceased  entered  upon 
the  track  without  looking  for  an  approaching  car,  and  that 
his  failure  to  look  proximately  contributed  to  the  collision. 
Findings  10  and  11  also  emphasize  the  contributory  negli- 
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gence  of  deceased.  He  was  a  boy  about  fifteen  years  old, 
had  been  brought  up  in  that  immediate  locality,  and  was  thor- 
oughly familiar  with  the  situation  of  defendant's  track  at  the 
place  of  the  accident  At  the  time  he  crossed  from  the  Chi- 
cago road  to  the  Howell  road  he  was  walking  in  a  northwest- 
erly direction,  and  there  is  some  evidence  to  show  that  he  in- 
tended to  join  in,  or  observe,  the  game  of  catch  between  the 
witness  Matz  and  the  other  boy.  However  that  may  be,  there 
is  abundant  evidence  to  sustain  the  finding  that  he  entered 
upon  the  track  without  looking  for  a  car.  Such  conduct, 
under  the  circumstances,  was  contributory  negligence  as  a 
matter  of  law.  Lochwood  v.  Belle  City  St.  B*  Co,  92  Wis. 
97,  65  K  W.  866 ;  Cawley  v.  La  Crosse  City  B.  Co.  101  Wis. 
145,  77  N.  W.  179 ;  8.  C.  106  Wis.  239,  82  N.  W.  197 ;  Byan 
V.  La  Crosse  City  B.  Co.  108  Wis.  122,  88  N.  W.  770 ;  Wills 
V.  Ashland  L.,  P.  &  St.  B.  Co.  108  Wis.  255,  84  K  W.  998 ; 
Tesch  V.  Milwaukee  E.  B.  &  L.  Co.  108  Wis.  593,  84  N.  W. 
828 ;  Stafford  v.  Chippewa  Valley  E.  B.  Co.  110  Wis.  331,  85 
N.  W.  1036 ;  Ooldmann  v.  Milwaukee  E.  B.  &  L.  Co.  123  Wis. 
168,  101  N.  W.  384;  Morice  v.  Milwaukee  E.  B.  &  L.  Co. 
129  Wis.  529, 109  N.  W.  567. 

But  it  is  urged  it  was  error  to  submit  questions  9  to  12, 
inclusive,  permitting  the  jury  to  find  the  concrete  facts  con- 
stituting the  contributory  negligence,  instead  of  submitting 
the  usual  question,  namely.  Was  deceased  guilty  of  a  want  of 
ordinary  care  that  contributed  to  his  death  ?  The  submission 
of  the  latter  question  would  have  adequately  covered  the  issue 
of  contributory  negligence.  But  when  it  is  claimed,  as  here, 
that  the  deceased  was  guilty  of  a  specific  omission,  namely, 
to  look  for  a  car  before  entering  upon  the  track,  and  where 
such  omission  can  be  said  as  a  matter  of  law  to  constitute  con- 
tributory negligence,  then  there  is  no  error  in  requiring  the 
jury  to  find  the  specific  concrete  fact  which  will  either  con- 
clusively establish  or  negative  contributory  negligence.  Had 
the  usual  question  been  submitted,  the  court,  upon  defend- 
ant's request,  would  have  been  required  to  instruct  the  jury. 
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under  the  circumstaiices  in  this  case,  that  if  deceased  entered 
upon  the  railway  track  without  looking  for  a  car  he  was  guilty 
of  contributory  negligence  and  they  must  answer  the  question 
in  the  affirmative.  Indeed,  by  submitting  the  issue  in  the 
form  it  was  submitted,  all  conduct  on  the  part  of  deceased, 
except  that  of  a  failure  to  look,  was  excluded  from  the  oon- 
sideration  of  the  jury  in  determining  the  question  of  his  con- 
tributory negligence.  This  form  would  seem  to  be  favorable 
to  plaintiff  rather  than  otherwise.  It  certainly  cannot  be 
held  to  be  prejudicial. 

A  number  of  other  errors,  not  relating  to  gross  negligence 
nor  the  contributory  negligence  of  deceased,  are  assigned. 
Since  the  finding  of  contributory  negligence  renders  them 
immaterial,  they  will  not  be  discussed. 

By  the  Court — Judgment  a£Srmed. 


ScHUESLSDiot,  Appellant,  vs.  Mtlwattkeis  Electbic  Railt 
WAY  &  Light  Company,  Respondent. 

December  6,  ISll-^^anvary  9, 191%, 

Street  railway 9 :  Injury  to  person  crossing  track:  Contrihytory  neg- 
ligence: Special  verdict:  Inconsistency:  Changing  flndinge:  Un- 
necessary questions:  Court  and  jury:  Appeal:  Review. 

1.  It  Is,  as  a  matter  of  law,  a  want  of  ordinary  care  to  step  npon  a 

railway  track  without  loolclng  both  ways  and  listening:  for  a 
car,  and  doing  so  at  the  last  opportunity  therefor  In  case  of  any 
reasonable  probability,  from  the  TlewiK>lnt  of  one  so  circum- 
stanced,  that  a  car  Is  In  dangerous  proximity. 

2.  Tesch  V.  Milwaukee  E.  R.  d  L.  Co.  108  Wis.  693,  and  Qrifnm  «. 

Milwaukee  E.  R.  d  L.  Co.  138  Wis.  44,  distinguished. 
8.  Plaintiff,  waiting  on  a  comer  for  a  street  car,  saw  it  coming 
about  a  block  away  and  started  to  run  to  the  place  where  It 
would  stop  on  the  farther  side  of  the  street  crossing.  TV> 
reach  such  place  he  would  have  to  cross  both  tracks  of  the 
street  railway.    After  going  about  half  the  distance  and  reach* 
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Ing  the  first  rail  of  the  tracks,  he  looked  and  saw  the  car  about 
half  a  block  away,  but  did  not  look  long  enough  to  see  how  fast 
it  was  coming.  Thinking  he  had  time  to  cross  both  tracks 
and  reach  the  stopping  place  of  the  car  by  the  time  It  arrived 
there,  he  proceeded  at  a  walk  without  looking  again  at  the  car, 
although  he  heard  rumbling  on  the  track.  Just  as  he  was 
about  to  step  beyond  the  last  rail  he  was  struck  and  Injured 
by  the  car.  When  he  entered  upon  the  second  track  the  car 
was  but  a  few  feet  away,  and  it  ran  but  a  few  feet  after  the 
collision  before  coming  to  a  full  stop.  The  Jury  found  (6)  that 
plaintiff's  failure  to  look  for  the  car  just  before  entering  on  the 
second  track  proximately  contributed  to  his  injury,  but  also 
answered  in  the  negative  the  questions  (7)  whether,  when  he 
entered  upon  that  track,  the  car  was  so  near  and  running  at 
such  a  rate  of  speed  that  a  person  of  ordinary  care  In  his  posi- 
tion should  have  anticipated  that  a  collision  with  the  car  would 
result  unless  Its  speed  should  be  materially  reduced,  and 
(8)  whether  in  entering  upon  that  track  as  he  did  he  was 
guilty  of  a  want  of  ordinary  care  which  contributed  to  his  in- 
Jury.  Held,  that  the  trial  court  d}d  not  err  in  changing  the 
answers  to  the  latter  questions  from  "No"  to  "Yes,"  and  in 
giving  Judgment  for  defendant  on  the  verdict  as  changed. 

4.  The  sixth  finding  above  mentioned  was  a  finding  of  efficient  con- 

tributory negligence  and,  the  jury  having  found  both  ways  on 
that  issue,  the  verdict  as  rendered  would  not  support  a  Judg- 
ment for  plaintiff. 

5.  When,  from  the  evidence  upon  any  Issue  of  fact,  the  truth  of  the 

matter  is  so  manifest  as  to  leave  no  reasonable  ground  for  a 
difference  of  opinion,  it  Is  the  duty  of  the  trial  Judge,  if  re- 
quested, to  decide  it,  and  whether  requested  or  not  he  is  Justi- 
fied in  so  doing.  When  that  duty  arises  it  is  a  Judicial  duty 
and  the  court  has  no  discretion  In  the  matter. 

4S.  The  decision  of  the  trial  court  in  a  considerate  discharge  of 
that  duty  will  not  be  disturbed  on  appeal  unless  clearly  wrong 
from  the  viewpoint  of  the  appellate  court,  due  heed  being 
given  to  the  trial  Judge's  more  favorable  opportunity  to  reach 
a  right  conclusion. 

7.  The  questions  submitted  for  a  special  verdict  should  not  be  more 
numerous  than  is  necessary  to  cover,  singly,  all  material  issu- 
able facts  which  are  controverted  on  the  evidence;  but  the  sub- 
mission of  mere  unnecessary  questions  will  not,  except  in  an 
extreme  case,  constitute  harmful  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obb£N  T.  Williams,  Circuit  Judge.     Affirmed. 
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Action  to  recover  compensation  for  a  personal  injury. 
Plaintiff  was  struck  by  a  street  car  and  injured.  The  acci- 
dent happened  in  daytime  on  a  street  where  there  was  little 
travel.  He  went  from  his  place  to  a  near-by  shop  to  deliver 
a  garment^  intending  to  take  the  street  car  on  his  way  back. 
There  was  a  double-track  line  on  the  street  After  doing  his 
errand  he  lingered  inside  the  shop^  keeping  watch  for  the  car 
he  desired  to  take.  It  was  to  come  from  the  right  on  the 
farthest  tracL  He  had  a  plain  view  of  the  track  for  the  di^ 
tance  of  a  block  or  more  away.  His  location  was  in  a  comer 
building  with  a  comer  entrance.  From  a  window  in  the  rear 
end  of  the  shop  he  saw  the  car  coming  a  block  away  and  im- 
mediately proceeded  to  reach  the  point  where  he  was  to  take 
passage.  He  knew  the  car  would  make  the  crossing  before 
stopping,  requiring  him  to  travel  in  straight  lines  twice  the 
width  of  the  street,  about  130  feet,  or  in  a  diagonal  line  about 
100  feet  He  assumed  he  would  need  to  hurry  and  so  started 
on  a  run  in  the  shorter  direction.  After  going  about  one 
half  the  distance  and  reaching  the  first  rail  of  the  near-by 
track,  he  looked  for  the  coming  car  and  observed  it  about  half 
a  block  away.  He  did  not  look  long  enough  to  see  how  fast 
it  was  coming,  but  thou^t  he  had  time  to  reach  the  opposite 
side  of  the  next  track  and  the  point  where  the  car  would  stop 
by  the  time  it  reached  such  place.  He  proceeded  then  at  a 
walk  without  taking  further  observation  of  the  car.  He 
heard  rumbling  along  the  track  but  proceeded  r^gardlesa 
thereof.  After  traveling  about  one  half  the  remaining  dij»- 
tanoe  and  being  about  to  make  the  last  step  which  would  place 
him  on  the  far  side  of  the  track  the  car  was  coming  on  and 
out  of  its  reach,  it  struck  him.  When  he  was  but  a  few  feet 
from  the  car  he  stepped  in  front  of  it  The  motorman  saw 
him  as  he  approached  the  track  and  supposed,  for  a  time,  he 
would  make  the  crossing  or  observe  the  car  and  keep  out  of  its 
pathway.  When  there  was  about  fifty  feet  4eft  the  motor- 
man  saw  there  was  danger  and  then  did  all  he  could  to  stop.. 
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The  jury  found  on  the  evidence  that  the  motorman  was  not 
able  to  prevent  the  accident  because  the  appliance  for  stop- 
ping the  car  was  out  of  repair ;  also  found  that  ordinary  care 
was  not  exercised  to  signal  the  approach  of  the  car  and  that 
defendant's  want  of  ordinary  care  proximately  produced  the 
injury.  As  to  plaintiff's  conduct  the  jury  found  that  his  fail- 
ure to  look  in  the  direction  of  the  coming  car  before  entry 
upon  the  second  track  proximately  contributed  to  his  injury; 
that  when  he  stepped  upon  the  second  track  the  car  was  not 
so  near  and  running  at  such  rate  of  speed  that  a  person  of 
ordinary  care,  circumstanced  as  plaintiff  was,  should  have 
anticipated  that  a  collision  with  it  would  result  unless  the 
speed  thereof  were  materially  reduced ;  and  that  plaintiff  was 
not  guilty  of  want  of  ordinary  care  proximately  contributing 
to  produce  the  injury.  Other  findings  were  made  which,  to- 
gether with  those  referred  to,  woul(}  have  entitled  plaintiff  to 
judgment,  if  the  verdict,  either  as  made  by  the  jury  or  as 
changed  by  the  court,  did  not  convict  plaintiff  of  fatal  con- 
tributory negligence.  The  court  on  motion  changed  the  two 
findings  before  referred  to  on  that  subject  made  by  the  jury 
in  favor  of  the  plaintiff,  to  findings  in  favor  of  the  defendant 
and  rendered  judgment  accordingly  dismissing  the  complaint 
with  costs. 

For  the  appellant  there  was  a  brief  signed  by  Bvbin  A 
Lehr,  attorneys,  and  W.  B,  Rvhin  and  Horace  B.  Walmsley, 
of  counsel,  and  oral  argument  by  Mr.  W»  J?.  Rvhin  and  Mr. 
Walmsley. 

For  the  respondent  there  was  a  brief  by  Van  Dyhe,  Rose- 
cranizj  Shaw  <&  Van  Dyke,  and  oral  argument  by  James  D. 
Shaw. 

Marshall,  J.  Counsel  for  appellant  cite  with  confidence 
Teach  v.  Milwavkee  E.  R.  &  L.  Co.  108  Wis.  593,  84  K  W. 
823 ;  Bain  v.  N.  P.  B.  Co.  120  Wis.  412,  98  N.  W.  241  ; 
Orimm  v.  Milwaukee  E.  B.  &  L.  Co.  138  Wis.  44, 119  N.  W. 
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833 ;  and  Sparks  v.  ^Yis.  Cent  B.  Co.  139  Wis.  108,  120  N. 
W.  858,  to  support  their  contention  that  the  trial  court  was 
manifestly  wrong  in  concluding, — ^with  aid  of  the  jury  finding 
that  appellant  failed  to  look  in  the  direction  of  the  coming 
car  before  entering  upon  the  second  track,  proximately  con- 
tributing to  his  injury;  and  notwithstanding  their  finding 
that  a  person  of  ordinary  care,  circumstanced  as  he  was  just 
before  he  stepped  upon  the  second  track,  would  not  ordinarily 
have  anticipated  that  the  car  would  strike  him  unless  the 
speed  thereof  was  materially  increased, — that  appellant  should 
have  so  anticipated  and  was  guilty  of  fatal  contributory  neg- 
ligence, and  in  changing  the  findings  accordingly. 

Neither  of  the  cited  cases  establishes  the  principle  con- 
tended for  by  appellant.  They  are  to  the  effect  that  if  one 
purposing  to  cross  a  street  railway  track  uses  his  senses  of 
sight  and  hearing  both  ways  at  a  point  where  a  person  of  or- 
dinary care  woul4  naturally  and  reasonably  expect  to  observe 
an  approaching  car  in  such  proximity  and  under  such  circum- 
stances that  it  might  probably  reach  the  contemplated  place  of 
crossing  before  he  could  make  it,  and  neither  hears  nor  sees  one 
and  then  proceeds,  within  his  calculation  in  that  regard,  he  is 
not  guilty  of  a  want  of  ordinary  care  by  holding  to  his  course 
unless  an  approaching  danger  is  thereafter  brought  eflSciently 
to  his  attention ;  that  is,  having  so  listened  or  looked,  or  both, 
in  case  of  there  being  opportunity  therefor,  such  a  person  may 
proceed  without  taking  another  observation;  but  in  neither 
case  was  it  intended  to  invade  the  rule  that  to  step  upon  a  rail- 
road track  without  looking  both  ways  and  listening  for  the 
dangerous  proximity  of  a  car,  and  doing  so  at  the  last  oppoi^ 
tunity  therefor  in  case  of  any  reasonable  probability,  from  the 
viewpoint  of  one  so  circumstanced,  of  the  dangerous  prox- 
imity of  a  car,  is  want  of  ordinary  care  as  a  matter  of  law. 
The  exception  to  that  rule  contended  for  so  as  to  fit  the  facts 
of  this  case,  would  fatally  invade  it, — destroy  a  doctrine  as  re- 
gards the  duty  in  such  cases  that  has  become  elementary  in 
the  law  of  negligence. 
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The  instances  relied  on  were  very  exceptional,  and  decided, 
as  they  were,  because  exceptional.  Care  has  to  be  constantly 
exercised  in  administering  the  law  of  negligence,  not  to  fence 
in  a  principle  intended  to  furnish  a  guide  for  trial  courts,  so 
far  as  one  is  feasible,  by  such  numerous  new  exceptions,  and 
extensions  of  old  ones  to  accommodate  new  situations,  or  old 
ones  viewed  through  the  vista  of  a  changed  conception  of 
man's  duty  to  man  and  man's  duty  of  self  care,  as  to  destroy 
the  rule  itself.  Such  a  method  of  administering  the  law 
would  rob  it  entirely  of  its  vaunted,  and  properly  adminis- 
tered, real  scientific  character,  making  it  a  mere  method  of 
compulsory  arbitration  and  vindicating  the  claim  sometimes 
made,  that  in  the  law  of  negligence  each  case  is  a  law  unto 
itself. 

What  has  been  said,  keeping  in  mind  that  here  the  appel- 
lant started  to  run  in  the  first  place  because  the  car  was  so 
near,  showing  that  quick  movements  were  thought  to  be  neces- 
sary to  enable  him  to  seasonably  reach  his  place  for  boarding 
the  car;  that  when  he  looked  before  entering  upon  the  first 
track,  though  he  had,  from  the  time  he  first  looked,  been  going 
on  a  run,  presumably,  twice  as  fast  as  at  a  deliberate  walk, 
and  had  traversed,  perhaps,  two  thirds  the  required  distance 
to  clear  the  far  track,  the  car  had  made  one  half  the  distance 
to  his  point  of  crossing;  and  the  fact  that  he  only  stepped 
twice  or  three  times,  taking  no  more  than  a  second  or  two, 
after  he  entered  the  pathway  of  the  car  before  it  struck  him, 
and  the  still  further  fact  that  the  car  only  went  a  few  feet 
after  the  collision  before  coming  to  a  full  stop, — one  can  but 
appreciate  how  very  foreign  the  cited  cases  are  to  the  one  in 
hand. 

In  the  first  case  the  person  looked  and  did  not  see  any  car, 
though  there  was  a  clear  view  for  some  150  feet,  except  for 
a  part  of  the  distance  where  there  was  interference  from  a 
standing  car,  within  which  area  of  interference  a  car  ran  from 
a  point  beyond  the  clear  space  in  the  brief  period  between  the 
observation  and  one  made  a  moment  or  two  after.  There  was 
Vol.147— 43 
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no  car  dangerously  near  when  the  first  view  was  taken  and 
no  opportunity  to  see  one  thereafter  hef ore  the  collision. 

The  second  case  did  not  involve  a  crossing  accident. 

In  the  third  case  the  person  was  not  a  pedestrian, — tihat  is 
an  important  element  here.  He  had  about  eighty  feet  to  go 
after  observing  a  car  900  feet  or  more  away  and  before  reach- 
ing his  point  of  interference  with  the  track  a  stop  was  neces- 
sary to  take  on  several  passengers.  He  was  occupied  from 
the  time  he  saw  the  car  till  the  collision  in  turning  with  his 
horse  and  sleigh,  which  movement  caused  the  sleigh  to  en- 
gage the  track  when  it  was  immediately  struck. 

The  last  case  did  not  involve  a  crossing  accident 

So  it  will  be  seen  that  neither  of  the  citations  has  even  a 
remote  bearing  on  this  case.  In  each  of  two,  under  the  pe- 
culiar circumstances,  there  was  room  to  reasonably  infer  that 
the  injured  person  might  fairly,  after  performing  the  duty 
to  look,  have  come  to  the  conclusion  that  he  could  enter  and 
clear  the  track  before  dangerous  approach  of  a  car.  In  one 
instance  no  car  was  in  sight  at  all  and  the  man  only  had  some 
forty  feet  to  go,  while  in  the  other  the  person  had  about  eighty 
feet  to  travel  while  the  car  traveled  about  eleven  times  that 
far,  and  had  to  make,  as  the  observer  had  reasonable  ground 
to  believe  with  certainty,  a  stop  to  take  on  several  passengers, 
which  of  itself  would  give  time  to  safely  make  the  contem- 
plated movement.  Even  under  those  peculiar  circumstances, 
an  exception  to  the  rule  of  look  and  listen  before  entering 
upon  the  track  was  not  easily  found. 

Here  the  appellant  supposed,  as  we  have  seen,  at  the  start, 
he  would  need  to  hurry  to  make  the  crossing.  His  second  ob- 
servation ought  rather  to  have  confirmed  than  to  have  n^a- 
tived  that  view,  yet  he  relapsed  to  a  deliberate  walk  with  tiie 
car  only  half  a  block  away,  he  having  traveled  at  the  most 
some  two  thirds  his  distance  since  seeing  it  a  block  away,  and 
that  too  without  taking  any  view  to  see  at  what  speed  the  car 
was  moving.     Evidently,  appellant  was  thinking  only  of  get- 
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ting  to  the  place  for  boarding  the  car  in  time,  not  of  keeping 
out  of  its  pathway.  He  seems  to  have  depended  entirely 
upon  the  motorman  not  to  obstruct  his  pathway. 

Counsel  present  the  case  on  the  part  of  complainant  as  if^ 
had  the  court  not  changed  the  answers,  plaintiff  would  have 
been  entitled  to  judgment,  overlooking  the  fact  that,  in  an- 
swer to  the  sixth  question,  the  jury  found  that  his  failure 
to  take  a  second  look  for  an  approaching  car  proximately  con- 
tributed to  his  injury,  not  appreciating  that  the  finding  was 
not,  merely,  that  such  failure  contributed  to  the  injury,  but 
did  so  proximately.  We  must  assume  the  trial  court  in- 
structed the  jury  respecting  the  significance  of  the  term 
"proximately."  Involved  therein  was  the  element  of  reason- 
able anticipation,  making  the  omission  fatal  negligence.  In 
other  words,  amplifying  the  finding,  it  is  to  the  effect  that 
appellant  failed  to  look  in  the  direction  of  the  coming  car 
just  before  entering  upon  its  pathway  at  such  time  and  in 
such  circumstances  that  a  man  of  ordinary  care  should  rea- 
sonably have  apprehended  that  his  conduct  might  probably 
endanger  his  personal  safety.  It  was  a  finding  of  efficient 
contributory  negligence  and  as  plainly  so  as  the  answer  which 
the  court  changed  acquitting  appellant  of  such  negligence. 
In  other  words,  the  jury  found  both  ways  on  the  important 
issue,  so  that  in  no  event  could  a  judgment  have  been  based 
thereon  in  favor  of  appellant. 

Little  need  be  said  on  the  subject  discussed  at  some  length 
respecting  under  what  circiunstances  the  court  should  decide 
an  issue  of  fact  raised  by  the  pleadings.  It  has  no  discretion 
in  the  matter  one  way  or  the  other  in  the  finality.  If  the  case 
warrants  such  a  disposition,  then  the  judicial  duty  arises  to 
act  if  challenged  in  respect  to  the  matter  in  a  proper  way,  and 
justifies  it  whether  requested  or  not.  The  duty  arises  only 
when  the  truth  of  the  matter,  in  the  judgment  of  the  court, 
is  so  manifest  from  the  evidence  as  to  leave  no  reasonable^ 
ground  to  find  otherwise.     "Whether  such  situation  exists  in. 
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any  instaiyje  where  the  question  is  raised,  is  strictly  of  judi- 
cial cognizance,  and  as  plainly  so  as  any  duty  which  a  judge 
has  to  perform  under  his  oath  of  office.  The  impatience  man- 
ifested, now  and  then,  because  of  an  exhibition  of  judicial 
stamina  which  enables  one  to  promptly,  firmly,  and  consider- 
ately perform  that  duty,  is  entirely  out  of  place-  Such  im- 
patience, often  leading  to  harsh  criticism,  springs  from  a  false 
conception  of  our  judicial  system,  or  a  disregard  of  it,  for 
some  reason  or  other,  which  operates,  from  a  proper  view- 
point, to  turn  the  finger  of  criticism  upon  the  false  oonceptor. 
The  system  is  grounded  on  the  written  law, — placed  there 
among  the  fundamentals  by  vote  of  the  people  when  they 
acted  in  the  formation  of  the  government;  where  it  must  re- 
main and  be  vindicated  on  all  proper  occasions  till  removed 
in  the  same  considerate,  significant  manner  of  its  adoption,  or 
as  therein  authorized. 

The  trial  judge,  in  this  case,  evidently  approached  the  per- 
formance of  his  duty  to  act  on  the  motions  to  change  the  ver- 
dict, with  full  appreciation  of  such  duty.  That  he  discharged 
that  duty  considerately  cannot  be  doubted.  That  trial  ad- 
ministrative efforts  of  that  nature  are  in  an  environment 
more  favorable  for  a  right  conclusion  than  is  afforded  by  read- 
ing the  printed  record,  has  been  said  over  and  over  again,  and 
not  too  often.  The  very  nature  of  the  situation,  sound  public 
policy,  and  established  principles  of  law  as  well,  require  that 
trial  judges  in  deciding  such  matters  should  have  the  encour- 
agement of  consciousness  that  the  result  of  their  efforts  will 
not  be  disturbed  unless  clearly  wrong  from  the  viewpoint  of 
the  appellate  court,  due  heed  being  given  to  such  trial  judge's 
more  favorable  opportunity  to  determine  the  matter. 

In  view  of  the  foregoing,  no  efficient  reason  is  perceived 
for  disturbing  the  decision  changing  the  answers.  The  trial 
court  may  well  have  thought  the  finding  of  contributory  neg- 
ligence against  appellant,  in  answer  to  a  question  which  did 
not  comprehensively  disclose  to  the  jury  the  effect  of  it,  was 
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their  most  intelligent  unbiased  conclusion,  and  with  that  un- 
disturbed and  undisturbable  as  it  was,  in  view  of  the  undia- 
puted  fact  that  appellant  stepped  in  front  of  the  car  when  it 
was  almost  to  him  and  he  plainly  heard  the  noise  of  its  com- 
ing,— that  a  judgment  acquitting  him  of  contributory  negli- 
gence could  not  have  any  foundation  in  the  evidence. 

Complaint  is  made  because  of  the  number  of  questions  sub- 
mitted to  the  jury.  According  to  a  long  line  of  decisions 
there  was  no  harmful  error  committed  in  that  field.  That  is 
all  that  need  be  said.  That  the  trial  court  did  not  follow  the 
frequent  advisory  admonitions  of  this  court,  there  is  some 
room  to  claim.  To  closely  follow  the  scheme  of  the  Code,  as 
many  times  explained  by  this  court,  is  to  win  renown  in  trial 
jurisdictions.  The  verdict  was  composed  of  thirteen  ques- 
tions. All  issues  covered  by  the  pleadings,  of  which  there 
was  evidence  for  consideration  by  the  jury,  could  have  been 
covered,  singly,  by  six  or  seven  questions.  The  additional 
number  tended  to  confuse,  and  possibly  did  so,  resulting  in 
the  inconsistency  in  the  verdict  we  have  referred  to.  Every 
material  issuable  fact  controverted  on  the  evidence  should  be 
covered,  each  by  its  appropriate  question,  framed  to  present 
it  clearly  and  with  as  few  words  as  practicable.  As  a  rule, 
every  additional  question,  either  covering  a  mere  evidentiary 
matter  or  a  controverted  fact  in  issue  in  a  second  form,  or 
splitting  up  such  an  issue  into  minor  features,  tends  to  defeat 
the  very  purpose  of  the  special  verdict  law.  However,  it 
would  take  an  extreme  case  of  mere  unnecessary  questions  to 
constitute  harmful  error.  That  such  is  the  case,  however, 
should  not  promote  inattention  to  the  proper  framing  of  ver- 
dicts. 

By  the  Court, — The  judgment  is  affirmed. 
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the  presumption  arises  that  it  was  adverse.  Progress  Blue 
Rihhon  Farms  v.  Barter,  133 

X  Such  a  presumption  was  not  overcome  by  evidence  that  plaint- 
iff's predecessors  in  title  had  admitted  that  division  fences 
were  not  on  the  true  line,  where  it  appeared  that  they  and  the 
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continued  In  possession  for  more  than  twenty  years  and  until 
her  death,  such  possession  cannot  be  held  to  have  been  ad- 
verse to  the  remaindermen  so  as  to  defeat  their  title,  unless 
notice,  actual  or  constructive,  of  the  adverse  character  of  her 
occupancy,  or  of  facts  sufficient  to  put  a  prudent  man  on  in- 
quiry, was  brought  home  to  such  remaindermen.  Yan  Matre 
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establish  title  to  land  based  on  adverse  possession,  where  a 
part  only  of  the  defendants  appeared  in  the  action  and  ap- 
pealed from  a  Judgment  in  favor  of  the  plaintiffs,  the  supreme 
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Ancient  Documents.    See  Highways,  1,  2. 

Animals.    See  Bills  and  Notes,  1. 

Answeb.    See  Pleading,  1. 

Anticipation.    See  Master  and  Sebvant,  11,  32,  4(M3.    Nxguqenci; 
10-18.    Railboads,  6. 

APPEAL. 

Decisiona  reviewable:  Appealable  orders. 

1.  Where  the  parties  consented  that  in  and  by  the  final  order  1b  a 

guardianship  proceeding  the  circuit  court  should  determine  the 
amount  of  attorney's  fees,  if  any,  to  be  allowed  for  services  to 
an  incompetent  person,  but  did  not  agree  that  such  determina- 
tion should  be  final  or  waive  the  right  to  appeal,  an  appeal  lies 
from  that  part  of  the  order.    Ouardianship  of  Abel,  467 

Right  to  review:  Persona  entitled. 

2.  An  action  having  been  brought  against  several  corporations  and 

an  officer  thereof,  a  petition  of  the  latter  for  the  suppression 
of  a  proposed  examination  of  him  under  sec.  4096,  Stats.  (Laws 
of  1909,  ch.  84),  was  granted  so  far  as  it  sought  to  suppress 
such  examination  of  him  as  a  personal  defendant,  and  the  ac- 
tion was  dismissed  as  to  him,  but  the  order  permitted  his  ex- 
amination as  an  officer  of  the  corporations.  Held  that,  the  ac- 
tion having  been  dismissed  as  to  him,  such  officer  was  no 
longer  a  party  thereto  and  had  no  right  of  appeal  on  that 
ground;  while  if  the  order  be  deemed  to  be  one  made  in  a 
special  proceeding  instituted  by  him,  he  is  not  an  aggrieved 
party  and  therefore  cannot  appeal.  American  Food  Products 
Co,  v.  Winter,  464 

Exceptions.    See  Damages,  4. 

8.  Exception  to  the  refusal  of  the  court  to  submit  particular  ques- 
tions in  a  special  verdict  must  be  taken  at  the  time  of  the  trial. 
Ludvigson  v.  Superior  Ship  Building  Co,  84 

4.  Sec.  2831,  Stats.  (1898),  has  no  application  to  an  omission  to 
take  timely  exception  to  a  ruling  of  the  court  during  trlaL 
Eenrizi  v,  Kehr,  90  Wis.  344,  and  Dickinson  v.  SmitTi,  139  Wis. 
1,  distinguished.  IIM. 

6.  Where  exceptions  which  appear  to  have  been  taken  too  late  are 
incorporated  in  a  bill  of  exceptions  and  are  found  therein  with- 
out explanation,  it  will  be  presumed  that  the  court  gave  leave 
to  file  them  under  sec.  2832,  Stats.  (1898).  KiUingstad  v, 
Meigs,  SU 

Record:  Bill  of  exceptions.    See  Appeal^  6. 

Dismissal,    See  New  Trial. 
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Review:  Findings  of  fact,  when  presumed, 

6.  Where  the  evidence  would  have  warranted  the  trial  court  in 

finding  a  certain  fact,  It  will  be  presumed  In  support  of  the 
judgment,  under  sec.  2858fit,  Stats.  (Laws  of  1907,  eh.  346), 
that  such  a  finding  was  made.    Wolf  Co.  v.  Kutch,  209 

Same:  Questions  considered.    See  Damages,  4. 

7.  Where  defendant  moved  for  judgment  upon  the  special  verdict, 

or  upon  the  undisputed  evidence  notwithstanding  the  verdlct» 
or  to  change  the  verdict  and  for  judgment  thereon  as  changed, 
and  plaintiff  moved  for  judgment  on  the  verdict,  or  for  a  new 
trial,  but  not  upon  the  ground  of  Inconsistency  in  the  verdict, 
and  the  court  by  order  granted  plaintiff's  motion  for  a  new 
trial  upon  the  sole  ground  that  the  answers  of  the  special  ver- 
dict were  Inconsistent,  an  appeal  by  defendant  from  such  order 
carried  with  It  the  right  of  review  of  that  part  of  the  order 
which  denied  defendant's  motion  for  judgment  by  granting  a 
new  trial  Instead.    Jones  v.  Milwaukee  E.  R.  d  L.  Co.  427 

8.  Where  in  such  a  case  the  Inconsistency  In  the  verdict  Is  caused 

by  an  answer  which  has  no  support  in  the  evidence  and  with- 
out which  defendant  would  be  entitled  to  judgment  on  the  ver- 
dict, and  there  Is  no  offer  to  supply  additional  evidence  on  a 
new  trial  and  no  probability  appears  of  the  defect  being  cured 
upon  such  trial,  the  order  should  be  reversed  and  the  cause  re- 
manded with  the  direction  to  enter  judgment  for  the  defend- 
ant. Ihid. 

Same:  Findings,  when  disturbed.  See  Intebtjbban  Railways,  1. 
Trial,  3. 

9.  Findings  by  a  jury  will  be  disturbed  on  appeal  only  where  there 

Is  no  evidence  to  sustain  them,  or  where  the  weight  of  evi- 
dence is  against  them  and  Is  so  reinforced  by  all  reasonable 
probabilities  and  Inferences  that  It  becomes  overwhelming. 
Asserin  v.  Modern  Brotherhood  of  America,  520 

10.  The  decision  of  the  trial  court  In  a  considerate  discharge  of 

that  duty  will  not  be  disturbed  on  appeal  unless  clearly  wrong 
from  the  viewpoint  of  the  appellate  court,  due  heed  being 
given  to  the  trial  judge's  more  favorable  opportunity  to  reach 
a  right  conclusion.    BchUesleder  v.  Milwaukee  E.  R.  d  L.  Co. 

668 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Ap- 
peal, 8.  Assault  and  Battebt,  4.  Damages,  4.  Electbigitt, 
2.  Evidence,  10,  12.  Instbtjctions  to  Jury,  2-4.  Masteb  and 
Servant,  11,  13,  21,  33,  43.  Municipal  Corporations,  13.  Neg- 
ligence, 1,  8.  Pleading,  2,  3,  5.  Reeebence,  3.  Street  Rail- 
ways,  16.  Taxation,  5.  Trial,  3,  8,  13,  17,  19,  20,  24,  25. 
Trusts  and  Trustees,  5.    Witnesses,  2,  4. 

11.  The  admission  of  evidence  wholly  and  manifestly  Irrelevant  to 

the  issue  submitted  to  the  jury  was  not  prejudicial  error. 
Samson  v.  "Ward,  4g 

12.  Rulings  of  the  trial  court  to  the  effect  that  there  Is  a  fair  con- 

flict In  the  evidence  or  In  reasonable  Inferences  therefrom  as 
to  certain  questions,  requiring  their  submission  to  the  jury, 
win  be  upheld  on  appeal  unless  clearly  shown  to  have  been 
wrong.    Szczepanski  v.  Chicago  d  N.  W.  R.  Co.  igo 

13.  Error,  if  any,  in  the  admission  of  a  writing  purporting  to  have 

been  executed  on  the  part  of  defendant  by  an  agent,  because 
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the  proper  foundation  for  Its  Introduction  was  not  seasonablj 
laid,  was  cured  by  proof  that  the  defendant  knew  of  the  ar- 
rangement embodied  in  the  writing,  became  a  party  thereto, 
carried  it  out  exactly,  and  received  the  full  consideration 
named  therein.    Garlick  v,  Morley,  397 

14.  Brrors  in  the  reception  or  rejection  of  writings  are  not  preju- 
dicial where  all  matters  embodied  in  such  writings  otherwise 
appear  in  evidence  without  objection.  Ibid. 

Determination  and  disposition  of  cause:  Mandate.  See  AnvxBss 
PosssssiON,  4.    Appeal,  8. 

Bringing  cause  to  trial  after  reversal. 

16.  Where  a  Judgment  in  plaintiff's  favor  was  reversed  and  the 
cause  remanded  with  directions  to  bring  in  other  parties,  frame 
issues,  and  reopen  the  case  for  the  reception  of  further  evi- 
dence and  the  making  of  findings,  and  plaintiff  failed  to  bring 
the  cause  to  trial  or  to  obtain  a  continuance  within  one  year 
after  such  reversal,  the  action  was  properly  dismissed  under 
sec.  3072,  Stats.  (Supp.  1906:  Laws  of  1905,  oh.  365),  altiiough 
plaintiff  did,  within  the  year,  file  a  petition  to  amend  the  com- 
plaint and  bring  in  the  additional  parties.  Eisentraut  v.  Cor- 
nelius, 282 

16.  A  continuance  for  cause  might  have  been  applied  for  before  the 
case  was  noticed  for  trial.  Ihid 

Appeal  from  common  coi^nciZ.    See  Municipal  Gobporations,  6-8. 

Appkalablb  Obdkes.    See  Appeal,  1. 

Abbitbatiok.    See  GoNSTrrunoNAL  Law,  21.    Gontbacts,  4,  6,  7,  9. 

ASSAULT  AND  BATTERY. 

OivU  action:  Evidence. 

L  In  an  action  for  injuries  alleged  to  have  been  caused  by  a  shot 
fired  by  defendant  while  plaintiff  and  others  were  at  a  chari- 
vari on  defendant's  premises,  the  evidence  Is  held  suflicient  to 
warrant  the  Jury  in  finding  that  defendant  shot  the  plaintiff 
without  Justification.    Palmar  v.  Smith,  70 

2.  It  being  alleged  in  the  answer  that  plaintiff  and  those  with  him 

had  conspired  unlawfully  to  frighten  and  terrify  defendant  and 
his  wife  and  to  trespass  on  his  premises,  plaintiff  was  properly 
allowed  to  testify  that  he  went  to  defendant's  house  to  con- 
gratulate him  and  have  a  good  time  and  with  no  Intention  of 
harming  him  or  his  wife  or  property.  Ibid. 

3.  Evidence  that  defendant's  brother  had  told  plaintiff  that  he  and 

his  companions  would  have  to  make  more  noise  to  get  defend- 
ant out,  was  competent  as  having  a  bearing  upon  plalntUTs 
purpose  in  going  upon  defendant's  premises  and  as  being  a 
part  of  the  transaction.  Ibid. 

Bame:  Instructions  to  jury. 

4.  An  instruction  that,  although  plaintiff  and  his  companions  were 

trespassers  and,  if  their  purpose  was  to  disturb  defendant  by 
violent  or  tumultuous  noises,  they  were  also  an  unlawful  as- 
sembly, "nevertheless  such  a  situation  would  not  of  itself  Jus- 
tify or  excuse  the  defendant  in  wantonly  firing  a  loaded  gun  or 
rifle  into  the  assembly  or  at  a  member  thereof,"  was  not  er- 
roneous as  against  the  defendant    Falmer  v.  Smithy  70 
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6.  The  use  of  the  word  "wantonly"  in  the  foregoing  and  other  in- 
structions is  criticised  as  being  too  favorable  to  defendant  in 
that  it  gave  the  Jury  to  understand  that  a  wanton  act  may  be 
Justified.  Ibid. 

6.  "Wantonly"  in  such  a  connection  means  intentionally,  without 

reasonable  cause,  and  in  a  lawless,  destructive  spirit.  A  wan- 
ton act  cannot  be  a  lawful  act.  Ibid, 

7.  In  such  a  case  defendant  would  not  be  Justified  in  shooting 

merely  because  it  appeared  to  him  to  be  necessary  in  defense 
of  himself,  his  family,  and  dwelling,  if  upon  the  facts  and  cir- 
cumstances as  they  appeared  at  the  time  there  was  no  reason- 
able ground  to  apprehend  a  design  upon  the  part  of  those  as- 
sembled to  do  great  personal  injury  or  to  commit  a  felony. 

Ibid. 
Same:  Punitory  damages. 

8.  Punitory  damages  may  be  awarded  for  the  wanton  shooting  of  a 

person  taking  part  in  a  charivari.    Palmer  v.  Smith,  70 

Assessments.    See  Taxation,  1. 

Assignments.    See  Judgment,  3-5. 

Assumption  of  Agency.    See  Principal  and  Agent. 

Assumption  of  Liabilitt.    See  Corpobations,  1-3. 

Assumption  of  Risk.  See  Constitutional  Law,  4,  6,  7,  10.  Inteb- 
UBBAN  Railways,  9-11.  Master  and  Servant,  82,  40-43. 
Pleading,  6. 

Attorneys.    See  Appeal,  1.    Guardian  and  Ward. 
Automobiles.    See  Highways,  9. 
Bailment.    See  Warehousemen. 

BANKRUPTCY. 
Dividends. 

1.  Within  the  meaning  of  an  agreement  by  which  the  assignee  of 

certain  claims  against  the  bankrupt  estate  of  a  partnership 
was  to  pay  to  the  assignor  any  amount  in  excess  of  five  per 
cent,  which  might  be  received  as  a  dividend  from  such  bank- 
rupt estate,  a  dividend  paid  to  the  assignee  upon  such  claims 
was  received  from  the  bankrupt  estate  of  the  partnership,  al- 
though the  funds  from  which  it  was  paid  were  derived  from 
the  individual  bankrupt  estate  of  one  of  the  partners,  the  as- 
sets of  whose  estate  were  never  formally  transferred  to  the 
assets  of  the  firm  estate.  The  only  way  in  which  firm  creditors 
could  lawfully  receive  a  dividend  derived  from  the  individual 
estate  of  a  partner  was  by  virtue  of  a  transfer,  actual  or  con- 
structive, to  the  partnership  estate;  hence  a  constructive  trans- 
fer .  by  operation  of  law  must  be  held  to  have  been  made. 
Frame  v.  Attermeier,  485 

Discharge:  New  promise  to  pay:  Consideration. 

2.  'Findings  by  the  trial  court  to  the  effect  that  promises  by  a  bank- 

rupt, made  both  before  and  after  his  discharge,  to  pay  a  creditor 
in  full  were  not  made  in  consideration  of  such  creditor's  act- 
ing or  forbearing  to  act  in  the  bankruptcy  proceedings,  were 
not  extorted  from  the  debtor,  and  were  not  based  upon  any  un- 
lawful consideration,  are  held  to  be  sustained  by  the  evidence. 
Cohen  v.  Lachenmaier^  649 
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8.  Discharge  of  a  bankrupt,  based  on  a  compoaitlon  after  bank- 
ruptcy  proceedings  are  instituted,  is  a  discharge  by  operation 
of  law,  not  by  the  voluntary  assent  of  the  creditors;  and  a  debt 
80  discharged  will  support  a  new  promise  of  payment.       Ibid, 

Benefit  Insubance.    See  Insubancb,  I, 
Bill  of  Exceptions.    See  Appeal,  6. 

BILLS  AND  NOTEa 
See  Gifts,  2-4.    Sales,  6. 

1.  A  promissory  note  which,  in  violation  of  sec.  1675 — la,  Stata. 

(Supp.  1906:  Laws  of  1903,  ch.  438),  does  not  state  that  the 
consideration  therefor  was  the  sale  of  a  stallion,  etc..  Is  not 
void  in  the  hands  of  an  innocent  purchaser  for  value  in  due 
course.    Samson  v.  Ward,  48 

2.  One  who,  before  its  maturity  and  without  knowledge  as  to  the 

original  consideration,  takes  such  a  note  in  part  payment  and 
part  execution  of  an  executory  contract,  is  an  Innocent  pur- 
chaser for  value,  even  though  such  contract  is  not  fully  exe- 
cuted until  after  notice  to  him  of  the  consideration  for  which 
the  note  was  originally  given.  Ibid. 

3.  Where  a  note  given  to  a  bank  with  collateral  security  has  been 

fully  paid  out  of  sums  realized  by  the  receiver  of  the  bank 
from  such  collateral,  the  receiver  has  no  right  to  indorse  on  the 
note  the  amount  which  the  maker  has  on  deposit  in  the  bank. 
Baker  v.  First  Nat,  Bank,  307 

[4.  Whether  one  can  give  an  accommodation  note  to  a  bank,  when 
he  knows  or  ought  to  know  that  it  is  to  be  used  to  swell  its 
apparent  assets,  and  afterwards  defeat  a  recovery  thereon  by 
the  receiver  of  the  bank  on  the  ground  that  the  note  was  with- 
out consideration,  not  determined.]  Ibid, 

Boom  Companies.    See  Corporations,  7,  10. 

BOUNDARIES. 

Relocating  lost  or  obliterated  comers. 

1.  Bottom  land,  a  spring  brook,  and  a  creek,  referred  to  in  the  fleld- 

notes  of  the  original  government  survey,  are  "permanent  ob- 
jects" within  the  meaning  of  sec.  27  of  Uie  Rules  of  the  Gen- 
eral Land  Office,  relating  to  the  restoration  of  lost  or  obliter- 
ated corners.    Lind  v.  Hustad,  56 

2.  Where  three  calls  of  the  field-notes  for  permanent  natural  ob- 

jects unite  in  the  relocation  of  a  section  comer  it  cannot  be 
called  a  lost  corner,  but  should  be  relocated  in  accordance  with 
such  calls.  Ibid. 

8.  Where  such  relocation  of  the  comer  establishes  the  boundary 
line  between  the  parties,  evidence  of  reputation  and  acquies- 
cence is  incompetent  to  establish  the  line  in  a  different  place. 

Ibid. 

BROKERS. 
Liability  of  principal. 

Where  the  manager  of  a  corporation  had  authority  to  obtain  in- 
surance for  it,  subject,  at  most,  to  the  right  of  the  corporation 
CO  elect  not  to  keep  the  policies  if  the  president  passed  un- 
favorably upon  them,  that  reservation  did  not  give  the  corpora- 


Wis.]  index.  685 


tlon  a  right  to  keep  a  policy  and  enjoy  the  insurance  under  it 
for  a  considerable  period  and  then  return  it  as  never  having 
been  accepted  for  any  purpose;  and  upon  a  policy  being  re- 
turned for  cancellation  under  such  circumstances,  a  broker 
who  had  procured  it  at  the  request  of  the  manager  was  en- 
titled to  recover  from  the  corporation  the  amount  which  he 
was  obliged  to  pay  as  earned  premium  on  the  policy.  Silver- 
man V.  Kaukauna  G.,  E.  L.  dc  P.  Co,  454 

Building  Contbacts.    See  Contracts,  4-9. 

B^DEN  or  Proof.    See  Municipal  Corporations,  13.    Trial,  7. 

Carriers.     See   Corporations,    10.     Interubban    Railways.     Rail* 
ROADS.    Street  Railways. 

Casualty  Insurance.    See  Insuranci^  2,  3. 

Certiorari.    See  Constitutional  Law,  17,  20. 

Charivari.    See  Assault  and  Batiebt. 

Checks.    See  Sales,  5. 

Children.    See   Infants.    Masteb   and   Skbvant,   18.    Neoligencb, 
20-24.     Street  Railways,  13-16. 

Cities.    See  Municipal  Corporations. 

Civil  Service.    See  Officers. 

Classification.    See  Constitutional  Law,  5-9. 

Collateral  Security.    See  Bhjjs  and  Notes,  8. 

Color  of  Title.    See  Homestead,  2. 

Commerce.    See  Corporations,  18,  19. 

Commercial  Paper.    See  Bills  and  Notes.    Gists,  2-4.    Sales,  6. 

Commissions.    See  Master  and  Sebvant,  3-5. 

Common  Carriers.    See  Corporations,   10.    Iktkbubbait  Railways. 
Railboads.    Stbeet  Railways. 

Compabativb  Negligence.    See  Railboads,  19-21. 

COMPROMISE  AND  SETTLEMENT. 

1.  Settlements  fairly  made  and  untainted  by  fraud  should  be  up- 

held.   Schweikert  v,  John  R.  Davis  Lumber  Co.  242 

2.  To  impeach  a  formal  written  instrument  on  the  ground  of  fraud 

or  mistake  the  proof  must  be  clear  and  convincing  beyond  rea- 
sonable controversy.  Ibid, 

3.  In  an  action  for  personal  injuries,  evidence  (stated  in  the  opin- 

ion) is  held  insufficient  to  avoid  a  written  contract  of  settle- 
ment and  release,  and  to  have  warranted  the  trial  court  in 
changing  a  finding  by  the  jury  that  plaintiff  at  the  time  of 
signing  was  not  mentally  competent  to  make  such  contract. 

Ibid. 
•Conditions. 

Precedent    See  Contbacts,  4. 
Subsequent    See  Landlobd  and  Tenant,  8. 

CONFLICT  OF  LAWS. 

1.  A  right  to  be  vindicated  by  an  action  in  court  Is  dependable  on 
the  law  of  the  country  where  the  cause  of  action  is  claimed  to 
have  arisen.    White  v.  MinneapoHa,  8t.  P.  d  8.  8,  M,  R.  Co.    141 
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2.  For  establishment  of  a  cause  of  action  dependable  npon  the  law 
of  a  foreign  country  such  law  should  be  pleaded  and  proved  the 
same  as  any  other  essential  fact  Ihid, 

5.  Where  a  violated  right  involving  a  cause  of  action  is  dependable 

on  the  law  of  a  foreign  country,  and  that  law  is  not  brought 
to  the  attention  of  the  court  by  pleadings  and  evidence,  the 
same  is  conclusively  presumed  to  be  like  tiie  law  of  the  forum. 

Ck>N8iDEBATioN.    See  Bankruptcy,  2,  3.    Bills  awd  Norss,  1,  2,  4. 
Evidence,  3. 

CONSTITUTIONAL  LAW. 
Construction. 

1.  Ck)nstitutional  commands  and  prohibitions  either  distinctly  laid 

down  in  express  words  or  necessarily  implied  from  general 
words  must  be  implicitly  obeyed;  but  where  a  statute  framed 
to  meet  new  economic  conditions  and  difficulties  arising  there- 
from is  attacked  as  contravening  the  general  language  or 
policy  of  the  constitution,  not  merely  the  conditions  prevailing 
at  the  time  of  the  adoption  of  the  constitution  but  also  the 
changed  social,  economic,  and  governmental  conditions  and 
ideals  of  the  present  time  and  the  problems  which  those 
changes  have  produced  must  be  considered  in  determining  the 
questions  of  construction  and  interpretation  of  such  general 
language  or  policy.  But  see  separate  opinions  of  Babnes  and 
Marshall,  JJ.    Borgnis  v.  Falk  Co,  327 

Legislative  powers.    See  Infants.    Municipal  Corporations,  1. 

2.  When  acting  within  constitutional  limitations,  the  legislature 

settles  and  declares  the  public  policy  of  the  state;  and  a  con- 
stitutional statute  cannot  be  held  to  be  contrary  to  public 
policy.    Borgnis  v,  Falk  Co.  327 

3.  Courts  may  determine  public  policy  upon  a  subject  only  by  de- 

claring the  principle  of  common  law  applicable  thereto,  in  the 
absence  of  constitutional  or  statutory  determination  as  to  such 
policy;  and  any  public  policy  thus  created  or  determined  by  the 
courts  may  be  at  any  time  reversed  or  changed  by  the  legis- 
lature, provided  it  acts  within  constitutional  lines.  Ihid, 

4.  A  statute  abolishing,  in  actions  by  servants  against  masters  for 

injuries  accidentally  received,  the  defenses  of  assTxmption  of 
risk  and  negligence  of  fellow-servants  is  valid,  in  the  absence 
of  any  express  constitutional  provision  on  the  subject        IlHd. 

6.  Although  the  legislature  might  in  its  discretion  classify  occupsr 

tions  and  abolish  said  defenses  as  to  the  more  hazardons  in- 
dustries while  retaining  them  as  to  the  less  hazardous,  it  need 
not  make  such  classification,  but  may  abrogate  the  defenses  as 
to  all  occupations.  Ibid. 

6.  Classification  in  statutes  must  be  based  on  substantial  distinc- 

tions which  make  real  differences,  must  be  germane  to  the 
purpose  of  the  law,  must  not  be  limited  to  existing  condttlona 
only,  and  must  apply  equally  to  each  member  of  the  class.    JMd. 

7.  In  the  Workmen's  Compensation  Act   (ch.  50,  Laws  of  1911; 

sees.  2394 — 1  to  2394 — 32,  Stats.),  providing  a  comprehensive 
scheme  by  which  accidental  injuries  to  employees  are  to  be 
compensated  for  by  the  employers  according  to  certain  definite 
rules  to  be  administered  by  an  Industrial  Commission,  a  pro> 
vision  abrogating  the  defenses  of  assumption  of  risk  and  negli- 
gence of  fellow-servants  as  to  those  employers  who  do  not  elect 
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to  come  under  the  law,  but  preserving  such  defenses  intact  to 
those  who  do  so  elect,  does  not  involve  any  invalid  classifica- 
tion. Ibid. 

8.  A  minor  classification  in  such  act  by  which  the  fellow-servant 

defense  is  preserved  as  to  all  employers  employing  less  than 
four  employees  in  a  common  employment  Is  also  valid.       Ibid. 

9.  The  question  as  to  the  legitimacy  of  such  a  classification  is  not 

whether  there  may  be  some  in  one  class  whose  situation  is 
practically  the  same  as  that  of  some  in  the  other  class,  but 
whether  there  is  a  "distinction  between  the  classes  as  classes, 
whether  there  are  characteristics  which,  in  a  greater  degree, 
persist  through  the  one  class  than  in  the  other  which  justify 
legal  discrimination  between  them."  Ibid. 

10.  The  Workmen's  Compensation  Act  expressly  gives  to  each  em- 

ployer and  employee  a  free  choice  as  to  whether  he  will  accept 
its  terms  or  not;  and  its  provisions  abolishing,  as  to  those  em- 
ployers only  who  do  accept,  the  defenses  of  assumption  of  risk 
and  negligence  of  fellow-servants  cannot  be  said  to  be  in  fact 
coercive  of  acceptance;  nor  can  it  be  said  that  when  the  em- 
ployer accepts  the  law  the  employee  will  feel  compelled  to  ac- 
cept also,  through  fear  of  discharge  if  he  do  not  accept.  Such 
results  are  conjectural  only  and  a  statute  cannot  be  held  in- 
valid upon  mere  speculation  or  conjecture.  Ibid, 

11.  The  legislature  may  properly  declare,  in  a  statute,  its  intention 

that  one  part  or  section  thereof  is  not  a  compensation  for  and 
that  it  may  be  separated  from  the  remainder  of  the  act,  for  the 
very  purpose  of  saving  such  remainder  from  being  invalidated 
in  case  the  first-named  part  or  section  be  held  unconstitutional. 

Ibid. 

12.  Objections  to  the  act  which,  even  if  sustained,  would  not  invali- 

date the  entire  law  but  only  specific  provisions  thereof,  are  not 
now  passed  upon,  but  are  reserved  for  consideration  when  ac- 
tual cases  shall  arise  calling  for  a  decision  thereof.  Among  the 
questions  so  reserved  are  those  as  to  the  validity  of  the  pro- 
vision that  the  Commission  or  any  member  thereof,  or  any  ex^ 
aminer  appointed  thereby,  shall  have  power  to  issue  subpoenas, 
obedience  to  which  shall  be  enforced  by  contempt  proceedings 
in  the  circuit  court,  and  as  to  the  validity  of  the  clauses  which 
empower  the  Commission  (1)  to  declare  and  enforce  penalties 
against  the  employer  for  failure  to  perform  certain  orders  of 
the  Commission  made  pending  hearing  (sec.  2394 — 17);  (2)  to 
set  aside  or  modify  contracts  of  settlement  previously  made  by 
the  parties  (sec.  2394 — 15);  and  (3)  to  regulate  the  amount  of 
contingent  attorney's  fees  and  permit  one  claimant  to  make  a 
contract  which  it  may  refuse  to  allow  another  to  make  (sec. 
2394—22).  Ibid. 

Judicial  powers  and  functions.    See  CoNSTrrunoirAL  Law,  8. 

13.  Special  circumstances  may  make  it  the  duty  of  the  court  to  pass 

upon  the  constitutionality  of  a  statute  even  where  a  decision 
of  that  question  is  not  essential  to  a  disposition  of  the  particu- 
lar case  before  it.    Borgnis  v.  Falk  Co.  827 

14.  A  statute  must  be  sustained  unless  it  is  clear  beyond  reasonable 

question  that  it  violates  some  constitutional  limitation  or  pro- 
hibition. Ibid. 

15.  The  Industrial  Commission  by  which  the  Workmen's  Compensa- 

tion Act  is  to  be  administered  is  not  a  court.    It  is  an  adminis- 
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tratlve  body  which  is  empowered,  in  the  course  of  its  admin- 
Istration  of  the  law,  to  determine  some  questions  of  fact  and 
apply  the  existing  law  thereto,  and  in  so  doing  it  acts  quasi- 
Judicially,  but  it  is  not  thereby  invested  with  Judicial  power  In 
contravention  of  the  constitution.    Art.  YII,  sec.  2.  Ibid. 

16.  Administrative  boards  or  commissions  may  lawfully  be  endowed 

with  very  broad  powers,  and  a  decision  of  such  a  board,  when 
acting  within  its  Jurisdiction,  but  not  otherwise,  may  be  made 
conclusive  and  not  subject  to  review  by  the  courts.  Ibid. 

17.  The  question  of  the  Jurisdiction  of  such  a  board  is  one  always 

open  to  review  by  the  courts,  and  if  no  appeal  from  the  board 
is  provided  such  review  may  be  had  on  writ  of  certiorari. 

Ibid. 

18.  Clear  violations  of  law  in  arriving  at  the  result  reached  by  the 

board,  such  as  acting  without  evidence  when  evidence  is  re- 
quired, or  making  a  decision  contrary  to  all  the  evidence,  con- 
stitute jurisdictional  error  and  will  Justify  reversal  of  the 
board's  action,  as  well  as  the  failure  to  take  the  proper  steps  to 
acquire  Jurisdiction  at  the  beginning  of  the  proceeding.    Ibid. 

19.  Questions  as  to  the  existence  of  the  facts  upon  which  the  right 

of  the  Industrial  Commission  to  act  depends  must  be  decided 
by  the  Commission  in  the  first  instance,  but,  being  Jurisdic- 
tional questions,  the  decision  thereof  must  be  open  to  review  in 
some  court  of  competent  Jurisdiction.  Ibid. 

20.  Although  the  act  provides  that  the  findings  of  fact  made  by  the 

Commission  shall,  in  the  absence  of  fraud,  be  conclusive,  yet  it 
also  provides  for  an  action  in  the  circuit  court  in  which  the 
Commission's  award  may  be  set  aside  upon  the  ground,  among 
others,  that  the  Commission  acted  "without  or  in  excess  of  its 
powers;"  and  the  quoted  expression  is  equivalent  to  or  at  least 
inclusive  of  the  expression  ''without  or  in  excess  of  its  Jurisdic- 
tion," as  those  words  are  used  in  certiorari  actions.  Ibid. 

21.  When  employer  and  employee  elect  to  come  under  the  law  they 

do  not  thereby  wholly  stipulate  away  their  rights  to  resort  to 
the  courts,  but  merely  make  an  agreement,  in  effect,  to  arbi- 
trate special  matters,  such  as  the  extent  of  an  injury  or  dlB- 
ability  and  the  like,  leaving  open  to  review  in  the  courts  the 
issues  as  to  fundamental  rights,  namely,  whether  the  parties 
have  elected  to  come  under  the  law  and  whether  the  injuries 
were  received  as  therein  specified.  Ibid. 

Obligation  of  contracts. 

22.  The  Workmen's  Compensation  Act  was  plainly  intended  to  apply 

to  all  employers  and  employees,  including  persons  employed 
under  contracts  of  service  which  were  made  prior  to  its  passage 
and  do  not  expire  until  some  definite  time  thereafter;  but  the 
obligations  of  such  contracts  are  in  no  wise  impaired.  Borgnis 
V,  Folk  Co.  327 

23.  The  legislature  may  at  any  time  change  the  remedy  for  torts 

yet  to  be  committed,  and  such  changes  do  not  affect  or  impair 
existing  contracts  of  employment.  Ibid. 

Due  process  of  law. 

24.  The  legislature  may  properly  provide  how  compensation  shall  be 

made  for  accidental  injuries  sustained  by  employees  in  the 
public  service;   and  in  raising  money  to  discharge  such  obli- 
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gatlomi  the  state  or  the  municipalities  levy  taxes  for  a  proper 
public  purpose  and  do  not  deprive  taxpayers  of  their  property 
without  due  process  of  law.    BorgnU  v.  Falk  Oo,  327 

Ck>NTiircjAiTCB.    See  Appeal,  16,  16. 

CONTRACTS. 

Requisites  and  validity.    See  Cobpobations,  13-17.    Indians,  2.    In- 
fants.   Injunction.    Stbebt  Railways,  5.    Vendor  and  Pub- 

CHASEB,  6. 

Same:  Consideration.    See  Bankbuptct,  2,  8.    Bills  and  Notes,  1,  2. 
Evidence,  3. 

Construction:  General  rules.    See  Landlobd  and  Tenant,  1.    Mas* 
TEB  AND  Servant,  3-5.    Sales.    Taxation. 

1.  A  contract  should  be  so  construed  as  to  give  effect  to  every  word 

therein,  if  the  writing  will  reasonably  bear  such  a  construc- 
tion.   Dore  V.  Olenn  Rock  Mineral  Spring  Co.  158 

Same:  Subscriptions. 

2.  It  was  agreed  between  the  subscribers  to  a  fund  to  purchase  a 

hospital  site  and  the  corporation  which  was  to  establish  and 
maintain  the  hospital,  that  if  the  corporation  should  fall  to  use 
the  land  for  such  purposes  or  should  otherwise  forfeit  its  rights 
therein  the  land  should  revert  to  the  Archbishop  to  be  used  or 
conveyed  to  some  other  corporation  for  hospital  purposes.  This 
agreement  was  incorporated  in  the  deed  conveying  the  site  to 
the  corporation  first  mentioned.  That  corporation  afterwards 
abandoned  the  hospital  and  turned  the  property  over  to  the 
grantor.  Judgment  was  obtained  against  the  corporation  for 
the  recovery  of  the  amount  of  certain  subscriptions  and,  execu- 
tion thereon  having  been  returned  unsatisfied,  a  creditors'  ac- 
tion was  brought  to  subject  the  land  to  the  lien  of  such  Judg- 
ment, it  being  alleged  in  effect  that  the  title  had  passed  from 
the  judgment  debtor  by  virtue  of  the  provision  in  the  deed  for 
reversion.  Held,  that  the  action  would  not  He.  If  the  judg- 
ment debtor  did  not  forfeit  the  property  it  is  subject  to  execu- 
tion; and  if,  as  alleged,  it  did  forfeit  it  the  title  is  where  the 
parties  agreed  that  it  should  go,  and  the  land  is  not  property 
of  the  debtor  or  held  in  trust  for  it.    Beloit  Hospital  v.  Ward. 

80 

3.  No  equitable  lien  against  the  hospital  property  for  the  money 

subscribed  exists  in  such  a  case.  Ibid. 

Same:  Building  contracts. 

4.  The  specifications  accompanying  a  building  contract  required 

the  contractor  to  give  certain  written  guaranties,  with  bond, 
as  to  the  roofing  and  cement  work,  but  the  contract  itself  pro- 
vided only  for  the  furnishing  of  materials  and  doing  the  work 
as  specified,  for  completion  of  the  structure  within  the  time 
designated  and  to  the  satisfaction  of  the  superintendent,  and 
for  payments,  from  time  to  time  and  upon  final  settlement, 
without  any  reference  to  or  dependence  upon  the  prior  giving 
of  such  guaranties.  The  owner  made  no  demand  for  the  guar- 
anties as  a  condition  of  final  payment,  and  the  superintendent 
did  not  base  his  refusal  to  Issue  his  final  certificate  upon  the 
contractor's  failure  to  furnish  them.  Held,  that  said  provi- 
sions in  the  specifications  were  independent  covenants,  and  the 

Vol.  147—44 
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giving  of  the  guaranties  was  not  a  condition  precedent  to  the 
contractor's  right  to  maintain  an  action  for  the  amount  due 
on  the  contract.    Corse  v.  Linke,  410 

5.  A  provision  in  a  building  contract  that  the  structure  shall  be 

turned  over  "free  and  clear  of  all  liens  and  claims  for  mate- 
rials furnished  and  work  and  labor  done,  or  otherwise,  arising 
...  in  favor  of  any  subcontractor,  materialman,  workman,  or 
laborer,"  calls  only  for  freedom  from  all  liens  and  from  all 
claims  which  might  become  liens  on  the  property.  /^id. 

6.  Evidence  sustaining  findings  by  a  referee  that  a  contractor  had 

substantially  completed  the  building,  that  the  owner  accepted 
and  occupied  it  before  suit,  but  refused  to  pay  more  than 
1424.16,  though  |1,794.75  was  due,  and  that  the  superintendent 
neglected  and  refused  to  ascertain  and  allow  the  deductions 
to  which  the  owner  was  entitled  and  the  amount  due  the  con- 
tractor for  extras,  sustains  the  conclusion  that  such  superin- 
tendent arbitrarily  and  unlawfully  refused  to  perform  his 
duty  as  a  disinterested  arbitrator  between  the  parties  and  to 
issue  a  final  certificate  of  substantial  performance,  and  that 
such  certificate  was  withheld  by  him  to  hinder,  defraud,  and 
delay  the  contractor  in  recovering  what  was  due  him.        Ihid, 

7.  Deviations  from  the  specifications  of  a  building  contract,  which 

were  approved  by  the  owner's  superintendent  in  charge  of  the 
work  and  afterwards  accepted  by  the  parties  in  negotiations 
which  resulted  in  a  supplementary  contract  providing,  among 
other  things,  for  a  new  superintendent,  cannot  subsequently 
be  made  the  basis  of  a  claim  of  nonperformance.  IJnd, 

8.  Omissions  amounting  to  131.25  in  a  building,  the  total  contract 

price  of  which  was  |11,400,  are  too  insignificant  to  furnish  a 
basis  for  a  claim  of  want  of  substantial  performance.  IJ^id, 

9.  Where  changes  in  a  building  are  ordered  by  the  superintendent, 

which  necessarily  delay  the  work,  this  necessarily  extends  the 
time  limited  for  completion  of  the  building.  Ihid, 

ck)ntribut0by  negligence.  sco  highways,  9.  instructions  to 
Jury,  8.  Interurban  Railways,  9.  Master  and  Servant,  7, 
21,  29,  43.  Municipal  Corporations,  11-13.  Nboliqengs,  13, 
19-24.    Railroads,  14,  18.    Street  Railways,  9-16. 

Conversion.    See  Warehousemen,  2. 
Conveyances.    See  Indians. 
Corners.    See  Boundaries. 

CORPORATIONS. 

Incorporation:  Assumption  of  liabilities  of  a  solvent  goin§  business. 

1.  Where  copartners  or  other  Joint  owners  of  a  solvent  going  busi- 

ness transform  themselves  into  a  corporation  to  which  the  joint 
property  is  transferred  in  exchange  for  shares  of  stock,  there 
may  be  either  an  express  or  implied  assumption  by  the  cor- 
poration of  prior  liabilities.    Ziemer  v.  C,  G.  Bretting  Mfg.  Co, 

252 

2.  Where  a  manufacturing  business,  conducted  by  the  widow  and 

heirs  of  a  former  owner,  was  taken  over  by  a  corporation 
formed  for  that  purpose  in  which  they  owned  nearly  all  the 
stock,  and  such  corporation  continued  the  business  under  the 
same  name  and  in  the  same  place,  using  the  old  books  without 
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break  or  rest  In  the  accountSi  under  a  resolution  of  the  stock- 
holders pursuant  to  which  the  property  was  taken  over  "as  of 
date  of  April  1,  1907/'  though  such  resolution  was  adopted  and 
the  actual  transfer  took  place  some  months  after  that  date,  the 
corporation  assumed  the  liability,  If  any,  of  the  former  owners 
of  the  business  for  an  Injury  to  an  employee  therein  occurring 
after  April  1,  1907,  although,  the  actual  transfer  to  the  corpora- 
tion not  having  been  consummated  at  the  time  of  the  Injury, 
the  Injured  person  was  not  In  the  employment  of  the  corpora- 
tion. Ibid. 

3.  The  phrase  "as  of  date  of  April  1,  1907,"  In  the  resolution  pur- 

suant to  which  the  ](>roperty  and  business  were  taken  over  by 
the  corporation  should  be  given  significance  with  reference  to 
business  losses  occurring  after  that  date,  although  such  resolu- 
tion described  tangible  property  only.  IMd.. 

Public-service  corporations:  Franchise:  Rates  for  service:  Enforce-- 
ment. 

4.  In  the  absence  of  a  prohibitory  statute  a  public-service  corpora- 

tion may  make  a  discrimination  In  rates  when  such  discrimina- 
tion Is  founded  upon  a  reasonable  difference  In  conditions  at- 
tending the  several  transactions,  but  otherwise  It  must  treat, 
all  alike,  especially  where  It  enjoys  a  substantial  monopoly. 
To  different  persons  dealing  with  It  under  substantially  similar 
circumstances  Its  charges  must  be  uniforms  Menominee  River 
B,  Co.  V,  Augustus  Spies  L.  d  C.  Co.  559- 

6.  Statutes  conferring  privileges  or  franchises  are  construed  strictly 
against  the  grantee  of  the  franchise  and  In  favor  of  the  public. 

Ibid. 

6.  Under  sec.  1777e,  Stats.  (1898), — declaring  that  the  corporations- 

therein  mentioned  shall  be  subject  to  the  conditions,  limita- 
tions, and  restrictions  imposed  upon  log-driving  corporations 
by  sec.  1777  so  far  as  applicable,  "excepting  in  the  cases 
wherein  special  provisions  relating  thereto  are  herein  made," — 
a  paragraph  in  sec.  1777  relating  to  services  performed  upon 
request  of  the  log  owner  Is  excluded,  as  being  within  the  ex- 
ception, by  special  provisions  In  sec.  1777e  covering  and  regu- 
lating in  a  different  manner  the  same  subject.  Ibid. 

7.  Where  sec.  1777e  gave  to  a  boom  company  exclusive  possession 

of  part  of  a  river  for  storing,  sorting,  and  delivering  logs,, 
and  authorized  it  to  collect  "toll  or  boom  charges"  and  provided 
that  such  corporation  should  be  subject  to  the  conditions,  lim- 
itations, and  restrictions  of  sec.  1777  so  far  as  applicable,  a  re- 
quirement contained  in  sec.  1777  that  tolls  should  be  reason- 
able and  uniform  applies  to  the  "toll  or  boom  charges"  men- 
tioned in  sec.  1777e. 

8.  In  the  phrase  "toll  or  boom  charges"  in  sec.  1777c  the  word  "or'" 

is  used  in  the  sense  of  "alias."  Ibid. 

9.  The  powers  and  duties  of  a  corporation  under  sec.  1777  are  dis- 

tinct and  separate  from  those  provided  for  in  sec.  1777e.    Ibid. 

10.  Boom  companies  under  sec.  1777e  are  not  common  carriers  in 

the  full  legal  sense  of  that  term,  although  they  present  some 
analogies;  but  they  are  public-service  corporations  having  their 
compensation  regulated  and  the  maximum  thereof  fixed  by 
statute.  Ibid. 

11.  The  charges  of  such  corporations  must  be  reasonable  and  uni^ 

form  and  not  exceed  fifty  cents  per  thousand  feet.  Ibid^ 
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12.  "Storing,  sorting  and  delivering/'  within  the  meaning  of  sec. 

1777e,  is  one  process  for  which  a  reasonable  uniform  charge 
not  exceeding  fifty  cents  per  thousand  feet  may  be  made;  and 
this  operation  cannot  be  separated  into  as  many  different  pro- 
cesses as  there  are  log  owners  or  delivery  gaps  and  a  different 
rate  made  at  each  gap.  Ihid^ 

13.  Such  public-service  corporations  cannot  make  valid  contracts 

for  tolls  or  boom  charges  which  are  not  uniform  or  which  are 
in  excess  of  the  maximum  fixed  by  law.  Ibid. 

14.  Nor  can  they,  by  adding  to  the  public  service  some  additional 

service  for  which  they  may  charge  whatever  the  parties  agree 
upon,  uphold  the  contract  upon  the  ground  that  all  that  part  of 
the  charge  in  excess  of  the  legal  maximum  will  be  taken  to  be 
for  the  private  service.  Ibid. 

15.  A  contract  prohibited  by  statute  Is  usually  void,  even  though 

no  penalty  be  imposed  upon  the  contracting  parties  or  either 
of  them.  Ibid, 

16.  A  contract  by  a  public-service  corporation  for  compensation  not 

uniform  and  in  excess  of  the  legal  maximum  will  be  held  in- 
valid and  incapable  of  ratification,  where  suit  is  brought 
thereon  by  the  corporation  against  one  for  whose  protection 
the  statutory  requirement  of  uniformity  and  the  statutory  max- 
imum of  charge  were  made.  Ibid. 

17.  Where  the  services  rendered  are  not  themselves  illegal  nor  per- 

formed in  consequence  of  the  illegal  contract,  although  the 
court  refuses  to  enforce  the  contract  the  corporation  which  per- 
formed the  service  may  recover  what  it  was  reasonably  worth 
at  a  uniform  rate  not  exceeding  the  amount  limited  by  statute. 

Ibid. 
Officers.    See  Bbokebs.    Sales,  3. 

Corporate  liabilities.    See  Bbokbbs. 

Foreign  corporations.    See  EIvidence,  2. 

18.  Facts  Incidentally  shown  in  an  action  Involving  a  sale  of  ma- 

chinery by  a  foreign  to  a  domestic  corporation,  stated  in  the 
opinion,  are  held  sufficient,  in  the  absence  of  any  showing  to 
the  contrary,  to  warrant  the  inference  that  the  machinery  was 
shipped  from  Pennsylvania  or  some  other  foreign  state,  and 
hence  that  the  transaction  involved  interstate  commerce. 
Wolf  Co.  V.  Kutch,  209 

19.  An  agreement  by  the  vendor  to  furnish  a  millwright  to  assist  the 

vendee  in  putting  the  machinery  In  place  was  a  mere  incident 
to  the  contract  and  did  not  deprive  it  of  its  interstate  character. 

Ibid. 
€k)STS.    See  Tbial,  18. 

Cbossings.     See   Intebubban   Railways,   6-8.     Nbguokkgi,   11-14. 
Railroads,  8~17. 

DAMAQBS. 

Compensatory  damages.    See  Libel  and  Slandeb,  !• 

Exemplary  damages.    See  Assaxtlt  and  Battebt,  8. 

Measure  of  damages.    See  Instbttctions  to  Jubt,  4. 

I.  The  measure  of  recoverable  loss  in  case  of  wrongful  injury  hf 
one  person  of  property  of  another,  is  the  diminished  market 
value  at  the  time  of  the  occurrence  with  interest  to  the  date 
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of  recovery,  and  the  special  damages,  If  any.    Geuder,  Paeaohke 
d  Frey  Oo,  v.  Milwaukee,  491 

2.  Funeral  expenses  are  a  proper  part  of  the  damages  recoverable 
by  a  parent  for  death  of  a  child  caused  by  negligence.  Becard 
V,  Rhinelander  Lighting  Co.  614 

Inadequate  damages.    See  Trial,  16. 

Excessive  damages:  Reduction  of  damages. 

8.  In  cutting  down  as  excessive  the  Jury's  award  of  damages  and 
compelling  defendant  to  submit  to  the  reduced  amount  at 
plaintiff's  option,  care  should  be  taken  not  to  Invade  the  con- 
stitutional right  of  trial  by  Jury;  and  this  may  be  done  by  fix- 
ing the  optional  amount  at  the  minimum  which  the  Jury  might 
rightfully  allow  on  the  evidence.  Becard  v.  Rhinelander  Light- 
ing Co.  614 

4.  An  error  of  the  trial  court  in  failing  to  cut  down  sufficiently  the 
Jury's  award,  thus  allowing  recovery  of  excessive  damages,  is 
not  reviewable  on  appeal  unless  the  question  was  properly 
saved  for  review  by  due  exception.  Ihid. 

Bame:  Bpecific  amounts. 

6.  An  award  of  $2,500  (reduced  from  $3,000  by  the  trial  court)  for 
death  of  a  boy  ten  years  of  age  is  held  not  so  excessive  that  it 
should  be  disturbed.    Lomoe  v.  Superior  W.,  L.  d  P.  Co.         6 

6.  An  award  of  $5,000  to  a  man  fifty-eight  years  of  age  and  earning 

$1.75  per  day,  for  permanent  injuries  to  his  left  leg  and  right 
foot,  though  considered  large,  is  sustained.  Ludvigson  v.  Su- 
perior Ship  Building  Co.  34 

7.  An  award  of  $900  for  an  injury  sustained  by  a  carpenter  seventy- 

one  years  old  and  earning  $2.50  per  day,  by  which  he  had  a 
hole  cut  through  his  face  into  his  mouth,  two  teeth  destroyed 
and  others  injured,  and  was  confined  to  his  bed  two  weeks  and 
to  his  house  two  months,  and  which  caused  rigidity  and  pain 
in  his  back  over  a  year  after  the  accident,  is  held  not  excessive. 
Zoellner  v.  Fond  du  Lac,  300 

8.  An  award  of  $9,000  for  the  death  of  an  experienced  engineer  and 

electrician,  forty-eight  years  old,  of  good  health  and  habits, 
earning  from  $100  to  $125  per  month,  who  left  a  widow  thirty- 
five  years  old  and  a  son  aged  eleven  years,  both  of  whom  had 
been  entirely  dependent  upon  him,  is  held  not  excessive.  Mc* 
Holm  V.  Philadelphia  d  Reading  C.  d  I.  Co  381 

9.  An  award  of  $11,000,  reduced  by  the  trial  court  from  $15,000, 

for  very  severe  injuries  permanently  incapacitating  a  man 
forty-seven  years  old,  is  held,  though  large,  not  so  excessive  as 
to  call  for  interference  by  this  court.  Scieczinski  v.  Filer  d 
Stowell  Co.  533 

DEAD  BODIES. 

1.  The  father  has  the  right  to  the  care  and  custody  of  the  body  of 

his  unmarried  daughter  for  the  purpose  of  providing  proper 
obsequies  and  sepulture,  and  any  one  wrongfully  Invading  this 
right  is  liable  to  respond  in  damages.  Wilde  v.  Milwaukee  E. 
R.  d  L.  Co,  129 

2.  The  body  of  a  girl  killed  by  defendant's  electric  car  at  a  high- 

way crossing  was  placed  by  the  trainmen  upon  the  car  and, 
accompanied  by  a  girl  companion,  was  taken  to  Milwaukee,  less 
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than  fifteen  miles  distant,  where  It  was  placed  in  a  morgue 
and  the  father  promptly  notified.  It  appeared  that  the  place 
of  the  accident  was  two  and  one-half  miles  from  the  father's 
house,  that  snow  had  rendered  the  roads  nearly  impassable, 
that  there  was  an  uninclosed  and  unattended  shelter  for  pas- 
sengers at  the  place  and  a  farmhouse  near  by,  and  that  de- 
fendant's road  ran  through  a  well  settled  farming  country. 
Held,  that  the  jury  were  warranted  in  finding  that  no  right  of 
the  father  was  invaded  by  such  disposition  of  the  body.       Ibid. 

8.  The  jury  were  properly  instructed  in  such  case  that  defendant 
was  not  liable  if  what  was  done  by  its  servants  with  the  body 
was  done  in  good  faith  and  solely  for  tbe  purpose  of  accom- 
plishing an  early  return  thereof  to  the  plaintiff,  and  if  the 
acts  and  conduct  of  such  servants  were  not  characterized  by 
recklessness  or  heartlessness.  IlHd, 

DiATH.    See  Damages,  2,  5,  8.    Dead  Bodies.    Electbicitt,  1-3.     Ik- 

TEBUBBAN   RAILWAYS,   9,   10.      NEGUOENCB,   9.      PlBADINO,   3,   4.   6. 

Railboads,  15,  24. 

DsBTOB  AND  Cbeditob.  Soo  Bankbuptct.  Bnxa  aitd  Notes.  Bbok- 
ebs.  compbomise  and  settlement.  contbaots.  fomfkituml 
Fbattd.    Gabnishment.    Homestead.    Indians. 

Dbclabations.    See  Gifts,  3.    Railboads,  10. 

Deeds.    See  Indians. 

Deuveby.    See  Guts,  1-^.    Sales,  5. 

Depositions.    See  Appeal,  2. 

DiBECTiNG  Vebdict.    See  Tbial,  11-13. 

Dischabgb.    See  Bankbxtptcy,  2,  3. 

DiscBETioN.    See  New  Tbial.    Tbial,  1,  18. 

Discbimination.    See  Cobpobations,  4,  11-14,  16. 

Dividends.    See  Bankbuptcy,  1. 

Docks.    See  Landlobd  and  Tenant,  1.    Railboads,  23,  24. 

Dxte  Pbocess  of  Law.    See  Constitutional  Law,  24. 

Election  of  Remedies.  See  Injunction.  Landlobd  and  Tknaut,  2. 
Tbusts  and  Tbustees,  2,  3. 

ELECTRICITY. 

1.  In  an  action  for  death  of  a  boy,  alleged  to  have  been  caused  by 

electric  current  transmitted  to  a  guy  wire  from  defendant's 
primary  lighting  wires,  evidence  that  boys  of  the  neighborhood 
played  about  the  guy  wire  and  swung  upon  it,  even  though  not 
sufficient  to  prove  a  general  custom,  was  admissible  upon  the 
question  of  defendant's  negligence  in  allowing  the  wire  to  re- 
main in  a  dangerous  condition,  in  connection  with  other  evi- 
dence tending  to  show  that  for  at  least  two  months  before  the 
accident  the  conditions  with  respect  to  contact  between  the 
wires  were  such  as  to  charge  defendant  with  notice  thereof. 
Lomoe  v,  Superior  W.,  L.  d  P.  Co.  5 

2.  The  opinion  of  an  expert,  given  in  reply  to  a  hypothetical  ques- 

tion, that  the  cause  of  the  boy's  death  was  an  electric  shock, 
was  not  prejudicial  to  defendant,  even  if  the  question  was  ob- 
jectionable as  calling  for  a  deduction  proper  to  be  made  only 
by  the  jury,  where  from  the  undisputed  facts  no  other  infer- 
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ence  could  be  drawn  than  that  the  boy  was  killed  by  an  electric 
current  communicated  to  the  guy  wire  from  the  lighting  wires. 

Ibid, 

Z,  The  evidence  (stated  In  the  opinion)  is  held  to  sustain  a  find- 
ing by  the  Jury  to  the  effect  that  defendant  was  chargeable 
with  notice  of  the  condition  of  the  wires.  Ihid. 

4.  It  was  proper  to  charge  the  Jury  in  such  case  that  danger  in  the 
use  of  electricity  is  imminent  and  lurking  in  character;  that  a 
high  degree  of  watchfulness  for  the  prevention  of  accidents  is 
imposed  upon  persons  handling  electric  currents;  and  that  such 
watchfulness  should  take  into  account  the  acts  of  strangers 
and  of  the  public  generally.  Ibid. 

Sminent  Domain.    See  Intebusban  Railwats,  "L 

SSquitablb  Liens.    See  Ck>NTBACTS,  3. 

Equttt. 
Jurisdiction.    See  Injunction.    Landlobd  and  Tenant,  4. 
Laches.    See  Trusts  and  Trustees,  4. 

ESTOPPEL. 

Creation  and  obligation.    See  Insurance,  2,  8.    Judgment,  1,  2,  6. 

Pleading. 

Where  there  is  no  opportunity  to  plead  an  estoppel  or  waiver 
there  Is  no  necessity  for  pleading  it.  Thus,  in  an  action  on  an 
insurance  policy,  where  waiver  was  not  a  part  of  plaintiff's 
cause  of  action,  but  forfeiture,  if  there  was  one,  was  a  defense, 
and  such  defense  was  pleaded  but  not  so  as  to  call  for  a  reply, 
plaintiff  might  prove  a  waiver  of  the  forfeiture  without  having 
pleaded  it    Ramsey  v.  Traveler$*  Protective  Aaso.  405 

EVIDENCE. 

Presumptions.  See  Adverse  Possession,  1,  2.  Conilict  or  Laws,  8. 
Evidence,  2.  Highways,  2,  4.  Insurance,  2.  Master  and 
Servant,  24,  26,  36.  Municipal  Corporations,  11.  Principal 
and  Agent,  4.    Railroads,  14. 

Burden  of  proof.    See  Municipal  Corporations,  13.    Trial,  7. 

Relevancy  and  m^erialitv.    See  Evidence,  4,  5. 

Same:  Res  gestw.    See  Assault  and  Battery,  3.    Qirrs,  3. 

Same:  Competency.  See  Assault  and  Battery,  8.  Boundaries,  8. 
ESlectricity,  1.    Food,  1.    Highways,  1,  2.    Negligence,  6. 

Admissions. 

1.  When  in  a  pleading  a  fact  is  admitted  by  clear  and  necessary 

implication  from  other  facts  expressly  stated,  the  admission  is 
as  effective  as  if  specifically  made  and  will  not  be  overcome 
by  a  mere  general  denial.    Wolf  Co.  v.  Kutch,  209 

2.  Thus,  an  admission  in  a  pleading  by  a  foreign  corporation  that 

it  has  not  obtained  from  the  secretary  of  state  a  license  to  do 
business  in  Wisconsin  is  in  effect  an  admission  that  it  has  not 
complied  with  sec.  1770&,  Stats.  (1898),  so  as  to  entitle  it  to 
such  license, — ^the  presumption  being  that  the  secretary  of  state 
has  performed  his  duty  to  issue  a  license  to  a  corporation  en- 
titled thereto.  Ibid, 

Declarations,    See  Gifts,  8.    Railroads,  10. 
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Documentary  evidence:  Ancient  documents.    See  Hiohwatb,  1,  t. 
Parol  evidence  affecting  writings:  Coneideratian, 

3.  Where  an  assignment  recited  that  it  was  made  in  oonslderatioiD 

of  "one  dollar  and  other  good  and  valuable  conslderatlonB," 
parol  evidence  of  the  negotiations  leading  up  to  the  written 
agreement  was  admissible  to  show  what  such  other  considera- 
tions were.  Such  evidence  did  not  tend  to  vary  or  contradict 
the  written  instrument,  but  only  to  explain  it  Frame  v.  Atter- 
meier,  4SS 

Opinion  evidence:  Subjects  of  expert  testimony.    See  Euci'bicitt,  2. 

4.  Testimony  that  appliances  similar  to  those  in  question  were  In 

general  use  by  other  employers  of  ordinary  care  in  the  same 
business  was  properly  excluded,  both  because,  by  reason  of  his 
limited  knowledge  on  the  subject,  the  witness  was  not  compe- 
tent to  give  such  testimony,  and  because  it  was  immaterial,  in 
that  it  did  not  go  to  the  real  question  in  the  case,  which  was 
whether  employers  of  ordinary  care  in  the  same  kind  of  busi- 
ness used  hooks  with  locking  devices  which,  notwithstanding 
such  devices,  would  drop  out  of  the  staples  in  the  buckets  in 
connection  with  which  they  were  used.  Benson  v.  Superior 
Mfg.  Co.  20 

6.  Opinion  evidence  that  the  hook  in  question  was  safer  than  the 
open  hook  which  was  ordinarily  used  in  such  work,  that  it  was 
a  suitable  hook  for  the  purpose  for  which  it  was  used,  that  it 
was  a  reasonably  safe  appliance,  and  that  it  was  considered  a 
standard  hook,  was  also  immaterial,  since  there  was  nothing^ 
to  show  any  defect  in  the  hook  except  when  used  in  connection 
with  the  staple  which  it  did  not  fit  Ibid. 

6.  Opinions  not  based  on  any  hypothetical  statement  of  facts,  but 

directed  to  and  passing  upon  the  very  questions  which  are  to 
be  submitted  to  the  jury,  are  not  admissible  in  evidence.    Ilnd. 

7.  Opinions  as  to  matters  of  fact  which  may  be  testified  to  directly 

or  shown  by  actual  demonstration — in  this  case  whether  the 
hook  in  question,  when  locked,  could  be  removed  from  the  sta- 
ple— ^are  not  admissible.  Jbtd. 

8.  Opinion  evidence  may  be  given  on  the  very  point  the  jury  la  to 

decide,  in  cases  where  such  point  is  clearly  within  the  field  of 
expert  testimony  and  the  opinions  offered  are  based  upon  un- 
disputed facts  or  assumed  facts  warranted  by  the  record. 
Cook  V.  Doud  Sons  d  Co.  271 

9.  Testimony  comparing  wood  and  coal  as  to  the  sparks  emitted 

therefrom  was  competent  on  the  question  whether,  at  the  time 
and  under  the  existing  conditions,  it  was  negligence  to  use 
wood  in  the  engine  with  an  open  spark  arrester.  Ibid, 

10.  One  of  defendant's  witnesses  having  testified  on  cross-examina- 

tion that  all  spark  arresters  have  some  open  space,  it  was  not 
error  to  admit  evidence  offered  by  plaintiff  tending  to  rebut 
such  statement  Ibid. 

Same:  Qualification  of  experts.    See  Food,  4. 

11.  A  machinist  of  fifteen  years'  experience,  familiar  with  the  man- 

ner in  which  shifting  levers  are  customarily  placed  in  other 
manufacturing  plants  when  the  machinery  to  be  started  or 
stopped  adjoins  a  passageway  like  the  one  in  question,  was 
competent,  although  he  had  never  worked  in  a  tannery^  to 
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testify  as  an  expert  that  the  lever  in  question  could  be  guarded, 
without  affecting  the  operation  of  the  machine,  so  as  to  protect 
it  from  being  moved  otherwise  than  by  the  operator.  Korn  v. 
Pfiater  d  Vogel  Leather  Co.  626 

Same:  Examination  of  experts. 

12.  It  was  error  to  permit  an  expert  to  state  his  opinion  that  with- 
out a  guard  for  the  lever  the  machinery  in  question  was  in  a 
dangerous  condition,  but  upon  the  facts  shown  in  this  case  the 
error  could  not  have  been  prejudicial.  Korn  v.  Pfiater  d  Vogel 
Leather  Co.  626 

Weight  and  sufficiency.    See  Assault  and  Battebt,  1.    Bankbuptct, 

2.      COMPBOMISE    AND    SETTLEMENT,    2,    3.      CONTRACTS,    6.      DEAD 

Bodies,  2.  ELECTSicrrT,  3.  Highways,  9.  Insubanob,  1.  Mas- 
ter AND  Servant,  6,  8,  9,  12,  18,  19,  21,  27,  28,  89-41.  Nbgli- 
gence,  4,  6,  9.  Patents  and  Patent  Rights.  Pleading,  4. 
Railroads,  4,  7,  15,  17.  Street  Railways,  13.  Trial,  4-6,  9. 
Vendor  and  Purchaser,  5. 

18.  Within  the  meaning  of  the  rule  that  positive  testimony  out- 
weighs that  which  is  negative,  testimony  is  negative  only 
when  it  tends  to  prove  the  nonexistence  of  a  fact  by  a  mere 
failure  to  observe  or  remember  its  existence.  If  it  asserts 
an  observation  as  to  its  existence  and  a  recollection  of  what 
that  observation  was,  a  denial  of  its  existence  based  thereon 
is  as  much  affirmative  evidence  as  is  an  assertion  that  it  did 
exist    Coel  v.  Oreen  Bay  Traction  Co.  229 

14.  Thus,  where  a  policeman  who  was  on  a  street  car  at  the  time  it 
struck  a  person  testified  that  he  was  positive  no  gong  was 
sounded  because  as  soon  as  the  accident  happened  he  remem- 
bered that  fact,  and  that  he  remembered  it  because  he  had 
been  on  a  number  of  cars  causing  injury  and  knew  that  the 
question  of  warning  by  bell  or  gong  was  an  important  one;  and 
the  person  injured  testified  that  he  was  listening  for  a  car 
because  he  knew  one  might  be  coming  at  any  time  and  that  he 
heard  no  gong  or  bell — both  witnesses  being  in  a  position  to 
hear  and  their  hearing  normal, — ^the  testimony  of  neither  wit- 
ness was  merely  negative.  Wickham  v.  C.  d  N.  W.  R.  Co.  96 
Wis.  23,  and  Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  122,  dis- 
tinguished. Ihid. 

16.  Evidence  that  at  the  time  a  street  car  upon  a  double-track  rail- 
way passed  another  car  which  had  stopped  to  discharge  pas- 
sengers at  a  street  crossing  in  the  business  portion  of  a  city,  it 
went  at  least  as  fast  as  cars  usually  go  in  the  middle  of  the 
block,  and  that  after  striking  plaintiff  at  such  crossing  it  could 
not  be  stopped  until  it  had  run  120  feet,  warranted  a  finding 
that  the  passing  car  was  run  at  a  dangerous  rate  of  speed.   Ibid. 

16.  In  such  a  situation  the  passing  car  must  be  slowed  up  and  be 

under  full  control,  a  sharp  lookout  must  be  kept  by  the  motor- 
man,  and  he  must  give  warning  by  bell  or  gong  or  whistle  of 
its  approach.  Ibid. 

17.  Not  only  passengers  alighting  from  the  stationary  car,  but  other 

travelers  upon  the  street  crossing,  are  entitled  to  observance 
on  the  part  of  the  street  railway  company  of  the  rule  above 
stated.  IHd. 

18.  In  the  situation  stated,  both  the  street  railway  company  and  the 

passenger  or  traveler  must  exercise  care  commensurate  with 
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the  danger,  and  neither  has  the  right  to  assume  that  the  other 
win  take  sufflclent  precautions  to  prevent  Injury.  Ibid. 

19.  The  uncontroverted,  reasonable,  positive,  consistent  evidence  of 

one  witness,  who  personally  knows  whereof  he  testifies,  even 
though  a  party,  is  controlling.  Cruder,  Paeschke  d  Frey  Co.  v. 
Milwaukee,  '  491 

20.  The  rule  stated  In  the  foregoing  is  not  for  a  case  where  Inherent 

Infirmity  Impairs  the  credibility  of  the  evidence,  or  evidence 
Is  of  opinion  character  In  the  field  of  common  knowledge,  or 
the  special  field  In  which  the  Judge,  presumably,  has  the  knowl- 
edge of  an  expert  Ihid, 

21.  Evidence  given  by  a  witness,  dependable  upon  unverified  reports 

made  by  others  and  not  entered  or  preserved  In  the  regular 
course  of  business,  but  In  eftorts  to  make  out  a  claim  to  be  pre- 
sented to  another  for  payment,  Is  not,  by  Itself,  sufflclent  to 
sustain  such  claim,  If  admissible  at  all.  /Md. 

Exceptions.    See  Appeal,  8-5.    Damages,  4. 

Excessive  Damages.    See  Damages,  3-9. 

ExEMPLABT  Damages.    See  Assault  and  Battebt,  8. 

Exemptions.    See  Homestead,  1. 

E^PEBTS.    See  Electbicitt,  2.    Evidence,  4-12.    Food,  4. 

False  Rkpbesentations.    See  Venoob  and  Pubchaseb.  4« 
Fellow-Sebvants.    See  Constitutional  Law,  4,  6,  7,  8,  10.    Intebub- 

BAN  Railways,  11.  Masteb  and  Sebvant,  80,  38,  89.  Stbest 
Railwats,  7. 

Fences.    See  Advebse  Possession*  2.    Railboads,   23,  24.    Stbebt 
Railways,  14.    Tbespass. 

FiBES.    See  Negligence,  1-8. 

Fextubes.    See  Saij:s,  1-3. 

FOOD. 

Adulterati<m  of  milk:  Civil  liability. 

1.  The  fact  that  a  person  has  pleaded  guilty  In  a  criminal  prosecu- 

tion for  watering  milk  does  not  preclude  him.  In  a  civil  action 
for  damages,  from  denying  that  he  watered  it  Karlen  v.  Had^ 
inger,  78 

2.  Since  chemical  analyses  and  other  scientific  tests  are  subject  to 

errors  and  inadvertences  and  the  narrative  thereof  must  always 
rest  upon  the  veracity  of  the  operators,  they  are  not  conclusive 
upon  a  Jury.  Ibid. 

8.  In  an  action  for  damages  for  the  watering  of  milk,  defendant's 
wife,  who  milked  some  of  the  cows  and  handled  some  of  the 
milk  on  the  occasion  in  question  for  her  hiisband,  he  being  the 
owner  and  having  delivered  the  milk,  was  a  competent  witness 
in  his  behalf.  Ibid. 

4.  A  dairy  farmer  owning  eighty  to  one  hundred  milk  cows  was 
competent  to  give  an  opinion  as  to  the  effect  of  fodder  upon  the 
quality  of  milk.  Ibid, 

FOBEIGN   COBPOBATIONS.      See   Ck)BP0BATI0N8,    18,   19.      BHlDENCB,  2« 

FoBEiGN  Laws.    See  Conflict  of  Laws,  2,  3. 
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FORFEITURES. 

See  Estoppel.    Insubanoe.    Landlord  and  Tenant,  2-4. 

1.  A  forfeiture  incurred  under  a  oontract  which  secures  the  pay- 
ment of  money  only,  will  generally  be  relieved  against  in 
equity  on  payment  of  the  debt,  interest,  and  costs.  Raddatz  v. 
Florence  Investment  Co,  636 

8.  The  fact  that  the  agreement  stipulates  that  time  sliall  be  of  the 
essence  does  not  debar  the  application  of  this  equitable  prin- 
ciple, where  the  conduct  of  the  party  to  whom  the  money  was 
to  be  paid  operated  as  a  constructive  fraud  and  aided  to  induce 
the  forfeiture,  and  he  will  suffer  no  appreciable  loss.  IJ>id. 

Franchises.    See  Corporations,  5.    Street  Railways,  4. 

FRAUD. 

See  CoHPBOMiSB  and  Settlement,  2,  8.    Vendor  and  Pubchaser,  4. 

A  statement  made  in  good  faith  by  plaintiffs  agent,  upon  being 
shown  a  bolt  such  as  defendant  was  using  and  wished  to  buy, 
that  it  was  of  a  certain  size,  was  a  mere  expression  of  opinion 
upon  which  defendant  had  no  right  to  rely  without  measuring 
the  bolt;  and  having  bought,  specifically  and  not  by  sample,  a 
quantity  of  bolts  of  the  size  named,  defendant  is  liable  therefor, 
although  they  were  not  of  the  same  size  as  the  one  shown  to 
the  agent    0.  L.  Packard  Machinery  Co.  v.  Schtoeiger,         67 

GARNISHMENT. 

See  iNDLiNS,  1. 

A  debt  due  to  one  of  two  Judgment  debtors  may  be  reached  by 
garnishment  and  applied  upon  the  judgment  Chase  v.  Dox- 
tater,  581 

GiFTS. 

1.  Where  a  gift  of  personal  property  is  made  with  the  intent  to  take 

effect  irrevocably,  and  is  fully  executed  by  unconditional  de- 
livery, it  is  a  valid  gift  inter  vivos.    Will  of  Klehr,  653 

2.  A  valid  gift  of  a  note  is  not  defeated  by  a  subsequent  delivery 

back  to  the  donor  for  the  purpose  of  permitting  him  to  collect 
the  interest  which  he  had  reserved.  Ibid. 

8.  Evidence  on  behalf  of  the  claimant  of  a  note  showed  a  complete 
gift  thereof  by  the  payee  to  her,  redelivery  to  the  payee  for 
collection  of  interest,  and  retention  by  him  until  his  death.  The 
executor  of  the  payee's  will  testified  that  some  eight  months 
after  the  note  was  delivered  to  the  claimant,  and  after  its  re- 
delivery to  the  payee,  the  latter  admitted  that  he  signed  the 
indorsement  to  the  claimant  but  stated  that  it  was  not  his  in- 
tention to  give  the  note  to  her.  Heldj  that  such  statement  was 
a  mere  self-serving  declaration  relating  to  the  title  to  the  note 
and  was  incompetent.  It  was  not  admissible  as  being  explana- 
tory of  the  payee's  possession  and  part  of  the  res  gestae.     Ibid. 

[4.  Whether,  under  sec.  4069,  Stats.  (Laws  of  1907,  ch.  197),  an  ex- 
ecutor is  competent  to  testify  to  a  conversation  with  his  tes- 
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tator  relating  to  the  title  to  a  note  which  1b  held  by  the  executor 
as  part  of  the  estate  but  Is  claimed  by  another  person,  not  de- 
termined.] Ibid. 

Oboss  Neoliqbnce.    See  Railboaob,  16,  16.    Stbbr  Railways,  8,  13. 

GUARDIAN  AND  WARD. 

No  allowance  should  have  been  made,  under  the  tects  of  this 
case,  for  services  of  attorneys  on  behalf  of  an  incompetent  per- 
son.   Ouardianahip  of  Abel,  467 

OuARDiNQ  Danosbous  Machinebt.    See  Mastkb  ahd  Sebvakt,  10-27. 

HIGHWAYS. 
M!8tahli9hment, 

L  Under  sec.  1298,  Stats.  (1898),  and  sees.  1299/,  1299k  (Supp.  1906: 
Laws  of  1901,  ch.  132,  sees.  1,  2),  the  record  of  an  order  made 
in  1849  by  two  town  superyisors  acting  as  highway  commis- 
sioners, laying  out  a  highway  four  rods  wide,  is  sufficient  to 
show  the  existence  of  a  legal  highway  of  that  width,  although 
there  are  no  other  records  showing  that  the  required  statutory 
proceedings  were  had  leading  up  to  the  making  of  that  order, 
where  the  road  was  at  once  opened  and  has  ever  since  been 
used  and,  though  its  actual  width  has  varied  at  times  as  fences 
have  been  built  by  various  owners,  no  rights  to  any  parts  of  it 
have  been  acquired  by  adverse  possession  or  by  estoppel.  Taj^ 
lor  V.  Orfordville,  91 

2.  It  8€€m8  that  the  same  result  would  follow  even  in  the  absence 
of  statute  by  reason  of  the  presumptions  which  arise  in  support 
of  an  ancient  record  of  this  kind.  Ibid, 

8.  In  an  application  and  notice  under  sees.  1265,  1267,  Stats.  (1898), 
a  description  of  the  proposed  highway  as  starting  at  the  point 
where  a  certain  quarter-section  line  intersects  an  old  highway 
and  running  due  north  on  the  east  side  of  said  quarter-section 
line  about  seventy  rods  to  a  point  where  the  said  line  inter- 
sects another  highway,  sufficiently  describes  the  tracts  of ^and 
through  which  It  is  to  pass;  and  an  order  laying  out  the  high- 
way three  rods  wide  along  the  east  side  of  said  quarter-section 
line  also  sufficiently  describes  such  tracts.    Schillock  v.  Joneg, 

119 

4.  An  order  laying  out  a  highway  which  recites  that  notice  waa 
duly  given  Is,  under  sec.  1298,  Stats.  (1898),  presumptive  evi- 
dence of  the  fact  so  recited,  and  such  presumption  is  not 
overcome  merely  by  proof  that  a  certain  person  did  not  serve 
notice  on  a  landowner.  Ibid. 

6.  Even  though  the  supervisors  make  and  file  an  order  laying  ont 
a  highway  pursuant  to  an  application  therefor,  if  they  do  not 
make  or  file  an  award  of  damages  as  required  by  sec.  1269, 
Stats.  (1898),  they  will  be  deemed  to  have  decided  against  the 
application;  and  under  sec.  1283  they  cannot  entertain  a  second 
application  within  one  year.  Ibid. 

6.  After  an  application  has  been  denied  by  operation  of  the  statute 
(sec.  1269,  Stats.  1898)  in  a  valid  proceeding,  the  petitioners 
cannot  withdraw  the  papers  and  thereafter  make  a  new  appli- 
cation within  one  year.  Ibid. 
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Injuries  from  defects  and  obstructions.    See  Intebusban  Railways. 

7.  Whatever  may  be  the  width  and  suitableness  of  the  traveled  track 
of  a  highway,  there  may  exist  dangerous  defects  outside  of 
such  track, — ^much  depending  on  the  nature  and  situation  of 
the  alleged  defect,  whether  it  can  plainly  be  seen,  and  whether 
it  is  so  connected  with  the  traveled  track  as  to  afFect  the 
safety  of  those  using  the  highway  in  the  ordinafy  way  and  in 
the  exercise  of  ordinary  care.    Stoeetman  v.  Oreen  Bay,       586 

S.  In  view  of  the  general  condition  of  intersecting  streets  within 
city  limits,  and  their  immediate  surroundings  and  the  way  in 
which  they  were  being  used,  a  jury  was  warranted  in  finding 
that  an  unguarded  pit  or  open  ditch,  six  feet  long,  two  feet 
wide,  and  sixteen  inches  deep,  at  the  end  of  a  culvert  and  close 
to  the  traveled  tracks  of  both  streets,  was  an  insufficiency  ren- 
dering the  highway  not  reasonably  safe  for  use  by  the  traveling 
public.  Ibid, 

^.  Whether  or  not  a  person  who,  while  driving  an  automobile  at  a 
lawful  rate  within  the  traveled  portion  of  the  street,  failed  to 
observe  such  ditch  in  time  to  avoid  it,  was  guilty  of  contribu- 
tory negligence,  is  held,  upon  the  evidence*  to  have  been  a 
question  for  the  Jury.  Ibid. 

HOMESTEAD. 
See  Adverse  Possession. 

1.  Gh.  137,  Laws  of  1858,  was  an  exemption  statute  merely,  not  a 

special  statute  of  descent  dealing  with  homesteads;  and  under 
the  general  statute  of  descent  in  force  in  1861  (ch.  92,  R.  S. 
1858),  where  a  man  died  intestate,  seized  of  any  lands,  leaving 
a  widow  but  no  issue,  his  estate,  including  his  homestead,  de- 
scended to  his  widow  during  her  natural  lifetime,  not  during 
widowhood  only.  Ferguson  v.  Mason,  60  Wis.  377,  followed. 
Van  Matre  v.  Swank,  93 

2.  Although  in  such  a  case,  upon  settlement  of  the  estate  of  the 

Intestate,  the  county  court  assigned  the  homestead  to  the 
widow  in  fee,  and  she  was  thereafter  in  possession  for  more 
than  ten  years,  she  did  not  thereby  acquire  ownership  by  ad- 
verse possession  under  color  of  title,  as  against  persons  upon 
whom  such  judgment  was  not  binding,  where  she  never  based 
any  claim  of  title  thereon,  and  especially  where  such  judgment 
was  wholly  vacated  within  a  short  time  after  its  entry.       Ibid. 

Husband  and  Wite.    See  Food,  8.    Judgment,  5. 

Imfbovements.    See  Municipal  Cobpobations,  3-8. 

Inadequate  Damages.    See  Tbial,  15. 

Incompetent  Pebson.    See  Ouabdian  and  Wabd. 

Incobpobation.    See  Cobpobations,  1-3. 

Independent  Ck)VBNANT8.    See  Ck)NTBACTS,  4. 

INDIANS. 

1.  Delivery,  by  an  Indian  to  his  agent,  of  a  deed  conveying  land 
which  had  been  patented  to  the  Indian,  pursuant  to  an  agree- 
ment under  which  the  agent  had  procured  the  issuance  of  the 
patent,  had  advanced  moneys  to  the  Indian  and  to  pay  claims 
against  him,  and  after  issuance  of  the  patent  was  to  buy  the 
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land  or  find  a  purchaser  for  It  and  account  for  the  purchase 
price,  created  a  debt,  due  at  the  time  of  such  delivery  of  the 
deed,  from  such  agent  to  the  Indian  for  the  balance  of  the 
price  of  the  land;  and  such  debt  was  subject  to  garnishment 
by  a  creditor  of  the  Indian.    Chase  v,  Doxtatery  581 

8.  The  federal  statutes  making  yold  any  deed  or  contract  touchlns 
allotted  land  while  It  Is  still  In  trust  by  the  government,  and 
providing  that  land  which  has  been  patented  In  fee  simple 
shall  not  be  liable  for  the  satisfaction  of  any  debt  contracted 
prior  to  the  Issuance  of  the  patent,  are  not  applicable.         Ibid. 

Iin>i7STBiAi«  Commission.    See  Constitutional  Law.  7»  15-2L    Mab- 

TEA  AND  SeBVANT,  1,  2. 

INFANTS. 

TH»abilitie9:  ContracU,    See  Master  and  Sebvant,  18. 

The  legislature  may  endow  minors  with  the  right  to  make  con- 
tracts otherwise  lawful;  and  the  provision  of  the  Workmen's 
Compensation  Act  which  declares  that  a  minor  who  Is  legally 
entitled  to  work  shall  have  the  same  power  of  contracting  for 
service  as  an  adult.  Is  not  objectionable.    Borgnis  v.  Folk  Co. 

827 
Actions.    See  Nsguoencb,  20-24.    Strbst  Railways,  13-16. 

INJUNCTION. 

Oraunds.    See  Oiticebs,  2. 

Subjects  of  protection  and  relief, 

A  court  of  equity  will  not  at  the  suit  of  an  employee  restrain  his 
employer  from  electing  to  come  under  the  Compensation  Act 
on  the  ground  that  such  election  will  compel  the  employee  to 
withdraw  from  his  contract  of  employment  or  to  come  under 
the  law  himself.  If  the  employer  breaks  his  contract  because 
the  employee  declines  to  accept  the  law,  the  employee  has  an 
adequate  remedy  at  law  for  such  breach;  and  If  the  employee 
accepts  the  law  he  loses  no  contract  or  vested  right  and  Is  not 
damaged,  In  the  eyes  of  the  law,  by  the  change  In  his  remedy 
for  future  torts.    Borgnis  v,  Falk  Co.  327 

Innocent  Pubchaseb.    See  Bills  and  Notes,  1,  2. 

INSTRUCTIONS  TO  JURY. 
C^eneral  rules, 

1.  The  trial  court  may  properly.  In  charging  the  Jury,  refer  gen- 

erally to  features  of  the  evidence,  not  giving  particular  prom- 
inence to  any  part  so  as  to  suggest  the  weight  that  should  be 
given  to  It    Becard  v.  Rhinelander  Lighting  Co.  614 

2.  An  Inadvertent  omission,  in  such  reference  to  the  evidence,  of 

any  particular  material  feature  thereof  is  not  assignable  as 
error  unless  the  attention  of  the  trial  court  was  seasonably 
called  to  it.  J*W- 

Assault  and  battery.    See  Assault  and  Battebt,  4-6. 

Contributory  negligence.    See  Municipal  Cobpobationb,  18. 

8.  In  an  action  for  Injury  to  a  servant,  an  instruction  making  his 
contributory  negligence  depend  upon  what  "he  then  knew"  as 
to  the  Incompetency  of  a  fellow-servant,  omitting  the  phrase^ 
**or  by  the  exercise  of  ordinary  care  ought  to  have  known/'  is 
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held  not  prejudicially  erroneous  where  the  employment  was 
simple  and  plaintiff  probably  knew  or  did  not  know  of  such 
incompetency,  depending  largely  upon  his  opportunity  or  need 
for  observation,  and  the  jury  were  required  to  take  this  fact 
into  consideration.    Ludvigson  v,  Superior  8,  B,  Co.  84 

Dead  bodies.    See  Dead  Bodies,  3. 

Electricity,    See  Blectbicity,  4. 

Expert  knowledge  of  juror.    See  Masteb  and  Sbrtaitt,  17. 

Fires,    See  Negligence,  8. 

Personal  injuries:  Damages.    See  Master  and  Sebtant,  14. 

4.  In  an  action  for  a  permanent  personal  Injury,  an  instruction  per- 

mitting the  jury  to  award  damages  to  compensate  plaintiff  for 
the  resulting  "deprivation  of  the  pleasures  of  life"  was  not  er- 
roneous, but  the  use  of  tl^at  phrase  is  not  to  be  commended. 
Benson  v.  Superior  Mfg.  Co,  20 

Principal  and  agent, 

5.  An  instruction  relating  to  ratification  by  the  principal  of  the 

act  of  one  assuming  to  be  his  agent,  though  held  correct  as  a 
whole,  is  criticised  because  of  its  frequent  use  of  "and"  in* 
stead  of  "or."    Garlick  v.  Morley,  897 

Servants.    See  Pleading,  5. 

INSURANCE. 
Fibe  Insubance. 

Cancellation  of  policies.    See  Bbokebs. 

Benefit  Insubance. 

Forfeiture:  Reinstatement. 

1.  In  an  action  upon  a  benefit  certificate  which  defendant  claimed 

had  become  void  because  of  nonpayment  of  dues,  findings  by 
the  jury  to  the  effect  that  the  assured  had  seasonably  paid  the 
dues  in  question,  and  that  an  application  for  reinstatement 
purporting  to  be  signed  by  the  assured  was  not  in  fact  signed 
by  her,  are  sustained  upon  conflicting  evidence.  Asserin  v. 
Modem  Brotherhood  of  America,  6SM) 

Casualty  Insubance. 

Default  in  payment  of  premium:  Forfeiture:  Waiver. 

2.  Where  the  conduct  of  an  insurance  company  with  reference  to 

strict  observance  by  the  assured  of  the  agreement  as  to  pay* 
ment  of  dues  is  such  that,  naturally  and  in  fact,  it  causes  thOi 
assured  to  believe  that  variances  from  such  agreement,  within 
the  limitations  suggested  by  such  conduct,  will  be  regarded 
by  the  company  as  sufficient  performance  to  preserve  the  in- 
tegrity of  the  agreement,  it  will  be  conclusively  presumed  that 
the  minds  of  the  parties  met  upon  that  basis,  displacing,  to 
that  extent,  the  letter  of  the  contract;  this  upon  the  equitable 
doctrine  of  estoppel  in  pais.  Ramsey  v.  Travelers*  Protective 
Asso.  405 

8.  Where  the  assured  customarily  paid  his  dues  a  few  days  after 
the  stipulated  time,  but  the  company  nevertheless  issued  the 
ordinary  formal  receipts  without  taking  notice  of  the  default 
and  as  if  no  lapse  of  the  insurance  risk  had  occurred,  a  pro- 
vision of  the  contract  that,  upon  payment  within  thirty  days 
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after  a  default,  the  assured  "may  be  reinstated  and  receive  a 
new  card  of  membership,  but  he  shall  receive  no  Insurance 
benefits  .  .  .  that  may  have  accrued  between  the  date  of  such 
default  and  the  date  of  his  reinstatement,"  etc..  did  not  op- 
erate to  displace  the  estoppel  in  pais  under  the  rule  above 
stated,  but,  together  with  the  conduct  mentioned,  shows  that 
it  was  the  intention  of  the  company  to  treat  the  contract  as 
not  having  lapsed  at  all.  IhiA, 

INTEBSTATE  COMMEBCE.      SOO  Ck)BPORATIONS,  18,  19. 

INTERURBAN  RAILWAYS. 

btatus.    See  Statutes,  1. 
Conaemnation  of  land:  Use  of  streets. 

1.  In  condemnation  proceedings  to  determine  the  compensation  to 

be  paid  to  the  owner  of  abutting  land  on  account  of  the  op- 
eration of  an  Interurban  railway  on  streets  already  used  by 
an  urban  railway,  an  award  made  by  the  Jury  and  sustained 
by  the  trial  court  should  not  be  disturbed  on  appeal  if  the 
evidence,  in  any  fair  view  of  it,  afforded  a  legitimate  basis  for 
such  award.    Murdoch  v,  Beloit,  D,  L.  d  J.  R.  Co.  100 

Negligence:  Injuries  to  passengers. 

2.  An  Interurban  railway  company  is  liable  for  injuries  to  a  passen- 

ger caused  by  the  defective  condition  of  steps  leading  from  a 
platform  upon  its  right  of  way  to  the  street,  although  such  plat- 
form and  steps  were  built  and  had  been  from  time  to  time  re- 
paired by  other  persons,  where  they  were  necessary  to  enable 
passengers  to  get  to  and  from  the  street  and  were  so  used  with 
the  knowledge  and  acquiescence  of  the  company.  Carter  v, 
Rockford  d  Interurban  R.  Co.  86 

8.  Such  a  company  is  bound  to  keep  in  a  reasonably  safe  condition 
all  ways  of  Ingress  or  egress  which  It  maintains  or  suiters  to  be 
maintained  to  and  from  its  station;  and  if  a  passenger  usins 
such  a  way  is  injured  without  negligence  on  his  part  it  is  no 
defense  that  another  and  safe  way  might  have  been  used. 

Ibid. 

4.  Such  duty  of  the  company  cannot  be  delegated  to  others  either 
specifically  or  by  permitting  them  to  make  repairs.  Ibid. 

6.  A  passenger  does  not  cease  to  bear  that  relation  to  the  company 
when  he  has  alighted  safely  upon  such  a  platform,  being  still 
upon  the  company's  right  of  way  and  entitled  to  a  reasonably 
safe  passage  from  it  to  the  traveled  portion  of  the  street    Ibid. 

Same:  Injuries  to  traveler  on  highway.    See  Dead  Bodies,  2,  3. 

6.  In  the  absence  of  peculiar  circumstances  or  particular  conditions 

other  than  a  highway  crossing  somewhat  obscured  by  trees 
and  buildings,  a  speed  of  fifty  miles  per  hour  on  an  electric  in- 
terurban railway  in  the  open  country  cannot  be  said  to  be  ille- 
gal or  negligent.    Jordan  v.  Osborne,  623 

7.  Ordinary  care  would  require  a  signal  of  the  approach  of  a  car 

to  such  a  crossing.  Ibid, 

8.  Testimony  of  a  witness  whose  mind  "was  pretty  well  occupied" 

that  he  did  not  hear  any  whistle  as  an  electric  car  approached 
a  highway  crossing  was  not  sufiiclent  to  rebut  the  positive  tes- 
timony of  the  motorman  that  he  blew  the  whistle,  or  to  carry 
the  question  of  negligence  in  that  respect  to  the  Jury.  Ibid. 
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Same:  Injuries  to  $ervant:  Contributory  negligence:  A$$umption  of 
riek. 

S.  In  an  action  for  death  of  a  conductor  on  an  interurban  car, 
caused  by  his  being  crushed  between  the  wall  of  defendant's 
station  and  the  rear  end  of  the  car  as  it  was  taking  a  curve 
at  the  exit  from  the  station,  the  Jury  found  in  answer  to  one 
question  that  deceased,  at  and  prior  to  the  time  of  his  injury, 
knew  of  the  dangers  Incident  to  his  employment  by  reason  of 
defendant's  failure  to  furnish  a  safe  place  in  which  to  perform 
his  duties,  and  then  answered  in  the  negative  the  question 
*'Did  the  failure  of  the  deceased  to  exercise  ordinary  care  in 
any  degree  proximately  contribute  to  his  injury?"  In  connec- 
tion with  the  latter  question  the  court  had  charged  the  Jury 
that,  if  deceased  knew  of  the  danger,  he  had  assumed  the  risk 
of  the  employment  and  they  should  answer  the  question  in  the 
affirmative.  No  contributory  negligence  other  than  assump- 
tion of  the  risk  was  shown.  Held,  that  the  answers  to  the  two 
questions  were  inconsistent  and  the  court  properly  set  aside 
the  verdict  on  that  ground.    Jones  v.  Milwaukee  E.  R.  d  L.  Co. 

427 

10.  Undisputed  evidence  that  the  deceased  had  held  the  position  of 

conductor  for  more  than  a  year  and  had  had  ample  opportunity 
to  familiarize  himself  with  the  situation  and  the  movement 
of  cars  on  the  curve,  and  that  about  two  weeks  before  his 
death  he  related  the  particulars  of  a  narrow  escape  he  had 
had  from  a  similar  injury  at  the  same  place,  sufficiently  es- 
tablished the  fact  that  he  knew  of  and  assumed  the  risk.     Ibid. 

11.  One  who  assumes  the  risk  incident  to  working  in  an  unsafe 

place  assumes  also  the  risk  that  a  negligent  act  of  a  fellow- 
servant  (not  performing  a  duty  which  the  law  casts  upon  the 
master)  may,  in  conjunction  with  the  peril  of  the  place,  cause 
an  injury.  Ibid. 

JUDGMENT. 

Conclusiveness  of  adjudication. 

1.  A  Judgment  against  a  city  in  an  action  involving  a  controversy 

as  to  a  public  right  is  not  a  bar  to  a  subsequent  action  to  en- 
force a  private  right,  brought  in  his  individual  capacity  by  the 
person  who  was  mayor  of  the  city  at  the  time  of  the  former 
adjudication.    Rahr  v.  Wittmann,  195 

2.  Thus,  a  Judgment  against  a  city  to  the  effect  that  a  street  shown 

on  a  recorded  plat  was  not  a  public  street  does  not  bar  a  sub- 
sequent action,  brought  in  his  private  capacity  by  the  person 
who  was  mayor  at  the  time  of  such  Judgment,  to  enforce  his 
right,  as  owner  of  a  lot  which  had  been  conveyed  to  him  by 
deed  describing  it  with  reference  to  said  plat,  to  use  said  street, 
against  the  owners  of  other  lots  in  the  same  block  whose  deeds 
contained  similar  descriptions,  on  the  ground  that  such  own- 
ers are  estopped  to  deny  the  existence  of  the  street  adjoining 
their  lots  as  shown  by  the  plat  Ibid. 

Assignment. 

3.  The  assignee  of  a  Judgment  takes  it  subject  to  the  equities  be- 

tween the  parties.    Ootoie  v.  National  Exchange  Bank,         124 

4.  Where  the  statute-Hsec.  2906,  Stats.    (1898)— provides  a  mode 

of  assigning  Judgments,  its  requirements  must  be  followed  in 

Vou  147-45 
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order  to  secure  to  the  assignee  any  rights  which  depend  aolely 
on  the  statute;  hut  such  statute  is  not  excluslYe  and  does  not 
prevent  the  making  of  an  assignment,  good  at  leaat  between 
the  parties  thereto,  in  any  other  lawful  manner,  and  the 
equitable  Interest  of  such  an  assignee  will  be  protected.         Ibid. 

5.  Where  a  husband  had  agency  powers  concerning  his  wife's  prop- 
erty broad  and  general  enough  to  Include  the  power  to  direct 
a  bank  in  what  manner  to  apply  the  surplus  fund  arising  from 
the  collection  of  a  Judgment  assigned  to  the  wife,  and  the  bank» 
having  no  notice  from  the  transaction  Itself  or  otherwise  of 
any  limitation  upon  this  power,  made  the  application  as  di- 
rected, in  good  faith  and  in  reliance  upon  the  husband's  aiH 
parent  authority,  the  wife  is  bound  thereby  even  though,  in 
giving  the  direction  in  question,  the  husband  exceeded  his 
actual  authority.  Jbid. 

JiTDiciAi.  PowEBS.    See  Constitutional  Law,  3,  13-21. 

Judicial  Sales.    See  Pabtition. 

JUBISDICTIONAL  EbBOB.      SoO   CONSTITUTIONAL  LaW,   17-20. 

JxTBT.    See  Masteb  and  Sebvant,  15-17.    Municipal  Cobpokations,  7. 
Justification.    See  Assault  and  Batteby,  1,  7. 
Laches.    See  Tbusts  and  Tbustees,  4. 
Lakes.    See  Landlobd  and  Tenant,  1. 

LANDLORD  AND  TENANT. 

Relation:  Furnishing  light,  heat,  etc.:  Public  utility.  See  RAiutOADe, 
1-3. 

Removal  of  dock:  Liability  of  tenant. 

1.  Upon  land  bordering  upon  Superior  Bay  were  docks  and  slips  for 
shipping  lumber.  The  docks  belonged  to  a  lessee  of  the  land 
who  had  the  right  to  remove  them.  In  an  agreement  whereby 
the  lessor  consented  to  an  assignment  of  the  lease  it  was  pro- 
vided that  "if  the  docks  or  any  part  thereof  are  removed  they 
shall  be  so  removed  as  to  leave  the  slips  Intact,  and  such  slips 
shall  be  protected  from  injury."  No  such  stipulation  was  con- 
tained in  the  original  lease  and  no  additional  consideration 
entered  into  the  consent  agreement  Held,  that  under  the 
quoted  provision  the  lessee  was  bound,  in  case  the  docks  were 
removed,  to  protect  the  slips  from  Injury  in  the  process  of 
such  removal,  but  not  to  protect  them  from  filling  in  or  other 
injury  thereafter.    McCord  v.  Edward  Hine$  Lumber  Co.      204 

Option  to  purchase:  Forfeiture.    See  Fobfeitube. 

2.  A  lease  of  a  dwelling  house  for  a  term  of  four  years,  reserving  a 
monthly  rental  in  excess  of  a  reasonable  rent  charge,  provided 
that  "In  consideration  of  $100  and  of  said  rents"  the  option  was 
given  the  lessee  to  purchase  the  premises  "on  or  before  April  1, 
1910,"  if  he  had  fully  complied  with  the  terms  and  conditions  of 
the  lease  to  that  time;  and  he  could  then  pay  the  balance  of 
the  purchase  money  and  receive  a  deed,  or  pay  a  smaller  sum 
and  receive  a  land  contract.  The  lessee,  who  was  Ignorant,  of 
low  intelligence  and  small  earning  power,  and  unable  to 
speak  English,  took  possession  of  the  premises,  paid  the  $100, 
and  made  some  permanent  Improvements  in  the  belief  that  he 
was  acquiring  a  home  for  himself  and  family  and  had  the 
rights  of  a  purchaser,  all  of  which  was  known  to  the  lessor. 
He  did  not  pay  the  rent  promptly,  but  his  defaults  in  that  re- 
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Bpect  were  walyed  and  the  money  received  after  due,  being 
usually  called  for  and  collected  on  the  premlseB.  In  1908  the 
lessor  accepted  payment  from  the  lessee  for  insurance  on  the 
premises  up  to  August  3,  1911.  In  March,  1910,  no  demand  was 
made  for  rent  and  the  lessee  was  some  months  In  arrears,  but 
he  had  by  great  hardship  laid  up  $200  to  pay  on  the  place  and 
had  arranged  for  a  loan  to  cover  the  balance  of  the  purchase 
money.  On  April  2d  he  paid,  and  the  lessor  accepted,  the  rent- 
als which  were  in  arrears  and  offered  to  pay  the  balance  of 
the  purchase  price,  asking  for  an  abstract  and  deed,  which  were 
refused.  In  an  action  by  the  lessee  for  specific  performance 
it  is  held  that  he  had  elected  to  purchase  and  that  such  election 
was  known  to  the  lessor  prior  to  April  1,  1910,  and  that  the 
parties  had  dealt  in  the  matter  upon  the  understanding  that  the 
right  to  purchase  was  based  on  the  payment  of  the  $100  and  the 
payment  of  the  rents.    Raddatz  v.  Florence  Inv,  Co.  636 

8.  Payment  of  the  instalments  of  rent  was  a  condition  subsequent, 
under  the  contract,  default  in  which  forfeited  the  lessee'a 
rights  under  the  agreement;  but  acceptance  of  the  overdue 
rents  on  April  2d  waived  such  default.  IMd. 

4.  If,  in  strictness,  the  failure  to  pay  the  balance  of  the  purchase 
money  on  April  1st  worked  a  forfeiture  of  the  lessee's  rights, 
it  is  sufficient  ground  for  equitable  relief  from  the  forfeiture 
that  such  default  resulted  from  the  lessee's  ignorance  of  his 
rights,  interests,  and  duties  and  the  inequitable  conduct  of  the 
lessor,  through  a  long  course  of  dealing,  lulling  him  into  a 
feeling  of  security  that  strict  performance  would  not  be  in- 
sisted on.  Ihid. 

Leases.    See  Landlord  aivd  Tenant. 

LBGiSLATrvE    Powers.    See    Constitutional    Law,    2-12.    Infants. 
Municipal  Corporations,  1. 

LIBEL  AND  SLANDER. 

Slander:  Conditional  privilege, 

1.  Absence  of  express  malice  in  the  utterance  of  false  and  defama- 

tory words  Is  no  defense  as  against  compensatory  damages. 
Driessel  v,  Urkart,  154 

2.  The  communication  of  a  report  in  response  to  a  request  by  one- 

interested  in  the  matter  is  not  conditionally  privileged  if  de- 
famatory matter  is  added  to  the  report  by  the  person  profess- 
ing to  repeat  it.  Ihid. 

License  Fees.    See  Street  Railways,  1-3. 

Liens.    See  Contracts,  2,  3,  6.    Warehousemen. 

Life  Estates.    See  Adverse  Possession,  3.    Homesteads. 

Limitation    of    Actions.  .  See    Adverse    Possession.    Trusts    Ain>. 
Trustees,  3,  4. 

Loos  and  Timber.    See  Corporations,  7-14. 

Lost  Corner.    See  Boundaries,  2. 

Machinery.    See  Master  and  Servant,  6-27.    Sales,  1-8.    Tbial^ 
23,  24. 

Malice.    See  Libel  and  Slander,  1. 

Marketable  Title.    See  Vendor  and  Purchaser,  8. 
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MASTER  AND  SERVANT. 

Workmen*$  compensation  act:  Administration,    See  Cowstitutioi^al 
Law.    Injunction. 

1.  The    Industrial    Gommlaslon    being   merely   an   adminlBtratiTe 

board,  not  a  court,  the  clauses  of  sec.  2394 — 16,  Stats.  (Laws  of 
1911,  ch.  50),  providing  for  the  giving  notice  of  claim  by  mail, 
and  allowing  testimony  to  be  taken  without  notice  to  either 
party,  are  valid.    Borgnis  v.  Folk  Co.  327 

2.  If  notice,  either  actual  or  constructive,  of  the  commencement 

of  the  proceedings  before  such  a  board  be  given  to  the  parties 
interested,  and  they  be  given  full  and  free  opportunity  to  be 
heard  and  present  evidence,  it  is  sufficient,  even  though  notice 
of  intermediate  steps  of  the  proceeding  be  not  required  or 
given;  and  this  is  especially  true  of  a  board  which,  like  the 
Industrial  Commission,  acts  only  on  the  rights  of  parties  who 
have  consented  that  it  may  so  act  Ihid, 

Services  and  compensation. 

8.  Refusal  of  an  employer  to  pay  commissions  when  due  Justifies 
the  employee  in  leaving  the  employment.  Dore  v.  Olenn  Rock 
Mineral  Spring  Co.  158 

4.  Under  a  contract  of  employment  "at  a  salary  of  $75  [$900],  and 
commission  of  ten  per  cent,  on  all  sales,  to  be  paid  in  twelve 
equal  and  monthly  instalments  at  the  end  of  each  and  every 
month,"  both  salary  and  commissions  were  payable  monthly. 

ma. 

6.  Under  a  contract  by  which  plaintiff  was  to  have  charge  of  de- 
fendant's bottling  •plant  and  be  general  manager  thereof  and 
was  to  have  a  commission  on  "all  sales,"  plaintiff  was  entitled 
to 'commissions  not  merely  on  sales  made  by  him  personally, 
but  upon  all  sales  made  by  defendant  through  whatever  agency 
employed.  Ibid, 

Master's  liability  for  injuries  to  Servant,  See  Conshtutional  Law, 
4-12.  CoRFOBATioNS,  2.  Railboads,  18-24.  Street  Railways, 
4-7. 

Same:  Tools,  machinery,  and  appliances.    See  Evidence,  4,  5,  7, 11, 12. 

6.  In  an  action  for  personal  injuries  to  an  employee,  engaged  in 

unloading  stone  from  the  hold  of  a  vessel,  caused  by  the  ball 
of  a  bucket  and  the  latch  attached  thereto  dropping  down  and 
striking  his  leg,  the  evidence  is  held  to  warrant  a  verdict  to 
the  effect  that  defendant  was  negligent  in  furnishing,  as  part 
of  the  hoisting  apparatus,  a  hook  with  a  locking  device,  which, 
even  though  a  perfect  appliance  in  itself,  was  not  reasonably 
safe  when  used  in  connection  with  the  bucket  in  question,  for 
the  reason  that  it  was  calculated  to  mislead  employees  by  an 
appearance  of  safety  and  yet,  because  it  did  not  fit  the  staple 
on  the  bail  of  that  bucket,  was  liable  to  release  Itself  from 
such  staple  when  the  cable  was  slacked.  Benson  v.  Superior 
Mfg.  Co.  20 

7.  Contributory  negligence  was  not  shown  as  matter  of  law  by  the 

fact  that  the  bucket  had  been  so  placed  under  the  deck  that 
when  hoisted  it  would  not  clear  the  coaming  of  the  hatchway, 
even  though  plaintiff  had  had  much  experience  in  unloading 
vessels,  there  being  evidence  that  the  work  was  being  done  in 
the  usual  and  ordinary  way  and  that  plaintiff  did  not  know 
that  any  instruction  had  been  given  as  to  the  manner  of  plac- 
ing the  buckets.  /Md. 


Wis.]  index  709 


8.  In  an  action  for  injuries  sustained  In  attempting  to  adjust  a  mar 

chine  before  it  had  fully  stopped,  it  is  held  that  there  was  no 
basis  in  the  evidence  for  the  vital  findings  In  favor  of  the 
plaintiff,  and  that  the  verdict  should  have  been  corrected  ac- 
cordingly and  Judgment  rendered  thereon  for  the  defendant. 
Bamulski  v.  Menasha  Paper  Co,  286 

Bame:  Scaffolds, 

9.  Failure  of  an  employer  to  furnish  suitable  material  for  the  erec- 

tion of  a  scaffold  was  not  shown  by  the  fact  that  he  directed  it 
to  be  built  from  a  quantity  of  lumber  which  had  been  in  use  for 
some  years  and  a  part  of  which  was  decayed,  where  it  was  un- 
disputed that  enough  of  such  lumber  was  sound  and  suitable 
for  the  purpose.    Sweenor  v,  Superior  Mfg.  Co.  1 

Bame:  Unguarded  machinery. 

10.  The  duty  imposed  upon  an  employer  by  sec.  1636i,  Stats.  (1898), 

to  securely  guard  dangerous  machinery  is  discharged  if  he 
provides  therefor  as  effective  a  guard  as  ordinarily  careful  and 
prudent  employers  under  like  circumstances  would  and  do 
deem  it  their  duty  to  furnish.  McOinnis  v.  Northern  Paper 
Mills,  185 

11.  Where,  in  granting  a  new  trial  on  the  ground  that  the  charge  to 
the  jury  was  erroneous,  the  trial  court  interpreted  such  charge 

as  requiring  defebdant,  under  sec.  1636/,  Stats.  (1898),  to  an- 
ticipate all  possible  injury  that  might  result  from  a  f^lure  to 
securely  guard  dangerous  machinery,  and  as  making  him  re- 
sponsible for  all  injuries  caused  thereby,  this  court  accepts 
such  interpretation  and  affirms  the  oMer,  although  It  is  not 
entirely  clear  that  the  Jury  did  not,  in  view  of  the  whole 
charge,  understand  and  apply  the  law  correctly.  '      Ihid. 

12.  The  evidence  in  this  case  is  held  not  to  show  as  a  matter  of  law 

that  defendant  was  guilty  of  a  want  of  ordinary  care  in  fur- 
nishing the  guard  it  did.  Jbid. 

18.  A  mere  possibility  that  the  trial  court  was  wrong  in  stating 
something  as  a  fact  to  the  Jury  is  not  ground  for  reversal  of  the 
Judgment,  especially  where  there  was  evidence  strongly  tend- 
ing to  support  the  court's  conclusion  and  none  to  the  contrary, 
and  the  Jury,  aided  by  a  view,  were  in  a  position  to  determine 
whether  the  statement  was. correct,  and  the  trial  court's  atten- 
tion was  not  in  any  way  called  to  the  alleged  misapprehension 
of  the  facts.    Bolherg  v.  Rohhins  Lumher  Co.  259 

14.  So  held,  in  an  action  for  injuries  to  an  employee  in  a  planing 

mill  caused  by  his  hand  coming  in  contact  with  uncovered 
saws  in  a  lath  machine,  where  the  trial  court  instructed  the 
Jury  that  if  they  found  plaintiff  had  ever,  before  the  injury, 
raised  and  lowered  the  saws  in  question  by  means  of  a  little 
wheel  under  the  lath  machine  table,  then  they  should  conclude 
that  he  must  have  seen  the  saws  and  known  that  they  were 
not  covered.  Ibid. 

15.  The  knowledge  which  Jurors  acquire  from  a  view  may  be  used 

by  them  in  determining  the  credibility  of  testimony  or  the 
correctness  of  statements  of  fact  by  the  court.  Jhid. 

16.  In  determining  the  credibility  of  testimony  one  or  more  Jurors 

may  use  the  knowledge  which  they  have  gained  from  observa- 
tion and  experience  not  common  to  all  the  Jurors,  and  may 
give  the  benefit  of  such  knowledge  to  their  fellow  Jurors.     Ibid. 
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17.  Considered  in  connection  with  the  general  charge  in  this  case, 

in  which  the  jury  were  repeatedly  told  that  they  shonld  find 
the  facts  from  the  evidence  given  in  court,  and  in  connection 
with  the  question  asked  hy  a  Juror  as  to  their  right  to  use 
their  special  knowledge  "in  weighing  this  evidence/'  the  lan- 
guage of  the  trial  court  in  answering  such  question — ^to  the 
effect  that  a  Juror  who  has  personal  expert  knowledge  is  en- 
titled to  use  it  in  assisting  him  and  in  assisting  the  other 
Jurors  in  arriving  at  a  right  verdict — ^is  held,  though  some- 
what ambiguous  in  itself,  to  accord  with  the  foregoing  rule  and 
not  to  have  misled  the  Jury  into  supposing  that  they  might 
treat  their  special  knowledge  as  evidence  or  use  it  otherwise 
than  in  determining  the  credibility  of  the  testimony  offered  by 
the  parties.  Ibid. 

18.  In  an  action  for  injuries  to  a  minor  employee  In  a  box  factory, 

caused  by  his  hand  accidentally  coming  in  contact  with  the 
revolving  knives  in  a  planing  machine  which  he  was  passing, 
the  evidence,  stated  in  the  opinion,  is  held  insufficient  to  charge 
defendant  with  negligence  either  in  leaving  the  machine  un- 
covered or  in  failing  to  warn  plaintiff  of  the  danger.  Lange  v. 
Kieckhefer  Box  Co,  506 

Same:  Unguarded  set-screw. 

19.  In  an  action  for  injuries  to  an  employee  engaged  in  oiling  ma- 

chinery in  defendant's  factory,  alleged  to  have  been  caused  by 
defendant's  failure  to  securely  guard  the  shafting,  the  evidence 
is  held  to  warrant  findings  by  the  Jury  to  the  effect  that  a 
wooden  collar  placed  as  a  guard  over  a  set-screw  on  the  shaft- 
ing did  not  securely  guard  it,  but  by  reason  of  defects  became 
displaced  before  the  accident;  that  defendant  in  the  exercise 
of  ordinary  care  ought  to  have  discovered  and  repaired  the  de- 
fects before  the  injury;  that  the  set-screw  was  so  located  as 
to  be  dangerous  to  employees  in  the  discharge  of  their  duties; 
that  it  caught  plaintiff's  clothing  and  drew  him  against  the  re- 
volving shaft;  and  that  defendant's  negligent  failure  to  guard 
the  set-screw  proximately  caused  the  plaintiff's  injury.  Mono- 
han  V.  Fair'bankS'Morse  Mfg.  Co.  104 

20.  The  findings  of  the  special  verdict  in  such  a  case  with  respect 

to  negligence  must  be  interpreted  in  the  light  of  the  allega- 
tions of  the  complaint.  Ihid, 

21.  Evidence   which,   among   other   things,   was   conflicting   as    to 

whether  plaintiff  had  been  instructed  how  to  fill  grease  cups 
upon  a  clutch  pulley  and  had  been  told  to  avoid  reaching  over 
the  revolving  shaft,  and  which  tended  to  show  that  he  did  not 
know  of  an  exposed  set-screw  on  the  shaft,  is  held  not  to  show 
as  matter  of  law  that  he  was  guilty  of  contributory  negligence 
in  reaching  over  the  shaft  to  fill  a  cup;  and  it  was  error,  there- 
fore, for  the  court  to  change  the  Jury's  finding  that  plaintiff 
was  not  guilty  of  any  w^ant  of  ordinary  care.  Muenchoto  v. 
Theo.  Zschetzsche  d  Bon  Co.  113  Wis.  8,  distinguished.        lUd. 

22.  Where  a  shaft,  upon  which  was  a  set-screw  projecting  about 

three  fourths  of  an  inch  from  an  iron  collar,  was  at  such  a  dis- 
tance from  the  floor  of  a  factory  and  so  near  an  upright  timber 
that  ordinarily  employees  could  not  come  in  contact  with  It 
except  in  oiling,  repairing,  or  putting  on  belts,  and  the  uncon- 
troverted  evidence  w^as  that  it  was  not  the  duty  of  any  em- 
ployee to  come  near  the  shaft  while  it  was  in  motion,  such 
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shaft  should  have  been  held,  as  matter  of  law,  not  to  have  been 
80  located  as  to  he  dangerous  to  employees  in  the  discharge  of 
their  duties.  Walker  v,  Simmons  Mfg,  Co,  131  Wis.  542,  dis- 
tinguished.   Law  V.  American  Bedding  Co,  224 

(23.  Whether  there  was  contributory  negligence  on  the  part  of  an 
employee  who,  after  being  instructed  to  stop  the  machinery  in 
order  to  put  a  belt  upon  a  pulley  on  such  shaft,  attempted  to 
put  the  belt  on  after  the  power  had  been  thrown  off  but  before 
the  shaft  had  ceased  to  revolve,  and  was  caught  by  the  set- 
screw  and  injured — ^there  being  evidence  that  it  was  usual,  not 
in  this  factory  but  generally,  to  put  pulleys  on  in  that  way, — 
is  not  determined.]  Ihid. 

24.  Negligence  of  the   defendant   cannot  be  presumed  under  sec. 

2858m,  Stats.  (Laws  of  1907,  ch.  346),  in  support  of  a  Judgment 
against  him,  where  there  is  no  evidence  tending  to  show  that 
he  was  negligent.  Ibid, 

25.  A  stationary  shaft  or  axle  upon  which  revolved  a  pulley  wheel 

thirty  inches  in  diameter,  held  in  place  by  a  collar  on  each  side 
fastened  to  the  shaft  by  set-screws  projecting  about  five  eighths 
of  an  inch,  was  not  so  located  as  to  be  dangerous  to  an  em- 
ployee whose  duty  it  was  to  apply  oil  by  means  of  a  swab  to  a 
steel  cable  running  in  a  groove  on  the  rim  of  the  wheel,  there 
being  nothing  in  such  duty  requiring  him  to  bring  the  swab  or 
its  handle  or  his  hands  within  twelve  inches  of  the  set-screws, 
and  no  reason  to  suppose  that  in  performing  his  duty  he  would 
come  in  contact  with  the  shaft  or  set-screws;  and  hence,  even 
if  such  a  stationary  shaft  and  set-screws  are  "shafting"  within 
the  meaning  of  sec.  1636i,  Stats.  (1898) — ^a  point  not  decided, — 
the  employer  was  not  required  by  that  statute  to  guard  them. 
Gulland  v.  Northern  Coal  d  Dock  Co.  391 

26.  Where  the  record  shows  that  the  only  issues  tried  and  deter- 

mined were  whether  defendant  had  performed  the  duty  imposed 
by  sec.  1636i,  Stats.  (1898),  to  guard  certain  machinery,  and 
whether,  if  it  had  not,  its  default  proximately  caused  plaint- 
iff's injury,  there  can  be  no  inference  or  presumption  under 
sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346),  that  the  trial  court 
determined  issues  not  embraced  in  the  special  verdict  but  es- 
sential to  sustain  a  cause  of  action  under  common-law  rules 
for  neglect  to  furnish  plaintiff  a  safe  place  to  work.  Ihid. 

Same:  Unguarded  lever  for  starting  machinery. 

27.  A  revolving  drum  was  used  for  preparing  hides  in  defendant's 

tannery,  the  power  being  applied  or  thrown  off  by  means  of 
a  shifting  lever  which  was  about  six  feet  above  the  floor  and 
extended  eighteen  to  twenty-four  inches  into  a  narrow  passage- 
way along  which,  under  the  lever,  loads  of  hides  were  moved 
on  trucks.  The  lever  was  sensitive  and  easily  moved  by  objects 
coming  in  contact  with  it,  and  was  unguarded.  While  plaintiff 
was  engaged  in  removing  hides  from  the  drum  it  was  started 
by  a  truck  load  of  hides  coming  in  contact  with  the  lever,  and 
plaintiff,  whose  head  and  arms  were  at  the  time  in  the  drum, 
was  injured.  Held,  upon  the  evidence,  that  the  Jury  were  war- 
ranted in  finding  that  the  location  of  the  lever,  in  view  of  the 
width  of  the  passageway  and  the  height  of  the  loads  customa- 
rily carried  on  the  trucks,  rendered  plaintiffs  working  place 
unsafe.    Korn  v.  Pfister  d  Vogel  Leather  Co*  626 
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Bame:  Unsafe  place  to  v>ork.    See  Intebttbban  Railways,  9-11.    liA0- 
TKB  AKD  Sebtant,  10-26.    Tbial,  14,  16. 

28.  While  engaged  In  removing  slag  from  tlie  cupola  room  of  de> 

fendant's  foundry,  plaintiff  was  Injured  by  the  ffdl  of  a  pile  of 
brick  In  such  room.  Intended  for  future  use  in  lining  the 
cupola.  Eyidence  showing,  among  other  things,  that  the  brick 
fell  because  piled  too  high,  not  because  of  negligence  in  the 
laying  or  placing  of  them  in  the  pile;  that  defendant  had  des- 
ignated the  place  for  piling  and  the  quantity  of  brick  to  be 
piled,  but  that  such  quantity  would  not  fit  in  that  place  unless 
piled  to  a  dangerous  height;  and  that  shortly  before  the  in- 
jury the  defendant's  foreman  in  charge  of  placing  the  brick 
had  passed  through  the  room  and  close  to  the  pile  but  did  not 
notice  it,  is  held  sufficient  to  sustain  a  recovery  upon  the 
ground  of  defendant's  failure  to  exercise  reasonable  care  to 
keep  the  place  reasonably  safe.  Bcieczinski  v.  Filer  d  StotDclt 
Co,  5Sa 

29.  The  facts  that  plaintiff  and  the  men  who  piled  the  brick  spoke 

no  common  language  and  could  communicate  only  by  signs,, 
and  that  they  usually  worked  in  different  gangs  under  sep- 
arate foremen  and  at  different  classes  of  work,  are  significant 
only  as  bearing  upon  the  contributory  negligence  of  plaintiff 
and  tending  to  show  that  he  took  no  active  part  in  making  the 
place  unsafe.  Ibid, 

30.  Determining  as  to  the  quantity  of  brick  to  be  piled  and  the 

place  and  manner  of  piling  was  part  and  parcel  of  the  master'a 
duty  to  use  reasonable  care  to  maintain  a  safe  place,  and  if 
there  was  a  failure  in  that  duty  the  negligence  of  a  fellow- 
servant  co-operating  would  not  bar  a  recovery.  Jhid^ 

31.  The  duty  of  the  master  to  keep  the  place  safe  did  not  cease 

merely  because  repairs  were  being  made  by  the  use  of  the 
brick,  where  the  injured  servant  was  not  himself  at  the  time 
participating  in  the  making  of  such  repairs.  Ihid^ 

32.  Under  the  circumstances  stated,  plaintiff  was  charged  only  with 

reasonable  care  for  his  own  safety  and  to  notice  obvious  dan- 
gers; and  it  cannot  be  said  that  the  danger  from  the  piling  of 
the  brick  was  so  obvious  to  an  untrained  mind  engrossed  In 
other  work  as  to  require  a  holding,  as  matter  of  law,  that 
plaintiff  assumed  the  risk.  Ihid. 

83.  A  finding  by  the  jury  that  the  place  was  not  reasonably  safe 

lost  none  of  its  legal  effect  by  reason  of  another  finding  that 
the  pile  of  brick  was  not  reasonably  safe;  nor  did  the  latter 
finding  or  the  submission  of  the  question  confuse  the  trial  or 
issues  or  prejudicially  affect  the  defendant  Ibid. 

Bame:  Rules  and  orders.    See  Pleading,  8. 

Bame:  Warning  servant.    See  Master  and  Sebvant,  18.    Pliadino, 
3,5. 

84.  An  employer  who  sets  inexperienced  or  youthful  employees  at 

work  about  complicated  machinery  is  charged  with  the  duty 
of  explaining  to  them  any  dangers  which  exist  about  such  ma- 
chinery and  which  are  not  obvious  to  employees  of  like  ap- 
parent age  and  experience  while  exercising  ordinary  care. 
Hynes  v.  Holt  Lumber  Co.  lit 

35.  But  employees  of  ordinary  intelligence  are  bound  without  ex- 
planation or  warning  to  know  and  act  upon  those  simple  nat* 
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ural  laws  and  phyBlcal  facts  which  are  universally  acted  upon 
by  persons  of  like  apparent  intelligence  in  the  ordinary  afCairs 
of  life.  JlHd. 

36.  While  the  water  tank  on  a  steam  log  hauler  was  being  filled  by 

means  of  a  steam  siphon,  plaintifC,  whose  duty  it  was  to  assist 
in  such  filling,  started  to  take  off  a  metal  cap  (which  he  had 
himself  substituted  in  place  of  a  wooden  plug  with  a  vent  hole) 
upon  an  opening  in  the  top  of  the  tank,  and  was  injured  by  the 
cap  being  suddenly  blown  off  as  he  removed  its  fastening. 
Under  the  evidence,  stated  in  the  opinion,  plaintiff  is  conclu- 
sively presumed  to  have  known,  without  special  warning,  the 
dangers  which  might  arise  from  pressure  in  the  tank  while  it 
was  being  filled  in  that  way  in  case  there  were  no  vent  hole 
in  the  cap  or  in  case  the  vent  therein  should  become  obstructed 
by  freezing.  Jhid, 

Bame:  Vice-principal. 

37.  Negligence  of  the  captain  of  a  tug  in  failing  to  furnish  reason- 

ably safe  appliances  for  use  thereon  is  negligence  of  the  owner, 
and  even  though  other  negligence  of  the  captain  concurred 
therewith  to  cause  an  injury  to  the  mate,  such  other  negligence 
is  not  a  defense.    Lower  v,  Whitney  Bros,  Co.  41 

Same:  Felloto-servants.    See  Constitutional  Law,  4,  6,  1,  8,  10. 

INTERUBBAN    RAILWAYS,    11.      MaSTEB   AND   SSBVANT,    30.      StBBET 

Railways,  7. 

38.  Carpenters  and  their  foreman  who  together  selected  from  a  quan- 

tity of  lumber  the  materials  for  a  scaffold  and  constructed  it 
were  fellow-servants  engaged  in  a  common  employment,  and  if 
through  the  negligence  of  one  of  them  a  defective  piece  was 
used  and  an  injury  thereby  resulted  to  another  by  fall  of  the 
scaffold,  the  employer  is  not  liable.  Stoeenor  v.  Superior  Mfg, 
Co,  1 

39.  Findings  that  the  fellow-servant  was  incompetent  and  that  plaint- 

iff did  not  know  of  such  incompetency,  are  held  to  be  sustained 
by  the  evidence.    Ludvigson  v,  Superior  Ship  Building  Co.      34 

Same:  Anticipation  and  assumption  of  risTc,  See  Constitution al 
Law,  4,  5,  7,  10.  Intebubban  Railways,  9-11.  Mabteb  and 
Servant,  32.    Pleading,  5. 

40.  In  an  action  for  injuries  alleged  to  have  been  sustained  by  the 

mate  of  a  tug  by  reason  of  the  owner's  negligence  in  failing  to 
furnish  a  proper  tie  line,  evidence  that  the  line  was  so  short 
that  its  use  was  dangerous  and  would  naturally  and  probably 
result  in  injury  to  a  person  trying  to  fasten  it,  and  that  de- 
fendant had  knowledge  of  such  danger  long  before  the  accident, 
is  held  to  show  clearly  that  defendant  ought  reasonably  to  have 
anticipated  that  an  injury  might  result,  and  to  sustain  a  find- 
ing by  the  jury  that  defendant's  negligence  was  the  proximate 
cause  of  plaintiff's  injuries.    Lower  v,  Whitney  Bros.  Co.        41 

41.  A  finding  that  plaintiff  did  not  assume  the  risk  by  remaining  in 

the  service  longer  than  a  reasonable  time  after  he  had  notified 
the  captain  that  the  rope  was  dangerous  and  the  captain  had 
promised  to  get  a  new  one,  is  held  to  be  sustained  by  evidence 
showing,  among  other  things,  that  such  promise  was  made  be- 
tween 4  and  5  o'clock  p.  m.  as  the  tug  was  entering  the  harbor; 
that  it  remained  in  the  harbor  until  10  p.  m.,  when  it  went  out 
on  another  trip  and  was  not  at  the  dock  again  until  after  the 
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accident;  that  plaintiff  was  not  with  the  tng  at  the  dock  on 
that  evening;  and  that  he  did  not  know  when  he  started  on  the 
trip  in  question  that  a  new  line  had  not  heen  furnished.       Ibid. 

42.  The  question  whether  an  employee  remained   in  the  serrlce 

longer  than  a  reasonable  time  in  reliance  upon  the  employer's 
promise  to  repair  or  replace  dangerous  appliances  Is  usually  a 
question  for  the  jury.  Ibid. 

43.  The  verdict  acquitting  plaintiff  of  assumption  of  risk  and  con- 

tributory negligence,  supported  by  evidence  or  by  the  lack  of 
evidence  to  the  contrary,  will  not  be  disturbed  on  appeal. 
Scieczinski  v.  Filer  d  Stowell  Co.  63S 

Bame:  Contributory  negligence.    See  Instructions  to  Jurt,  3.    Ih- 

TEBUBBAN    RAILWAYS,    9.      MASTEB    AND    SeBVANT,    1,    21,    29,    43. 

Negligence,  24. 

Maxims. 
Res  Judicata  pro  verltate  accipltur,  203. 

Mbabxtbb  of  Damages.    See  Damages,  1,  2,  5-9.    iNBTBuenoNS  to 

JUBT,  4. 

Mechanics'  Liens.    See  Contbactb,  5. 
Milk.    See  Food. 

MUNICIPAL  CORPORATIONS. 

Amendment  of  charter:  Option  laws, 

1.  An  option  law,  such  as  ch.  297,  Laws  of  1907,  creating  the  office 

of  commissioner  of  public  works  In  all  cities  of  the  first  claju, 
but  providing  that  it  shall  not  take  effect  In  any  city  until  ap- 
proved "by  a  majority  vote  of  the  members  elect  of  the  com- 
mon council,"  is  valid.    Johnson  v.  Miltoaukee,  476 

2.  The  only  prerequisite  to  the  adoption  of  such  act  by  a  city  is 

the  approval  thereof  by  the  vote  stated;  and  action  upon  the 
resolution  of  approval  is  not  governed  by  the  procedure  pre- 
scribed in  the  city  charter  for  the  adoption  of  resolutions  ap- 
propriating money  or  creating  a  charge  against  funds  of  the 
city,  such  as  reference  to  a  committee,  action  on  its  report  at 
a  subsequent  meeting,  consent  by  the  mayor,  etc.  Ibid, 

Public  improvements:  Street  improvements:  Special  assessments. 

3.  In  determining  whether,  under  sec.  959 — ^35,  Stats.  (Laws  of  1909, 

ch.  329),  a  lot  Is  subject  to  asfiTessment  on  account  of  a  proposed 
permanent  pavement,  the  maximum  amount  chargeable  to  the 
lot  in  a  city  of  the  second  or  third  class  Is  $2  per  square  yard 
for  the  area  proposed  to  be  paved  In  front  of  It  between  the 
center  line  of  the  roadway  and  the  curb  line,  and  that  amount 
is  to  be  reduced  by  the  aggregate  of  all  previous  assessments 
for  paving  in  front  of  the  lot  between  said  center  line  and  the 
curb  line  as  established  at  the  time  of  such  previous  paving. 
Land  d  River  Co,  v.  Superior,  81 

4.  In  all  cases  the  cost  of  the  curb  is  a  part  of  the  cost  of  paving, 

and  the  "curb  line"  is  the  line  thereof  nearest  the  lot  Ibid. 

6.  The  previous  paving  assessments  in  their  entirety,  as  made  and 
paid,  should  be  regarded  as  conclusive  of  the  amount  with 
which  a  lot  is  to  be  credited  as  having  paid,  regardless  of  the 
identity  of  the  curb  line  then  established  with  the  curb  line 
established  for  the  proposed  pavemenU  Ibid, 
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6.  The  appeal  from  the  final  determination  of  the  common  council, 

provided  for  in  sees.  925 — ^184  and  925 — 185,  Stats.  (1898),  la 
the  ezcluBive  remedy  of  a  lotowner  affected  by  a  street  Improve- 
ment for  any  grievance,  legal  or  equitable,  which  he  may  have 
by  reason  of  the  making  of  such  improvement.  Nelson  v,  Wau- 
kesha,  163 

7.  The  provision  in  sec.  925 — ^184,  Stats.  (1898),  that  "such  appeal 

shall  be  taken,  tried  and  determined  ,  .  .  in  like  manner  as  in 
case  of  appeals  from  the  disallowance  of  claims,"  etc.,  does  not 
mean  that  equitable  Issues  are  triable  by  a  jury,  even  though 
the  legal  claims  mentioned  are  so  triable.  Ihid. 

8.  Where,  in  an  equitable  action  to  set  aside  a  special  assessment 

for  a  street  Improvement,  the  failure  to  proceed  by  appeal  was 
pleaded  in  the  answer,  but  It  was  conceded  that  the  amount 
assessed  exceeded  the  actual  cost  of  the  Improvement  and  de- 
fendant tendered  judgment  restraining  the  issuance  of  assess- 
ment certificates  in  excess  of  the  amount  ratably  chargeable  to 
plaintiff's  land,  the  denial  by  the  court  of  any  further  relief 
was  proper.  Ihid, 

Defects  and  ol>structions  in  streets:  Bidewalks. 

9.  By  the  adoption  of  portions  of  the  general  charter  by  the  de- 

fendant city  many  of  the  former  duties  of  the  sidewalk  su- 
perintendent devolved  upon  the  board  of  public  works.  Pur- 
suant to  a  resolution  of  the  council  authorizing  employment  of 
a  sidewalk  inspector  at  a  salary  of  $2  per  day,  one  M.  was  em- 
ployed by  said  board.  Afterwards  an  ordinance  fixing  salaries 
of  officers  fixed  that  of  the  sidewalk  superintendent  at  $600 
per  year.  M.'s  duties  related  solely  to  the  construction,  repair, 
and  inspection  of  sidewalks.  He  signed  his  reports  and  no- 
tices as  sidewalk  superintendent,  and  was  recognized  as  such 
by  the  city.  Held,  that  service  upon  him  of  notice  of  an  injury 
from  defects  in  a  sidewalk  was  a  compliance  with  a  charter 
requirement  that  such  notice  be  served  upon  the  sidewalk  su- 
perintendent of  the  city.    Zoellner  v.  Fond  du  Lac,  300 

10.  The  legislature  may  provide  for  service  of  such  a  notice  upon  an 

agent  or  employee  of  the  city  who  is  not  an  officer  thereof;  so 
that,  even  if  by  the  adoption  of  the  general  charter  provisions 
the  sidewalk  superintendent  was  reduced  from  an  officer  of  the 
city  to  a  mere  employee,  that  fact  did  not  invalidate  the  serv- 
ice upon  him.  Ihid. 

11.  The  fact  that  he  knew  of  the  defect  In  a  sidewalk,  though  raising 

a  presumption  of  contributoi-y  negligence  on  the  part  of  a 
person  injured  by  reason  of  such  defect,  does  not  conclusively 
establish  such  negligence.  Ihid. 

12.  Where  a  carpenter  seventy-one  years  old  was  injured  by  reason 

of  the  loose  condition  of  boards  in  a  sidewalk, — ^the  defects 
being  hidden  and,  though  known  to  him,  temporarily  forgot- 
ten,— evidence  that  he  was  at  the  time  walking  home  after  his 
day's  work,  carrying  his  tools  in  his  hand  and  conversing  with 
his  daughter,  was  sufficient  to  make  it  a  question  for  the  jury 
whether  or  not  his  forgetfulness  was  consistent  with  ordinary 
care.  Ihid. 

is.  A  charge  to  the  jury  in  such  case  which,  after  stating  that  upon 
the  question  of  contributory  negligence  the  burden  of  proof 
was  upon  the  defendant,  and  after  defining  ordinary  care,  fur- 
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ther  stated  that  If  the  plaintiff  had  knowledge  of  the  defect 
previous  to  the  accident  "such  circumstance  requires  some  evi- 
dence .  .  .  reasonably  sufficient  to  overcome  the  presumption 
of  negligence  raised  by  such  knowledge,  either  by  showing  that 
plaintiff  was  proceeding  upon  the  walk  paying  attention  to  the 
necessity  of  avoiding  the  danger,  or  that  he  forgot  the  exist- 
ence of  it  and  that  his  forgetfulness  under  the  circumstances 
was  consistent  with  ordinary  care/'  was  not  erroneous  as  being 
likely  to  lead  the  Jury  to  infer  that  the  burden  was  upon  the 
defendant  to  show  excusable  forgetfulness  on  the  part  of  plaint- 
iff. lUd, 
Betoers:  Surface  waters. 

14.  The  limit  of  municipal  responsibility,  in  any  event,  to  diq^ose 
of  surface  water  and  sewage,  is  to  provide  for  such  volume  as 
ordinarily  accumulates.  Oeuder,  Paeschke  d  Frey  Co.  v.  Mih 
ivaukee,  491 

16.  In  case  of  construction  by  a  municipality  of  a  sewer  or  drain  to 
take  care  of  surface  water,  or  that  and  sewage,  and  private 
property,  the  safety  of  which  is  dependable  thereon,  is  injured 
by  an  unusual  rainfall, — ^though  yet  one  not  so  uncommon  but 
that  such  might  reasonably  be  expected  some  time,  the  dam- 
ages are  not  recoverable.  Ibid. 

16.  If  a  municipality,  acting  reasonably,  duly  adopts  a  plan  of  sew- 

ftgOf  specifying  size  of  conduits  and  accessories  and  character 
of  construction,  and  executes  the  same,  it  is  immune  for  con- 
sequences inherent  in  the  plan  itself,  including  the  proposed 
method  of  construction.  Ibid. 

17.  Mistakes  in  respect  to  matters  included  within  the  scope  of  the 

rule  stated  in  No.  16,  are  errors  of  Judgment,  by  a  body  clothed 
with  discretionary  authority,  of  the  same  status  as  Judicial  or 
tfua«i-Judiclal  acts,  as  regards  liability  for  negligence.         Ihid 

18.  If  upon  a  sewage  plan  being  duly  adopted  it  is  negligently  exe^ 

cuted  in  respect  to  something  not  inherent  in  the  plan  or 
method  of  construction,  the  municipality  is  chargeable  with 
knowledge  thereof  and  responsible  for  consequences  within 
limitations  stated  in  the  foregoing.  IIM. 

19.  If  a  plan  of  sewage  is  legitimately  adopted  and  executed  and 

thereafter  proves  defective,  either  for  want  of  repair  or  in- 
firmity in  the  plan  or  method  of  construction,  and  the  difficulty 
is  brought,  actually  or  constructively,  to  the  knowledge  of  the 
municipal  officers  charged  with  the  duty  of  looking  after  such 
matters,  and  the  insufficiency  is  not  remedied  within  a  reason- 
able time,  the  neglect  constitutes  actionable  negligence  in  case 
of  injury  to  private  property  being  proximately  caused  thereby. 

NsQATTVE  Testimony.    See  Evidence,  18,  14. 

NEGLIGENCE. 

Acts  and  omUaions  constituting  negligence.  See  Dead  BoDiEa.  Blbc- 
TEiciTY.  Highways,  7-9.  Interubban  Railways,  2-11.  Mas- 
ter AND  Servant,  &-43.  Municipal  Corporations,  19.  Plbad- 
INO,  2-6.    Railroads,  4-24.    Street  Railways,  4-16. 

1.  In  an  action  for  the  negligent  destruction  of  plalntifTs  property 
by  fire  caused  by  sparks  emitted  from  a  traction  engine,  where 
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the  complaint  charged  that  defendant's  negligence  consisted  in 
the  use  of  an  old  and  defective  spark  arrester  which  was  out 
of  repair,  the  admission  of  evidence  that  the  spark  arrester 
was  not  sufficient  in  point  of  design.  If  error,  was  not  a  preju- 
dicial error  for  which  the  judgment  for  plaintiff  should  be  re- 
versed, under  sec.  2669,  Stats.  (1898),  and  sec.  3072m  (Laws 
of  1909,  ch.  192),  in  the  absence  of  any  showing  that  defend- 
ant was  surprised  or  misled.    Cook  v.  Doud  Bona  d  Co.         271 

2.  The  spark  arrester  upon  a  traction  engine,  though  not  required 

to  prevent  absolutely  the  escape  of  all  sparks,  must  be  a  rea- 
sonably sufficient  device  for  that  purpose.  IMd. 

3.  The  frequent  setting  of  fires  by  a  traction  engine  as  it  passed 

along  a  highway  is  evidence  of  insufficiency  or  improper  man- 
agement. Ibid. 

4.  The  evidence  in  this  case,  stated  in  the  opinion,  warranted  find- 

ings by  the  jury  that  the  spark  arrester  was  insufficient  in  point 
of  design  and  that  defendant  failed  to  exercise  ordinary  care  in 
providing  and  using  it  Ibid. 

5.  Further  evidence  that  two  or  three  minutes  after  the  engine 

passed  on  the  highway  a  fire  was  discovered  on  the  roof  of  the 
building  in  a  position  indicating  that  it  started  from  a  spark 
dropped  there,  and  that  there  was  no  other  apparent  cause  for 
the  fire,  warranted  the  jury  in  finding  that  the  fire  was  set  by 
defendant's  engine  and  that  defendant's  failure  to  exercise  or- 
dinary care  was  the  proximate  cause  of  plaintiff's  damage. 

Ibid. 

6.  Evidence  that  other  fires  were  set  by  the  engine  in  question 

under  conditions  similar  to  those  existing  when  the  fire  in 
question  was  set,  was  competent  not  only  upon  the  question 
of  the  sufficiency  of  the  spark  arrester,  but  also  upon  the  issues 
as  to  whether  the  engine  set  this  fire  and  as  to  notice  of  the 
insufficiency  of  the  spark  arrester.  Ibid. 

7.  The  owner  and  operator  of  a  traction  engine  should  use  reason- 

able precaution  to  provide  an  engine  so  constructed  and 
equipped  as  to  avoid  the  unnecessary  communication  of  fire  to 
premises  adjoining  the  road  on  which  it  travels.  Ibid. 

^.  An  Instruction  to  the  Jury  that  the  owner  and  user  of  a  traction 
engine  "should  provide  the  best  and  most  approved  appliance 
known  to  him  and  in  general  practical  use"  for  the  prevention 
of  fire,  is  held,  though  erroneous  in  itself,  to  have  been  so  ef- 
fectually qualified  by  other  language  of  the  charge  that  the 
jury  could  not  have  been  misled.  Ibid. 

S.  Defendant  lighting  company,  after  digging  a  number  of  post 
holes  in  the  street  about  five  feet  deep  and  twenty  inches  in 
diameter  at  the  top,  left  them  for  a  time  unguarded,  and  plaint- 
iff's intestate,  a  girl  between  nine  and  ten  years  old,  while 
playing  about  them  fell  into  one  of  the  holes  and  was  killed. 
The  street  was  considerably  used,  and  children  were  likely  to 
be  passing.  The  hole  In  question  was  about  two  feet  from 
the  sidewalk,  and  the  earth  below  the  surface  was  of  a  nature 
likely  to  give  way  and  cave  in.  Held,  that  the  jury  was  war- 
ranted in  finding  defendant  negligent  Becard  v.  Rhinelander 
Lighting  Co.  614 


718  INDEX.  [147 


Proximate  cause:  Anticipation.    See  Masteb  and  Sebyaut,  19,  40. 
Negliosncb,  5.    Railboads,  6. 

10.  To  supply  the  element  of  reasonable  anticipation  essential  to 

warrant  a  finding  that  a  negligent  act  was  the  proximate  cause 
of  an  injury,  it  is  not  necessary  that  an  ordinarily  prudent 
man  ought  reasonably  to  have  anticipated  the  particular  Injury 
to  the  plaintiff  or  to  any  particular  person,  but  it  Is  sufilcient 
that  such  a  man  ought  reasonably  to  have  anticipated  that  his 
conduct  might  probably  cause  some  injury  to  another.  Coel  v, 
CHreen  Bay  Tr<iction  Co.  229 

11.  The  fact  that  a  street  car  was  run  at  a  high  speed  and  without 

warning  past  another  car  on  a  parallel  track  which  had  stopped 
to  discharge  passengers  at  a  street  crossing  in  the  business  por» 
tion  of  a  city,  was  sufficient  to  warrant  a  finding  that  the 
motorman  ought  reasonably  to  have  anticipated  some  injury 
to  some  one.  IMd, 

12.  Plaintiff  alighted  from  a  south-bound  street  car  which  stopped 

on  the  west  track  at  a  street  crossing,  and  passed  behind  It 
towards  the  east  track,  listening  for  a  north-bound  car  thereon. 
Hearing  no  gong  or  bell,  he  was  proceeding  to  a  point  where 
he  could  look  south  behind  the  stationary  car  when,  before 
reaching  the  eastern  rail  of  the  west  track  and  while  he  was 
still  some  six  feet  away  from  the  western  rail  of  the  east  track* 
he  accidentally  stumbled  and  was  precipitated  so  far  forward 
toward  the  east  track  that  he  was  struck  by  the  projectiner 
bumper  on  a  north-bound  car  which  was  running  past  the 
crossing  at  a  high  rate  of  speed  and  without  warning.  His 
thigh  bone  was  broken  by  the  blow.  Held,  that  the  causal  con- 
nection was  such  that  the  failure  to  give  warning  and  the  ex- 
cessive speed  of  the  car  might  properly  be  found  to  have  been 
the  proximate  cause  of  the  injury.  Holdridge  v.  MendenhaJh 
108  Wis.  1,  distinguished.  IJHd. 

13.  Whether  the  plaintiff  in  such  case  was  guilty  of  contributory 

negligonce  was  a  question  for  the  Jury.  He  was  not  bound  as 
a  matter  of  law  to  wait  until  the  south-bound  car  had  passed 
on  before  proceeding  to  look  for  a  car  on  the  other  track.    Ibid. 

[14.  Whether  or  not  the  plaintiff,  at  the  time  of  the  accident,  was 
still  a  passenger  on  the  street  railway,  is  immaterial  and  is 
not  determined.]  Ibid. 

15.  In  case  of  damage  to  person  or  property  by  several  circumstances 

each  of  which  is  a  proximate  cause  thereof,  some  of  which  are 
actionable  and  some  not,  the  mere  fact  that  each  was  such 
a  cause  does  not  demonstrate  that  any  one  was  the  proximate 
cause,  and  so  actionable  under  the  circumstances.  Oeuder, 
Paeschke  d  Frey  Co.  v.  Miltoaukeet  491 

16.  If  two  causes  operate  together  in  producing  an  injury,  one  of 

which  is  of  an  actionable  nature  and  the  other  not,  the  former 
is  not  actionable  under  the  particular  circumstances,  unless 
had  it  not  been  operative  the  injury  would  not  have  occurred. 

Ihid. 

17.  If  two  causes  operate  together  in  producing  an  injury,  one  of 

which  is  of  an  actionable  nature  and  the  other  not,  and  the 
injury  would  not  have  occurred  to  as  great  an  extent  had  the 
former  not  been  operative  but  would  have  occurred  to  some  ex- 
tent, the  loss  is  not  legally  chargeable  to  the  former  except 
in  so  far  as  the  injury  was  increased  thereby.  Ibid, 

18.  Where  two  causes  are  set  in  motion,  one  of  which,  in  case  of 

damage  to  a  person  because  of  it,  is  actionable  and  the  other 
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not,  and  the  two  lose  their  identity  hy  merger  and,  so  united, 
reach  one  in  his  property  or  person  and  cause  him  damage 
under  such  circumstances  that  had  the  cause  of  actionable  na- 
ture not  existed  the  other  would  have  reached  the  point  of  In- 
Jury  and  caused  the  damage  Just  the  same,  the  person  damni- 
fied is  remediless.  IIM. 

Gross  negligence.    See  Railroads,  15,  16.    Street  Railways,  8,  13. 

Contributory  negligence.  See  Highways,  9.  Instructions  to  Jury, 
3.  Interurban  Railways,  9.  Master  and  Servant,  7,  21,  29, 
43.  ^Municipal  Corporation's,  11-13.  Negligence,  13.  Rail- 
roads, 9,  14,  13-21.    Street  Railways,  9-12. 

19.  The  defense  of  contributory  negligence  must  be  afBrmatively  es- 

tablished.   Sweetman  v,  Oreen  Bay,  586 

Bame:  Infants. 

20.  Although  a  child  had  been  admonished  by  young  companions 

to  keep  away  from  a  hole  because  of  the  danger  of  falling 
into  it,  it  was  nevertheless  a  question  for  the  Jury  whether  she 
was  guilty  of  contributory  negligence,  especially  in  view  of 
evidence  from  which  the  Jury  might  have  concluded  that  her 
fall  was  caused  by  the  caving  in  of  the  earth  under  her  feet 
and  near  the  edge  of  the  hole,  of  which  danger  she  had  no 
warning.    Secard  v.  RMnelander  Lighting  Co.  614 

21.  Children  as  well  as  adults  are  bound  to  exercise  ordinary  care 

for  their  own  safety  to  the  extent  to  which  they  may  reason- 
ably be  expected  under  all  the  circumstances  to  know  and  ap- 
preciate the  perils  of  personal  injury.  Ihid, 

22.  As  to  any  given  event  a  child  is  responsible  for  Just  such  care 

for  his  own  safety  as  may  reasonably  be  expected  of  one  of  his 
age,  development,  and  intelligence  under  the  particular  circum- 
stances. IMd, 

23.  Even  when  they  know  or  ought  reasonably  to  know  the  facts, 

young  children  are  not,  like  adults,  presumed  to  comprehend 
and  appreciate  the  danger  Incident  thereto.  IMd. 

24.  The  foregoing  rule,  though  more  commonly  invoked  between  mas- 

ter and  servant,  is  applicable  in  any  situation  where  the  ques- 

-  tion  arises  whether  a  child  exercised  ordinary  care  for  Its  own 

safety.  Ihid. 

Negotiable  Instruments.  See  Bills  and  Notes.  Gifts,  2-4. 
Sales,  5. 

NEW  TRIAL. 

See  Appeal,  7,  8.    Master  and  Servant,  11.    Railroads,  21. 

An  order  granting  a  new  trial  because  the  verdict  Is  against  the 
weight  of  evidence  Is  within  the  discretionary  power  of  the 
trial  court,  and  an  appeal  therefrom  will  be  dismissed  if  there 
was  no  abuse  of  discretion.    Comstock  v.  Buckley,  524 

Notice. 

Of  adverse  claim.    See  Adverse  Possession,  3. 

Of  application  for  laying  out  highway.    See  Highways,  3,  4. 

Of  claim.    See  Master  and  Servant,  1. 

Of  consideration.     See  Bills  and  Notes,  2. 

Of  defect.    See  Electricity,  3.    Negligence,  6. 

Of  hearing.    See  Master  and  Servant,  1,  2. 

Of  sale.    See  Partition,  1. 

Of  injury.    See  Municipal  Corporations,  9,  10. 
Novation.    See  Bankruptcy,  2,  3. 
Obligation  of  Contracts.    See  Constitutional  Law,  22,  23. 
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OFFICERS. 
Appointment:  Civil  service. 

1.  The  superintendent  of  street  construction  who,  under  ch.  297, 

Laws  of  1907,  is  to  be  appointed  by  the  commissioner  of  pub- 
lic works,  is  not,  within  the  meaning  of  the  civil  service  law 
(ch.  313,  Laws  of  1895),  the  "head  of  any  principal  department" 
of  the  city,  nor,  since  he  himself  is  required  to  give  a  bond 
directly  to  the  city  for  the  faithful  discharge  of  his  duties,  is 
he  an  "officer  for  the  faithful  discharge  of  whose  duties  a  su- 
perior officer  [the  commissioner]  is  required  to  give  a  bond." 
Such  superintendent  must  therefore  be  i^pointed  in  the  man- 
ner provided  by  the  civil  service  law.    Johnson  v,  Miltoaukee, 

476 

2.  Payment  of  salary  to  a  city  official  appointed  in  violation  of  the 

civil  service  law  is  an  unlawful  disbursement  of  public  funds 
and  may  be  restrained  by  a  court  of  equity  at  the  suit  of  a 
taxpayer.  Such  an  action  is  not  primarily  an  action  to  try 
title  to  an  office,  and  where  there  is  no  rival  claimant  the 
question  of  title  is  involved  in  an  incidental  way  only.         Ibid, 

8.  Ch.  352,  Laws  of  1911,  purports  only  to  cure  acts  defectively  done 
by  the  city  and  not  omissions  of  duty  by  the  commissioner  of 
public  works,  and  it  therefore  does  not  validate  the  appoint- 
ment by  such  commissioner  of  a  superintendent  of  street  con- 
struction in  violation  of  the  civil  service  law.  UM, 

Opinion  Evidence.    See  Electbicitt,  2.    Evidence,  4-12.    Food»  4. 

Option  Laws.    See  Municipal  Cobfobations,  1,  2. 

Pabent  and  Child.    See  Damages,  2.    Dead  Bodies,  1«  8. 

Pabol  Evidence.    See  Evidence,  3. 

PAKTIES. 

Adverse  party.    See  Vendob  and  Pubchaseb,  7.    Wxtnessbs,  4,  6. 

The  term  "adverse  party,"  as  used  in  sec.  4068,  Stata.  (1898)» 
means  a  party  whose  interests  are  adverse  to  those  of  the 
party  seeking  to  call  him,  and  the  fact  that  both  may  be  named 
in  the  pleadings  as  plain  tiffs  or  defendants  is  immaterial. 
O'Day  V.  Meyers,  649 

PARTITION. 

1.  Where,  by  mistake  of  a  scrivener,  the  notice  of  a  partition  sale 

of  land  described  a  tract  dlfTerent  from  that  ordered  to  be  sold, 
the  sale,  if  not  void,  was  at  least  irregular  and  defective,  and 
the  purchasers,  not  being  themselves  at  fault,  were  justified 
in  refusing  to  take  and  pay  for  the  land.    McDonald  v.  Byrnes, 

139 

2.  An  order  directing  a  resale  in  such  a  case  should  not  be  made 

conditional  upon  the  purchasers  at  the  former  sale  taking  the 
land  at  the  price  then  bid  in  case  it  did  not  bring  such  price 
at  the  resale.    Kremer  v.  Thwaits,  105  Wis.  534,  distinguished. 

Ibid. 
Pabtnebship.    See  Bankbuptct,  1. 

Pabsengebs.    See   Evidence,    17,    18.    iNTXEiTBBAif    Railwatb,   2-6. 
Neougence,  12-14.    Railboads,  4-7. 
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PATENTS  AND  PATENT  RIGHTS. 

In  an  action  to  recover  an  unpaid  balance  of  the  purchase  price 
of  letters  patent,  findings  of  fact  by  the  trial  court  In  favor  of 
the  plaintiff  are  held  to  be  sustained  by  the  evidence.  Clausing 
V.  Jacobs,  438 

Paving.    See  Municipal  Ck>RPOBATioNS,  3-8. 

Patment.    See  Bills  and  Notes,  3,  4.    Sales,  6. 

Personal  Injuries.  See  Assault  and  Battery.  Constitutional 
Law,  4-12.  Corporations,  2.  Damages,  5-9.  Evidence,  4,  5, 
11-18.  Highways.  7-9.  Instructions  to  Jury,  3,  4.  Inter- 
urban  Railways,  2-11.  Master  and  Servant,  6-43.  Negli- 
gence, 9.  Pleading,  3-6.  Railroads,  4-24.  Street  Railways, 
4-16.    Trial,  16. 

PLEADING. 

Oeneral  rules.    See  Conflict  of  Laws,  2,  8.    Estoppel. 
Answer, 

1.  In  an  action  by  an  individual  upon  a  contract  alleged  to  have  been 

made  with  him,  defendant  may  under  a  general  denial  show 
that  the  contract  was  made  with  a  corporation  and  not  with 
plaintiff  individually.  Such  defense  being  one  which  goes  to 
the  cause  of  action  itself  and  if  true  shows  that  plaintiff  is  an 
entire  stranger  thereto,  the  rule  is  not  applicable  which  re- 
quires the  objection  that  plaintiff  is  not  the  real  party  in  in- 
terest to  be  taken  specifically  by  answer  or  demurrer.  Robbins 
V.  Deverill,  20  Wis.  142,  distinguished.    Lee  v.  Young,  63 

Oeneral  denial.    See  Pleading,  1. 

Variance, 

2.  Where  a  complaint  charges  negligence  in  general  terms,  which 

may  perhaps  cover  several  grounds,  it  will  not  be  considered 
error  to  allow  one  of  them  to  be  proven,  though  not  specifically 
alleged,  if  it  is  apparent  that  the  defendant  has  not  been  mis- 
led or  prejudiced.    McHolm  v,  Philadelphia  d  R.  C,  d  I,  Co. 

381 

3.  Thus,  in  an  action  against  a  corporation  for  death  of  an  em- 

ployee, where  the  complaint  alleged  that  the  defendant  by  its 
agents  and  employees  negligently  without  warning  caused  a 
car  to  be  moved  along  an  elevated  runway  on  which  deceased 
was  at  work,  and  that  he  was  struck  by  said  car,  knocked  to 
the  floor,  and  killed,  there  being  no  demurrer  or  motion  to 
make  more  definite,  and  defendant  having  denied  any  fault  or 
negligence  on  its  part,  It  is  held  that  there  was  no  prejudicial 
error  in  admitting  evidence  to  show  negligent  failure  of  the 
defendant  to  promulgate  rules  requiring  the  operator  of  the 
car  to  give  warning  of  its  approach.  Ibid, 

4.  A  finding  in  such  case  that  the  fall  of  the  deceased  was  caused 

by  his  being  struck  by  the  car  is  held  to  be  sustained  by  the 
evidence,  although  no  one  could  testify  directly  to  that  fact. 

Ibid, 

^.  It  was  not  error  in  such  case  to  instruct  the  Jury  that  employees 
of  a  contractor  engaged  in  completing  defendant's  building, 
some  of  them  upon  the  runway  in  question,  might  be  considered 
as  employees  of  defendant  so  ftir  as  concerned  the  duty  to 
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establish  rules  requiring  warning  to  be  given  of  the  movement 
of  the  car.  Ibid. 

6.  Whether  in  this  case  the  deceased  knew  that  no  warnings  of  the 
movements  of  the  car  were  ordinarily  given,  and  hence  as^ 
sumed  the  risk,  is  held,  upon  the  evidence,  to  have  been  a  que»- 
tion  for  the  jury.  Ihid, 

Possession.    See  Advebsb  Possession.    Homestead,  2. 

Premiums.    See  Insubance. 

Pbesumftions.  See  Advebse  Possession,  1,  2.  Appeal,  6,  6.  Con- 
flict OF  Laws,  3.  Evidence,  2.  Highways,  2,  4.  Insubancs,  2. 
Master  and  Servant,  24,  26.  Municipal  Corporatioks,  11. 
Negligence,    23.    Principal    and    Agent,    4.    Railroads,    14. 

Witnesses,  2. 

PRINCIPAL  AND  AGENT. 

The  relation.    See  Brokers.    Instructions  to  Jurt,  6. 
Same:  Assumption  of  agency:  Ratification. 

1.  One  may  make  another  his  agent  by  ratifying  such  other's  as- 

sumption in  the  matter,  and  thereby  become  liable  both  to  such 
other  and  to  the  third  person  with  whom  he  deals,  as  well  as 
by  an  original  contract  of  employment.    Oarlick  v,  Morley,    397 

2.  Such  ratification  may  occur  as  well  when  a  person  without  au- 

thority in  fact  from  the  principal  assumes  to  have  it  under  an- 
other falsely  pretending  to  represent  the  principal  and  to  em- 
ploy a  subagent,  as  where  there  is  no  intermediary  in  the  mat- 
ter. Ibid. 

3.  There  can  be  no  ratification  within  the  meaning  of  the  foregoing 

rules  without  action  on  the  part  of  the  principal  based  on 
knowledge  of  the  facts;  but  the  ratification  may  appear  circum- 
stantially as  well  as  expressly.  Ibid. 

4.  Ratification  in  such  case  may  be  presumed  from  conduct  of  the 

principal,  such  as  carrying  out  the  contract  and  accepting  the 
benefits  in  like  manner  as  if  the  person  assuming  to  be  au- 
thorized to  represent  him  had  authority  in  fact,  he  at  the  time 
of  such  apparent  approval  having  knowledge  of  all  essential 
facts  and  particularly  the  assumption  of  agency.  Ibid. 

5.  If  a  person  actually  or  apparently  clothes  another  with  author- 

ity to  represent  him  generally  or  in  a  particular  line  of  busi- 
ness, he  is  bound  by  whatever  contract  such  other  may  make 
within  the  scope  of  the  actual  or  apparent  authority,  including 
the  making  of  subagency  contracts.  Ibid. 

Same:  Agent  of  both  parties.    See  Vendor  and  Purchaser. 

Privileged  Communications.    See  Libel  and  Slander,  2. 

Promissory  Notes.    See  Bills  and  Notes.    Gifts,  2-4.    Sales,  6. 

Proximate  Cause.  See  Master  and  Servant,  19,  40.  Neguokncb,  6, 
10-18.    Railroads,  6. 

Public  Improvements.    See  Municipal  Corporations,  3-8. 

Public  Policy.    See  Constitutional  Law,  2,  3. 

Public   Service:    Compensation   for   injuries.    See  Constitdtiokal 

Law,  24. 
Public-Service  Corporations.    See  Corporations,  4-17.    Railroads* 

1-3. 
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PuBUo  Utilities:  Landlord  furnishing  heat,  etc.»  to  tenants  and  oth- 
ers.   See  Railboads,  1-8. 

PuNiTOBY  Damages.    See  Assault  ajtd  Battbbt,  8. 

Railroad  Commissioit.    See  Railboadb,  1-3. 

RAILROADS. 

Railroiid  commission:  Public  utilities,  what  are, 

1.  Where  a  landlord  operates  a  plant  In  his  building  to  furnish 

light,  heat,  and  power  to  the  tenants  therein  and  Incidentally, 
in  order  to  enable  him  to  operate  the  plant  economically,  to  a 
few  neighbors,  this  Is  not  a  furnishing  of  heat,  light,  or  power 
"to  or  for  the  public"  and  does  not  constitute  him  a  "public 
utility"  within  the  meaning  of  sec.  1797m — 1,  Stats.  (Laws  of 
1907,  ch.  499).    Cawker  v.  Meyer,  320 

2.  If  the  product  of  such  a  plant  Is  Intended  for  and  open  to  the- 

use  of  all  the  members  of  the  public  who  may  require  It,  to  the 
extent  of  Its  capacity,  the  owner  thereof  Is  a  "public  utility," 
Irrespective  of  the  number  of  consumers  actually  supplied. 

Ihid. 

8.  But  the  word  "public,"  In  said  statute,  must  be  construed  to- 
mean  more  than  a  limited  class  defined  by  the  relation  of  land- 
lord and  tenant,  or  by  nearness  of  location,  as  neighbors,  or 
more  than  a  few  who  by  reason  of  any  peculiar  relation  to  th& 
owner  of  the  plant  can  be  served  by  him.  Ibid. 

Injuries  to  passengers:  Who  are  passengers.    See  Interurban  Rail- 
ways, 2-5. 

4.  In  an  action  for  Injuries  to  a  person  riding  In  a  box  car  with 

horses,  caused  by  the  forcible  bumping  of  the  car  In  making 
up  the  train,  the  evidence  is  held  to  have  Justified  submission 
to  the  jury  of  the  questions  whether  defendant  failed  to  exer-^ 
else  ordinary  care  in  the  handling  of  the  car,  whether  the  con- 
ductor In  charge  of  the  train  ought  to  have  known  that  plaintiff 
was  in  the  car,  and  whether  plaintiff  exercised  ordinary  care 
for  his  own  safety.    Szczepanski  v,  Chicago  d  N.  W.  R.  Co,    ISO- 

5.  Plaintiff  informed  the  station  agent  and  afterwards  the  con- 

ductor that  he  wished  to  ride  with  the  horses,  and  was  told 
that  he  could  do  so  but  would  have  to  buy  a  ticket  and  to  ga 
to  the  depot  and  sign  his  name.  He  went  to  the  depot  with 
the  conductor  and  signed  a  paper  or  In  a  book  presented  by 
an  office  man,  but,  the  agent  being  absent,  did  not  ask  for  a 
ticket  because  he  thought  the  person  at  the  office  had  no  right 
to  sell  one  and  the  conductor  was  in  a  hurry  to  move  the  car. 
Heldy  that  he  was  In  the  car  by  permission  and  was  a  passen- 
ger. Ibid, 

Same:  Failure  to  heat  sleeping  car. 

6.  In  an  action  against  a  railway  company,  wherein  It  was  alleged 

that  plaintiff  had  contracted  pneumonia  by  reason  of  defend- 
ant's failure  properly  to  heat  a  sleeping  car,  findings  by  the 
jury  to  the  effect  that  plaintiff  did  contract  pneumonia  in  the 
car  by  reason  of  the  cold  and  damp  condition  of  the  atmosphere 
therein,  and  that  such  condition  was  in  fact  dangerous,  but 
that  defendant  had  no  reason  to  anticipate  any  injury  there- 
from to  any  healthy  person  sleeping  in  the  car.  were  not  incon* 
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Bistent  and  entitled  defendant  to  a  dismissal  of  the  action. 
Marcott  v.  Minneapolis,  8t.  P.  d  8,  8.  M,  R.  Oo,  216 

7.  The  evidence  in  such  case  (stated  in  the  opinion)  is  held  not  to 

show  with  any  reasonable  certainty  that  the  atmospheric  con- 
ditions of  the  car  were  such  as  to  render  it  dangerous  for 
healthy  persons  to  sleep  therein,  protected  as  the  passengers 
were,  and  to  leave  it  a  matter  of  mere  conjecture  where  plaint- 
iff contracted  his  pneumonia;  and  the  trial  court  was  war- 
ranted in  changing  the  findings  of  the  Jury  accordingly  and  di- 
recting judgment  for  defendant.  Ihid, 

Injuries  to  persons  at  crossings.    See  Negligence,  11-14. 

8.  Presence  of  a  railroad  track  is  such  a  significant  warning  of 

probable  danger,  that  ordinary  care  requires  a  person  before 
attempting  to  cross,  to  first  use  his  senses  of  sight  and  hearing, 
to  the  right  and  to  the  left,  for  discovery  of  any  train  which 
may  be  in  dangerous  proximity.  White  v,  Minneapolis^  8L  P. 
d  8.  8.  M,  R.  Co.  141 

9.  Failure  to  perform  the  duty  to  look  and  listen,  in  the  circum- 

stances stated  in  the  foregoing,  when  there  is  opportunity 
therefor,  is  fatal  want  of  ordinary  care.  Ibid. 

10.  The  duty  to  look  and  listen.  In  the  circumstances  indicated,  in- 

cludes duty  to  see  or  hear  an  approaching  train,  if  one  is  In 
plain  sight  or  hearing.  Hence  the  declaration  of  a  person  as 
to  his  having  performed  such  duty  yet  did  not  see  or  hear  a 
train,  though  one  was  in  plain  sight  or  hearing  from  his  po- 
sition, does  not  present  a  Jury  question,  and  most  emphatically 
so  as  to  pedestrians.  Ihid. 

11.  The  rule  stated  as  to  looking,  listening,  seeing,  and  hearing,  is 

one  of  law,  not  of  mere  evidence.  Ilnd. 

12.  Failure  to  comply  with  the  aforesaid  rule  is  not  excused  by 

mere  diversion  of  attention  or  absorption  in  thought,  or  any 
thing  short  of  practical  incapacity  to  give  attention  by  looking 
and  listening,  by  reason  of  some  actual  prevention, — ^physical 
or  its  equivalent.  Ibid. 

13.  The  rule  stated  Is  not  open  to  exception  to  fit  the  varying  no- 

tions of  difterent  persons  as  to  when  a  train  is  in  dangerous 
proximity  to  the  crossing.  Ibid. 

14.  A  companion  rule  to  the  foregoing  is  this:  where  one  was  so 

circumstanced  as  regards  crossing  a  railroad  track  that  it  was 
Incumbent  upon  him  to  use  his  senses  to  discover  whether 
there  is  an  approaching  train  in  dangerous  proximity,  he  is 
conclusively  presumed  to  have  been  able  to  see  or  hear  one  if 
others  no  more  favorably  situated  therefor  did  so  without  difll- 
culty.  Ibid. 

15.  In  an  action  for  death  of  a  watchman  who  was  run  over  by  the 

tender  of  a  switch  engine  backing  over  the  street  crossing  at 
which  he  was  stationed,  it  is  held  that  the  positive  testimony 
of  members  of  the  switching  crew  on  the  engine  that  they  kept 
a  vigilant  lookout  for  persons  at  the  crossing  and  did  not  see 
the  decedent  was  not  overcome  by  the  physical  facta  of  the 
situation,  and  that  the  trial  court  properly  ruled  as  matter  of 
law  that  such  crew  was  not  guilty  of  gross  negligence.  For  v. 
Chicago,  8t.  P.,  M.  d  0.  R.  Co.  810 

16.  Omission  of  the  crew  on  a  switch  engine  to  keep  a  lookout  for 

persons  at  a  street  crossing  cannot  be  said  to  have  been  gross 
negligence  unless  it  appears  that  their  conduct  was  so  reck- 
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less  and  wanton  as  to  suggest  that  they  were  wholly  Indifferent 
to  the  rights  and  safety  of  persons  whose  peril  of  being  injured 
they  must  be  held,  under  the  circumstances,  to  have  known. 

Ibid, 

17.  The  evidence  in  this  case — showing,  among  other  things,  that  at 

the  time  in  question  all  approach  to  the  crossing  from  one  di- 
rection was  cut  off  by  a  train  on  another  track,  and  that  it  was 
known  that  it  was  decedent's  duty  to  guard  the  crossing  and  to 
warn  people  to  keep  off — is  held  not  to  warrant  any  Inference 
that  the  crew  of  the  switch  engine  was  apprised  of  any  actual 
or  imminent  danger  to  any  one  from  running  the  engine  over 
the  crossing  without  keeping  a  lookout.  Ibid, 

Injuries  to  employees.    See  Interukban  Railways,  9-11. 

18.  A  brakeman  on  a  freight  train  stalled  in  snow  drifts  who,  after 

being  sent  back  to  signal  a  following  train,  violated  a  rule  of 
the  company  by  returning  without  being  recalled  and  before  the 
other  train  arrived,  is  held,  upon  the  undisputed  evidence  in 
this  case,  to  have  been  guilty  of  negligence  contributing  to  an 
injury  sustained  by  him  when  the  engine  of  the  other  train 
ran  into  the  rear  end  of  his  train;  and  a  finding  by  the  jury 
that  he  was  not  negligent  was  properly  changed  by  the  court. 
Schendel  v.  Chicago  d  N.  W.  R.  Co,  441 

19.  The  jury  in  such  case  found  (1)  that  defendant  railway  com- 

pany was  negligent,  (2)  that  plaintiff  was  not  negligent,  and 
(3)  that  defendant's  negligence  was  greater  than  that  of  the 
plaintiff  and  contributed  in  a  greater  degree  to  his  injury. 
Held,  that  no  proper  comparison  between  the  negligence  of 
defendant,  and  that  of  plaintiff  was  made  by  the  jury  in  the 
exercise  of  judgment,  as  contemplated  by  sec.  1816,  Stats.  (Laws 
of  1907,  ch.  254).  IMd. 

20.  Under  said  statute  the  jury  should  not  be  required  by  the  form 

of  the  special  verdict  to  pass  upon  the  questions  whether  or 
not  defendant's  negligence  was  greater  than  that  of  plaintiff 
and  contributed  in  a  greater  degree  to  the  injury,  except  when 
they  find  that  both  parties  were  negligent.  Ibid, 

21.  The  evidence  being  such  that  the  questions  whether  or  not  de- 

fendant's negligence  was  greater  than  that  of  plaintiff  and  con- 
tributed in  a  greater  degree  to  the  injury  could  not  be  an- 
swered as  matter  of  law,  the  court,  after  changing  the  verdict 
and  finding  plaintiff  guilty  of  negligence,  should  have  sub- 
mitted those  questions  to  the  jury  or,  if  the  jury  had  then  been 
discharged,  should  have  granted  a  new  trial.  Sec.  2858m, 
Stats.  (Laws  of  1907,  ch.  346),  does  not  apply  to  such  a  sit- 
uation. Ibid. 

22.  While  it  is  the  duty  of  a  railway  company  to  use  all  reasonable 

skill  to  lessen  the  necessary  dangers  of  operation,  it  is  not  its 
duty  to  guard  its  elevated  trestles,  bridges,  or  other  portions 
of  the  roadbed  where  there  may  be  a  steep  declivity  on  one  or 
both  sides.    Harriman  v.  Chicago  d  N,  W,  R,  Co.  605 

23.  Defendant's  ore  dock  in  Lake  Superior  was  68  feet  above  the 

water,  50  feet  wide,  and  contained  six  railway  tracks.  It  was 
connected  with  the  shore  by  an  approach  900  feet  long  and  24 
feet  wide  containing  two  tracks  and  several  switches.  Begin- 
ning about  250  feet  away  the  approach  gradually  widened  to 
50  feet  as  it  neared  the  dock,  and  the  number  of  tracks  in- 
creased to  six.    The  entire  surface  of  \\^^  ftpproach  was  planked, 


V 


V26  INDEX  [147 


and  where  switches  were  located  it  was  widened  six  feet  and 
Its  edges  guarded  by  fences.  There  were  also  fences  on  the 
edges  of  the  dock  and  on  each  edge  of  the  approach  to  a  dis- 
tance of  more  than  250  feet  shoreward  from  the  dock.  Where 
there  were  no  fences  there  were  heavy  guard  rails  or  timbers 
at  the  edges  extending  about  a  foot  above  the  surface.  The 
sole  purpose  of  the  approach  was  to  enable  trains  to  reach  the 
dock,  and  switches  were  placed  thereon  so  that  trains  could 
pass  from  one  track  to  another,  and  not  for  the  purpose  of 
making  up  trains  or  switching  cars.  Workmen  on  the  dock 
used  the  approach  in  going  to  and  from  their  work,  but  aside 
from  throwing  switches  no  work  whatever  was  required  or 
permitted  to  be  done  on  the  approach.  Held,  that  the  unfenced 
portions  of  the  approach  were  nothing  more  than  the  roadbed 
of  the  tracks  for  the  passage  of  trains,  and,  being  reasonably 
safe  for  that  purpose,  including  all  work  the  trainmen  might 
reasonably  be  required  to  do  in  connection  wiUi  the  operation 
of  trains,  defendant  had  performed  its  duty  towards  its  em- 
ployees and  was  not  bound  to  fence  such  portions.  Ibid, 

24.  In  an  action  for  death  of  an  engineer  who,  in  the  nighttime, 
after  stopping  his  engine  on  the  approach  about  where  the 
fence  ended  and  alighting  therefrom,  was  in  some  way  precipi- 
tated from  the  approach  and  killed,  it  is  held,  as  matter  of 
law,  that  defendant  was  not  negligent  in  failing  to  fence  the 
unfenced  portions  of  the  approach  or  in  failing  to  light  it 

Ibid. 

Hates.    See  Corporations,  4-17. 

Ratification.  See  Corporations,  16.  Instbuctionb  to  Juby»  5. 
Principai.  and  Agent. 

Real  Party  in  Interest.    See  Pleadinq,  1. 

Reai.  Property.  See  Adverse  Possession.  BouNDABiBa.  Homestead. 
Interurban  Railways,  1,  2.  Landlord  and  Tenant.  Parti- 
tion.   Trespass.    Vendor  and  Purchaser. 

Rebtjttal.    See  Evidence,  10. 

Receivers.    See  Bills  and  Notes,  3,  4. 

REFERENCE. 

1.  A  compulsory  reference  cannot  be  ordered  in  an  equitable  action 

except  as  authorized  by  statute.  Oilbank  v.  Stephenson,  31 
Wis.  592,  and  Commercial  Bank  v,  McAuliffe,  92  Wis.  242,  over- 
ruled.   Killingstad  v.  Meigs,  511 

2.  Sec.  2864,  Stats.  (1898),  providing  for  reference  of  issues,  applies 

to  both  legal  and  equitable  actions  coming  within  its  provi- 
sions. Ibid. 

8.  The  unauthorized  granting  of  a  compulsory  reference  is  a  ma- 
terial error.  Ibid, 

Release.    See  Compromise  and  Settlement,  2^  8. 

Remaindermen.    See  Adverse  Possession,  8. 

Rent.    See  Landlord  and  Tenant,  2-4. 

Replevin.    See  Sales,  1. 

Rescission.    See  Sales,  1-5.    Vendob  and  Purchaser,  i. 

Res  Gesta.    See  Assault  and  Battkby,  3.    Gins,  3. 
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Res  Judicata.    See  Judgment,  1,  2. 

Safe  Place  to  Work.    See  Mabteb  and  Seeyant,  10-23. 

Salaby.    See  Master  and  Servant,  4.    Ofucsbs,  2. 

SALES. 

When  title  passes.    See  Taxation. 
Rescission:  Fixtures. 

1.  Under  a  contract  for  the  sale  of  machinery,  reserving  title  and 

right  of  possession  in  the  vendor  until  full  payment,  the  vendor 
has  the  right,  upon  a  breach  by  the  vendee,  to  demand  posses- 
sion and,  upon  refusal,  to  replevy  the  property.  Wolf  Co.  v, 
Kutch,  209 

2.  Where  machinery  had  been  placed  on  the  different  floors  of  a 

flouring  mill  and  some  of  the  openings  in  the  floors  through 
which  it  was  lifted  had  been  boarded  up,  but  most  of  the  ma- 
chinery had  not  been  set  up  and  the  contract  under  which  it 
was  sold  reserved  title  and  right  of  possession  in  the  vendor. 
In  efPect  providing  that  the  machinery  should  be  treated  as 
personal  property,  it  remained  personalty  as  between  the  par- 
ties to  the  sale.  Ibid. 

3.  Where  in  such  case  the  vendee  corporation,  after  the  machinery 

had  been  placed,  transferred  the  mill  to  one  who  was  the  sole 
stockholder  and  sole  acting  officer  of  the  corporation  and  who, 
on  its  behalf,  had  made  the  contract  for  the  purchase  of  the 
machinery,  he,  too,  was  bound  by  the  terms  of  the  contract  in 
so  far  that  as  to  him  the  machinery  remained  personalty.    Ibid. 

Remedies  of  seller:  Recovery  of  goods. 

4.  Upon  failure  of  the  purchaser  to  make  an  agreed  cash  payment 

the  vendor's  right  to  retake  the  goods  sold  must  be  asserted 
without  unnecessary  delay  or  will  be  deemed  to  have  been 
waived.    L.  C.  Smith  d  Bros.  T,  Co.  v.  Luebkeman,  317 

5.  By  a  delay  of  forty-five  days  after  receiving  notice  of  the  non- 

payment of  a  check  given  for  an  agreed  cash  payment  on  a 
typewriter,  before  taking  any  steps  to  reclaim  the  property, 
the  vendor  waived  the  condition  as  to  the  cash  payment  and 
permitted  the  delivery  to  become  absolute.  Ibid. 

Warranty:  Seeds. 

6.  One  selling  an  article  under- a  designated  name  may  by  his  con- 

tract of  sale  relieve  himself  from  liability  in  case  the  article 
delivered  does  not  answer  the  description  contained  in  the 
contract.    Leonard  Seed  Co.  v.  Crary  Canning  Co.  166 

7.  Thus,  where  a  contract  for  the  sale  of  "Advancer"  peas  provided 

that  the  vendor  "does  not  give,  and  its  agents  and  employees 
are  forbidden  to  give,  any  warranty,  express  or  implied,  as  to 
description,  quality,  productiveness,  or  any  other  matter,  of  any 
seeds,  delivered  or  to  be  delivered  by  it,"  there  was  no  war- 
ranty as  to  description  of  the  peas  delivered.  Ibid. 

£8.  It  is  not  decided  that  if  the  vendor  acted  in  bad  faith  and  with 
the  intention  of  defrauding  the  vendee,  or  if  It  failed  to  exercise 
due  care  and  caution  in  selecting  the  seed,  the  vendee  would 
not  have  a  good  cause  of  action  for  the  r^suUr^S  damage.]    Ibid. 
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Bame:  Furnace, 

9.  A  warranty  that  a  oomblnatlon  furnace  (one  In  which  either  coal 
or  wood  might  be  used  as  fuel)  would  properly  heat  the 
vendee's  house  In  the  coldest  weather,  was  not  a  warranty  that 
such  furnace  would  heat  the  house  in  the  coldest  weather 
when  wood  alone  was  used.  A.  B,  Wheeler  d  Bon  Co.  v.  Edet^ 
hofer,  270 

Scaffolds.    See  Masteb  and  Ssbtaict,  9,  88. 

Seeds.    See  Sales,  6-8. 

Sblf-sebving  DECLASAnoNS.    See  Giftb,  8. 

Sebvants.  See  Interurban  Railways,  9-11.  Masteb  Ain>  Skbtaitt. 
Railroads,  18-24.    Street  Railways,  4-7. 

Set-screws.    See  Master  and  Servant,  19-26. 

Setting  Aside  Verdict.    See  Trial,  10, 15-18. 

Settlement.    See  Ck>MPR0MiSE  and  Sbttlbmbnt. 

Sewers.    See  Municipal  Corporations,  14-19. 

Sidewalks.    See  Municipal  Corporations,  9-18. 

Slander.    See  Libel  and  Slander. 

Sleeping  Cars.    See  Railroads,  6,  7. 

Spark  Arrester.    See  Negligence,  1-8. 

Special  Assessments.    See  Municipal  Corporationb,  8-8. 

Special  Verdict.  See  Appeal,  3,  7,  8.  Interurban  Railways,  10. 
Master  and  Servant,  20,  33.  Railroads,  20.  Street  Railways, 
11,  12,  16.    Trlu.,  16,  19-25. 

Specific  Performance.    See  Landlord  and  Tenant,  8. 

STATUTES. 

Revision:  Re-enactment,    See  Street  Railways,  8. 

Option  laivs.    See  Municipal  Corporations,  1,  2. 

Constitutionality.    See  Constitutional  Law. 

Construction,  See  Adverse  Possession,  4.  Appeal,  2,  4-6, 15.  Bills 
AND  Notes,  1.  Constitutional  Law,  7,  11,  12.  Corporations* 
5-10,  12.  Highways,  1,  3-6.  Homestead,  1.  Indians,  2.  In- 
fants. Judgment,  4.  Master  and  Servant,  1,  10,  11,  24-26. 
Municipal  Corporations,  1-3,  6,  7.  Officers,  1,  3.  Parties. 
Railroads,  1-3,  19,  21.  Reference,  2.  Street  Railways,  1,  3» 
14.  Taxation,  1.  Trial,  21.  Trusts  and  Trustees,  3.  Vendob 
AND  Purchaser,  7.    Warehousemen.    Witnesses,  4,  5. 

1.  An  electric  interurban  railway  company  is  not  a  ''railroad  com- 

pany" within  the  meaning  of  sec.  1816,  Stats.  (1898),  as 
amended  by  ch.  254,  Laws  of  1907.  Jones  v,  Milwaukee  S,  R, 
d  L.  Co,  427 

2.  Where  a  statute  is  drastic  and  its  burdens  heavy  it  should  not 

be  extended  by  construction  to  subjects  or  persons  not  named 
therein.  /&td. 

STREET  RAILWAYS. 
License  fees, 

1,  The  uniform  license  fee  imposed  upon  all  street  railway  compa- 
nies by  ch.  363,  Laws  of  1895,  as  amended  by  ch.  223,  Laws  of 
1897  (subd.  14,  sec.  1038,  Stats.  1898),  is  a  substitute  for  all 
other  license  fees  theretofore  imposed  upon  such  companies  for 
the  purposes  of  revenue;  and  that  act  abrogated  all  rights  of 
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cities,  under  sec.  1862,  R.  8.  1878,  or  under  special  charters,  to 
Impose  license  fees  upon  such  companies,  other  than  fees  under 
the  police  power  for  the  regulation  and  supervision  of  the 
business.    Miltoaukee  v,  Milwaukee  E.  R.  d  L.  Co.  468 

2.  An  annual  license  fee  of  |15  per  car  imposed  upon  street  rail- 

way companies  by  ordinance  of  the  city  of  Milwaukee  was  an 
impost  for  purposes  of  revenue  and  not  merely  to  cover  the 
expense  incident  to  the  regulation  and  supervision  of  the  street 
railway  business.  Ihid. 

3.  The  re-enactment  of  sec.  1862,  R.  S.  1878,  In  the  Revision  of  1898 

in  no  way  abrogated  the  force  and  effect  of  the  provisions  of 
ch.  223,  Laws  of  1897,  which  are  incorporated  and  enacted  In 
the  Revision  of  1898  as  subd.  14  of  sec.  1038.  IMd. 

Injuries   to   passengers.    See   Evidence,    16-18.    IirTSRiTRBAif   Rail- 
ways, 2-5. 

Use  of  tracks  for  carrying  materials:  Injury  of  servant.    See  Inteb- 
UBBAN  Railways,  9-11. 

4.  Although  the  franchise  of  a  street  railway  company  provides  that 

its  "tracks  .  .  .  shall  be  used  for  no  other  purpose  than  to 
transport  passengers  and  their  ordinary  baggage,"  the  company 
may,  within  reasonable  limits,  run  utility  cars  for  carrying 
material  and  supplies  for  its  own  use  in  maintaining  its  rail- 
way system.  Daly  v.  Milwaukee  E,  R.  d  L.  Co,  119  Wis.  398, 
distinguished.    "Waszkietoicz  v,  Milwaukee  E,  R,  d  L.  Co,    422 

6.  The  use  of  the  streets  for  running  such  a  car  being  lawful,  the 
contract  under  which  a  member  of  the  crew  thereof  was  em- 
ployed was  not  Invalid.  Ihid, 

6.  Even  if  a  utility  car  was  unlawfully  on  the  street,  that  fact  In 

no  way  contributed  to  the  injury  of,  and  gave  no  right  of  ae- 
tion  to,  a  member  of  the  crew  who,  while  unloading  material, 
was  injured  by  the  sudden  starting  of  the  car  without  notice. 

Ibid. 

7.  The  motorman  of  a  utility  car  used  in  transporting  material 

and  supplies  for  a  street  railway  was  a  fellow-servant  of  an- 
other member  of  the  crew  who,  while  unloading  material,  was 
injured  by  the  motorman's  negligence  In  starting  the  car  with- 
out notice.  JMd. 

Injury  to  person  on  the  track:  Duty  of  motorman.    See  Evidenob,  14- 
18.    Negligence,  11-14. 

8.  Upon  discovering  a  person  in  a  position  of  imminent  peril  on 

the  track  in  front  of  an  electric  car  the  motorman  was  charged 
with  the  duty  of  averting  such  peril  so  far  as  lay  in  his  power; 
and  he  cannot  be  held  to  have  been  free  from  wanton  reckless- 
ness on  the  ground  that,  after  such  discovery,  his  failure  to 
stop  the  car  was  due  to  inattention  to  duty  and  that  his  state 
of  mind  was  that  of  inadvertence  or  neglect.  Podoy  v.  Mil- 
waukee  E.  R.  d  L,  Co.  668 

Same:  Contributory  negligence. 

9.  It  is,  as  a  matter  of  law,  a  want  of  ordinary  care  to  step  upon  a 

railway  track  without  looking  both  ways  and  listening  for  a 
car,  and  doing  so  at  the  last  opportunity  therefor  in  case  of  any 
reasonable  probability,  from  the  viewpoint  of  one  so  circum- 
stanced, that  a  car  is  In  dangerous  proximity.  Schliesleder  v. 
Milwaukee  E.  R.  d  L.  Co.  668 

10.  Tesch  V.  Milwaukee  E.  R.  d  L.  Co.  lo^  "V^lfl.  5^^»  ^^^  Grimm  d. 
Milwaukee  E.  R.  d  L.  Co.  138  Wis.  44    jJdtit^K^^*^^^-  I^*- 
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11.  Plaintiff,  waiting  on  a  corner  for  a  street  car,  saw  it  coming 

about  a  block  away  and  started  to  run  to  the  place  where  it 
would  stop  on  the  farther  side  of  the  street  crossing.  To 
reach  such  place  he  would  have  to  cross  both  tracks  of  the 
street  railway.  After  going  about  half  the  distance  and  reach- 
ing the  first  rail  of  the  tracks,  he  looked  and  saw  the  car  about 
half  a  block  away,  but  did  not  look  long  enough  to  see  how  fast 
It  was  coming.  Thinking  he  had  time  to  cross  both  tracks 
and  reach  the  stopping  place  of  the  car  by  the  time  it  arrived 
there,  he  proceeded  at  a  walk  without  lobking  again  at  the  car, 
although  he  heard  rumbling  on  the  track.  Just  as  he  was 
about  to  step  beyond  the  last  rail  he  was  struck  and  injured 
by  the  car.  When  he  entered  upon  the  second  track  the  car 
was  but  a  few  feet  away,  and  it  ran  but  a  few  feet  after  the 
collision  before  coming  to  a  full  stop.  The  jury  found  (6)  that 
plaintiff's  failure  to  look  for  the  car  just  before  entering  on  the 
second  track  proximately  contributed  to  his  injury,  but  also 
answered  in  the  negative  the  questions  (7)  whether,  when  he 
entered  upon  that  track,  the  car  was  so  near  and  running  at 
such  a  rate  of  speed  that  a  person  of  ordinary  care  in  his  posi- 
tion should  have  anticipated  that  a  collision  with  the  car  would 
result  unless  its  speed  should  be  materially  reduced,  and 
(8)  whether  in  entering  upon  that  track  as  he  did  he  was 
guilty  of  a  want  of  ordinary  care  which  contributed  to  his  in- 
Jury.  Held,  that  the  trial  court  did  not  err  in  changing  the 
answers  to  the  latter  questions  from  "No"  to  *Tes,"  and  in 
giving  judgment   for  defendant  on  the  verdict  as  changed. 

Ibid, 

12.  The  sixth  finding  above  mentioned  was  a  finding  of  efficient  con- 

tributory negligence  and,  the  jury  having  found  both  ways  on 
that  issue,  the  verdict  as  rendered  would  not  support  a  Judg- 
ment for  plaintiff.  Ibid, 

Same:  Children, 

13.  In  an  action  for  death  of  a  boy  who  was  struck  by  an  electric  car 

while  crossing  defendant's  street  railway  track,  where  a  claim 
that  defendant  was  guilty  of  gross  negligence  rested  wholly  on 
the  alleged  excessive  speed  of  the  car,  it  is  held  as  matter  of 
law  that  the  evidence  (stated  in  the  opinion)  would  not  have 
warranted  a  finding  of  gross  negligence  and  that  the  trial 
court  properly  withdrew  that  question  from  the  Jury.  Henke 
V,  Milwaukee  E.  R.  d  L.  Co,  €61 

14.  Sec.  1810,  Stats.  (1898),  requiring  every  railroad  corporation  to 

erect  and  maintain  on  both  sides  of  every  portion  of  its  road 
(depot  grounds  excepted)  good  and  sufficient  fences,  has  no  ap- 
plication to  the  track  of  a  street  railway  wholly  within  the 
limits  of  a  public  highway.  Ibid. 

15.  Where  a  boy  fifteen  years  old,  entirely  familiar  with  the  situation 

of  the  street  railway  track  on  a  suburban  highway,  was  struck 
and  killed  by  an  electric  car  while  attempting  to  cross  such 
track  without  looking  to  see  whether  a  car  was  coming,  al- 
though if  he  had  looked  he  would  have  seen  that  the  car  was 
dangerously  near,  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  Ibid. 

16.  When  it  is  claimed  that  a  person  was  guilty  of  a  specific  omis- 

sion (in  this  case  failure  to  look  for  a  car  before  entering  upon 


WIS.J  IJNJJJiA.  731 


a  street  railway  track)  which  can  be  said  as  a  matter  of  law  to 
constitute  contributory  negligence,  it  is  not  error  to  require 
the  jury  to  find  in  their  special  verdict  the  specific  concrete 
tact  which  will  either  conclusively  establish  or  negative  con- 
tributory negligence,  instead  ot  submitting  the  question  as  to 
such  negligence  in  the  ordinary  general  form.  Ibid. 

Btbebts.  See  Evidence,  14-18.  Highways^  8.  9.  Interurban  Rail- 
ways, 1,  2.  Judgment,  2.  Municipal  Corporations,  3-13. 
Negligence,  9.    Street  Railways,  4-16. 

Subscriptions.    See  Contracts,  2,  3. 

Sunday.    See  Taxation,  3.    Vendor  and  Purchaser,  6. 

Surface  Water,    See  Municipal  Corporations,  14-19. 

TAXATION. 

LiaMlity  of  property:  Ownership:  When  title  pasaea. 

1.  Under  oral  contracts  of  sale,  covering  all  staves  cut  by  the 

vendors  during  the  season,  such  staves  were  to  be  delivered  at 
the  railway  track  in  the  city  of  G..  there  to  be  inspected,  culled, 
and  counted  by  the  vendee,  who  lived  in  another  town  but  in- 
tended to  ship  them  from  G.  to  his  customers.  The  staves 
were  all  hauled  to  the  track  and  payments  made  thereon  before 
May  1st,  but  were  not  inspected,  counted,  and  culled  until  after 
that  date.  Held  that,  as  no  selection  was  to  be  made  by  the 
vendee,  the  title  passed  to  him  when  they  were  delivered  at 
the  track;  hence  the  staves  were  properly  assessed  to  him  in 
G.,  he  being  the  owner  thereof  on  May  1st  within  the  meaning 
of  sec.  1044,  Stats.  (Supp.  1906).    Allen  v.  Greenwood,  626 

2.  Even  if  the  contracts,  being  oral,  were  originally  void  under  the 

statute  of  frauds,  they  were  validated  prior  to  May  1st  by  de- 
livery and  partial  payment.  IJtid. 

8.  Although  one  of  the  contracts  was  void  because  made  on  Sunday, 
a  new  and  valid  contract  was  made  by  payments  on  secular 
days  in  accordance  with  the  original  agreement  and  by  the  ex- 
ecution of  such  agreement  as  originally  made.  I'bid, 

4.  The  fact  that  in  one  case  the  vendor  was  to  pay  the  expense  of 

loading  staves  on  the  cars  and  that  the  loading  did  not  take 
place  until  May  12th,  did  not  defer  the  passing  of  the  title  until 
that  date.  lUd. 

5.  The  fact  that  the  board  of  review,  without  taking  evidence, 

changed  the  assessed  valuation  of  property  from  |2,130.85  to 
12,222.18,  thereby  increasing  the  tax  thereon  about  |1.50,  is 
not  sufficient  to  warrant  the  supreme  court  in  reversing  a  judg- 
ment sustaining  the  tax,  especially  where  no  substantial  in- 
justice is  shown.  I'bid, 

Taxpayers*  Actions.    See  Officers,  2. 

Tolls.    See  Corporations,  4-17. 

Traction  Engines.    See  Negligence,  1-8, 

TRESPASS. 

See  Assault  and  Battery,  2,  4. 

An  action  of  trespass  will  lie  against  one  who  cut  and  remoTed 
a  fence  built  by  plaintiff  and  entered  upon  land  Inclosed 
thereby.    Lind  v,  Huatad,  B^ 
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TRIAL. 

Reception  of  evidence.  See  Appeal,  11,  13,  14.  Assault  and  Bat^ 
TEBT,  2.  Boundaries,  3.  Ck)NFLicT  or  Laws,  2,  3.  Estoppel. 
Evidence,  4-12.  Gifts.  Negligence,  1.  Vendor  and  Pub- 
chaser,  1,  2. 

Taking  case  or  question  from  jury.  See  Appeal,  10,  12.  Hiohwats, 
9.    Interubban  Railways,  8.    Master  and  Servant,  8,  42.    Mi^ 

NICIPAL  Ck)RP0RATIONS,  12.      NEGLIGENCE,  20.      PLEADING,  6.      RAUr 

ROADS,  10,  20.    Street  Railways,  13. 

1.  When,  from  the  evidence  upon  any  issue  of  fiict,  the  truth  of  the 

matter  Is  so  manifest  as  to  leave  no  reasonable  ground  for  a 
difference  of  opinion,  it  is  the  duty  of  the  trial  Judge,  if  re- 
quested, to  decide  it,  and  whether  requested  or  not  he  is  justi- 
fied In  so  doing.  When  that  duty  arises  it  Is  a  Judicial  duty 
and  the  court  has  no  discretion  In  the  matter.  Bchliealeder  v, 
Milwaukee  E.  R.  d  L.  Co.  668 

2.  If  there  Is  fair  room  on  the  evidence  for  diverse  conclusions 

as  to  the  ultimate  fact  In  a  legal  action,  which  is  right  is  for 
the  Jury,  and  reasonable  doubts  as  to  whether  the  case  is 
within  the  province  of  the  court  or  that  of  the  Jury  should  be 
resolved  in  favor  of  the  latter.  8amul8ki  v,  MenasTia  Paper 
Co.  285 

3.  Under  the  foregoing,  the  decision  of  the  trial  court  should  not 

be  overruled  except  upon  Its  appearing  by  the  record  to  be 
manifestly  wrong.  Ibid. 

4.  The  testimony  of  a  witness  or  finding  of  a  jury,  contrary  to  mani- 

fest physical  situations,  common  knowledge,  or  conceded  facts, 
is  efficiently  impeached  thereby.  Ilnd. 

6.  A  physical  fact,  existent  as  matter  of  common  knowledge  or 
established  by  evidence  beyond  room  for  fair  controversy, 
cannot  be  overcome  by  human  testimony,  opinion,  or  theoriz- 
ing, /did. 

6.  The   verdict  of  a  Jury  to  be  warranted,  must  be  grounded 

on  reasonable  certainty  as  to  probabilities  arising  from  fair 
consideration  of  the  evidence,  not  on  conjecture  or  guessing,  or 
possibilities.  IlHd. 

7.  The  party  on  whom  the  burden  of  proof  rests  not  being  able  by 

evidence  to  remove  the  case  from  the  field  of  conjecture  Into 
that  of  probability,  with  greater  certainty  than  to  leave  one 
to  choose  between  equally  strong  conflicting  probabilities,  no 
jury  question  is  raised.  Ibid. 

8.  Stability  of  trial  determinations  is  of  such  Importance,  reason- 

able doubts  should  be  resolved  in  favor  thereof,  technical  de- 
fects be  ignored,  and  errors  however  numerous  or  plain  or  in- 
excusable, passed  as  inconsequential  unless,  manifestly,  had 
they  not  occurred,  the  result  might  probably  have  been  ma- 
terially more  favorable  to  the  party  complaining.  Ibid. 

8.  If  facts  appear  within  the  above  rule  rendering  evidence  from 
the  mouths  of  witnesses  to  the  contrary  incredible,  theorizing 
upon  such  evidence  is  mere  conjecturing,  not  to  be  Indulged  in 
by  trial  courts  even  by  their  burdening  the  jury  in  respect  to 
the  matter.  Ibid. 

10.  In  the  circumstances  stated,  a  case  dependable  upon  conclu- 
sions inconsistent  with  verities,  should  be  taken  from  the  jury 
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on  motion  and  &  verdict  reeultlng  contrary  to  auch  verities 
Bet  aside  and  the  case  dlsmlsBed  on  request  therefor.  i&id. 

Bame:  Directing  verdict. 

11.  In  caee  of  evidence  being  ao  conclusively  one  way  as  not  to  sup- 

port a  verdict  the  other,  the  cause  should  be  tahen  from  the 
iury  on  motion  therefor.  White  v,  Minneapolia,  Bt.  P.  d  B.  8. 
M.  R.  Co.  141 

12.  A  retusBl  to  direct  a  verdict  Involves  Judicial  determination  that 

there  Is  such  conflicting  evidence  and  reasonable  inferences 
therefrom  that  a  verdict  either  way  would  not  be  wholly  with- 
out proof  to  sustain  It.  IMi. 

13.  In  case  of  such  a  Judicial  determination  as  Indicated  In  the  last 

foregoing,  or  a  like  determination  on  motion  after  verdict,  it 
should  not  be  disturbed  on  appeal,  unless,  giving  due  weight 
to  the  superior  advantage  possessed  by  a  trial  Judge  to  reach 
a  Just  result,  it  yet  appears  by  the  record  to  be  clearly  wrong. 

Ibid. 

Jfutnictiona  to  jury.  See  Assath-t  and  Battebt.  *-6.  Dbad  Bodies, 
3.  Electhicitt,  4.  Instructions  to  Jtibt.  Master  and  Serv- 
ant, 14,  17.  MunlclFAL  CoKPOBATIons,  13.  Neouoencb,  8. 
Pleadino,  G. 

Terdict.    See  Master  and  Sebvant,  8.     New  Tbial.    Tbial,  6. 

14.  Verdicts  cannot  rest  upon  mere  conjecture,  but  must  be  grounded 

at  least  upon  a  reaaonable  certainty.  Marcott  v.  Minneapolit, 
Bt.  P.  d  S.  8.  M.  R.  Co.  216 

Bame:  Setting  aside  verdict.     See  Tbiai,  10. 

16.  Where  plalntltTa  wrist  was  broken,  causing  much  pain  and  prob- 
ably Impairing  the  use  of  his  arm  permaaently,  and  he  In- 
curred Dbllgations  to  the  extent  of  $46  for  medical  treatment, 
etc.,  an  award  of  tS&.33  as  damages  was  so  inadequate  as  to 
Justify  the  trial  court  In  holding  the  verdict  perverse.  Linei  v. 
Milwaukee,  646 

16.  Where  the  answer  to  one  question  In  a  special  verdict  Indicates 
that  the  Jury  were  actuated  by  passion  and  prejudice  in  return- 
ing such  answer,  It  Is  the  duty  of  the  trial  court  to  set  aside 
the  verdict,  unless  satisfied  that  the  passion  and  prejudice  af- 
fected only  that  particular  question.  Ibid. 

IT.  An  order  setting  aside  a  verdict  as  perverse  will  not  be  re- 
versed on  appeal  unless  clearly  wrong.  Ibid. 

18.  Where  a  verdict  is  aet  aside  as  perverse,  the  costs  of  the  trial 

should  not  be  charged  against  tbe  moving  party  but  may,  in 
the  discretion  of  the  trial  court,  be  ordered  to  abide  the  event 
of  the  second  trl^.  Ibid. 

Special  verdict.  See  Appeal,  8,  7,  8.  iNTEBUBBAn  Railwatb,  9. 
Mastbb  and  Sebvant,  20,  33.  Railroads,  20.  Btbeft  Railwatb, 
11,  16. 

19.  Refusal  to  submit  for  special  verdict  questions  relating  to  merely 

evidentiary  matters  Is  not  error.  Lomoe  v.  Superior  W.,  h.  <t 
P.  Co.  6 

20.  Thus,  In  this  case.  It  was  not  error  to  refuse  to  submit  questions 

as  to  whether  some  person  not  In  defendant's  employ  had, 
shortly  before  the  accident,  placed  one  of  the  primary  wires 
under  the  Insulator  in  such  a  position  that  the  current  might 
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be  transmitted  to  the  guy  wire  and  whether  that  was  the  prox- 
imate cause  of  the  accident,  especially  since  the  Jury  were 
charged  that  defendant  was  not  bound  to  anticipate  such  an 
act  and  could  not  be  found  negligent  because  of  the  position 
of  its  wire  unless  it  had  been  there  for  so  long  a  time  that  In 
the  exercise  of  ordinary  care  defendant  ought  to  have  known 
of  the  condition.  Ihid. 

21.  Sec.  2858m,  Stats.  (Laws  of  1907,  ch.  346),  is  applicable  to  con- 

troverted matters  omitted  from  the  special  verdict  but  within 
the  issues  raised  in  the  cause  of  action  tried  and  submitted, 
but  does  not  apply  to  matters  not  embraced  within  the  cause 
of  action  litigated  upon  the  trial.  OuUand  v.  Northern  Coal  ^ 
Dock  Co.  391 

22.  Special  verdicts  should  be  so  framed  that  no  matter  what  re- 

sponsive answer  is  returned  to  any  question  a  Judgment  in 
favor  of  one  party  or  the  other  can  be  based  upon  the  verdict 
as  returned.    Bchendel  v.  Chicago  d  N.  W,  R.  Co.  441 

23.  A  question  in  the  special  verdict,  as  to  whether  the  shifting 

lever  was  ^'constructed  in  a  reasonably  safe  manner,  consider- 
ing the  nature  of  the  place  where  used  and  the  nature  of  the 
work  required,"  must  have  been  understood  by  the  Jury  as 
referring  to  the  location  or  placing  of  the  lever  with  reference 
to  the  passageway;  and  they  could  not  have  been  misled  by 
the  use  of  the  word  "constructed"  rather  than  'located."  Kom 
V.  Pfister  d  Vogel  Leather  Co.  526 

24.  The  only  litigated  issue  as  to  defendant's  negligence  being  as  to 

whether  plaintiff's  working  place  was  unsafe  by  reason  of  the 
location  of  the  shifting  lever,  and  the  Jury  having  found  that 
it  was  unsafe,  an  affirmative  answer  to  the  question,  "Was  the 
defendant  guilty  of  any  want  of  ordinary  care  which  was  the 
proximate  cause  of  plaintiff's  injuries?"  was  a  sufficiently  spe- 
cific finding  of  negligence,  in  the  absence  of  any  request  for  a 
more  specific  finding;  and  under  such  circumstances  there  was 
no  prejudicial  error  in  the  question  as  being  double.  Ibid. 

25.  The  questions  submitted  for  a  special  verdict  should  not  be  more 

numerous  than  is  necessary  to  cover,  singly,  all  material  issu- 
able facts  which  are  controverted  on  the  evidence;  but  the  sub- 
mission of  mere  unnecessary  questions  will  not,  except  in  an 
extreme  case,  constitute  harmful  error.  BchJiesleder  v,  MU- 
toaukee  E.  R.  d  L.  Co.  66a 

TRUSTS  AND  TRUSTEES. 

1.  A  sale  of  trust  property  by  the  trustee  of  an  express  trust  to 

himself  is  voidable  at  the  election  of  the  cestui  que  trust;  and 
neither  good  faith  nor  the  payment  of  ample  consideration  will 
support  the  sale  in  such  a  case  where  the  trustee  acts  both  for 
himself  and  for  his  cestui  que  trust.    McClear  v.  Root,  60 

2.  The  cestui  que  trust  in  such  case  may  elect  to  disaffirm  the  sale 

and  recover  the  property  sold,  or  he  may  affirm  the  sale,  hold 
the  trustee  to  his  purchase,  and  require  him  to  account  for  his 
profits  made  In  the  transaction.  Ibid. 

3.  Where  by  sec.  3918,  Stats.  (1898),  a  cestui  que  trust  in  such  & 

case  is  barred  from  recovering  the  land  sold  (more  than  five 
years  having  elapsed  since  the  sale  thereof),  he  may  still  elect 
to  affirm  the  sale  and  require  the  trustee  to  account  for  profits. 

Ihid. 


trust  the  right  to  sucb  aa  accounting  will  not  be  barred  bj 
laches  of  the  latter  ualeae  there  haa  been  an  unequivocal  de- 
ntal or  repudiation  at  the  trust  bj  the  trustee  which  was  known 
or  ought  to  have  been  known  to  bim.  Ihid. 

G.  The  cetlui  Que  trust  Is  entitled  to  an  accounting  only  tor  prodta 
actually  made  b;  the  trustee,  and  where  no  profits  were  actually 
made  a  Judgment  denying  the  right  to  an  accounting,  though 
legally  erroneous,  will  not  be  reversed.  Ibid, 

Unodabdbd  Machineby.    See  Masteb  akd  Servant,  10--27. 

Unlawfdl  Assbmblt.    See\ABSAULt  and  Baitebt,  4. 

Tabiaucb.    See  Pleadinq,  2-6. 

VENDOR  AND  PURCHASER  OF  LAND. 

1.  0pon  the  question  of  the  value  of  a  certain  tract  of  land,  tesU* 

mony  as  to  the  price  which  had  been  paid  for  Individual  par- 
cels of  otber  lands,  and  the  record  of  transfers  purporting  to 
show  prices  paid  for  other  ]and3  In  the  some  town,  were  prop- 
erly excluded.    O'Day  v.  Meyert,  649 

2.  In  an  action  upon  a  land  contract,  where  the  vendor's  title  waa 

put  la  Issue  by  defendant  but  no  defect  apeclfled,  a  tax  deed 
fair  on  its  face,  issued  to  the  vendor's  grantor  and  recorded 
more  than  three  years  prior  to  the  contract,  together  with  a 
Judgment,  rendered  In  an  action  to  quiet  title  founded  upon 
Buch  tax  deed,  declaring  the  title  to  be  In  the  vendor's  grantor, 
were  conclusive  as  against  the  former  owners  of  the  land  and 
all  claiming  through  or  under  them;  and  the  court  properly 
excluded  evidence  to  show  that  the  vendor's  grantor  stood  In 
such  a  fiduciary  relation  to  the  owner  of  the  land  that  he  could 
not  tahe  a  tax  deed  thereon.  Ibid. 

3.  The  title  based  on  such  tax  deed  and  Judgment  waa  a  marketable 

title.  Ibid. 

4.  Mere  repreaentatlona  as  to  value,  where  the  purchaser  !■  pre- 

sumed competent  to  Judge  thereof  and  has  lull  opportunity  to, 
and  does,  examine  the  property  to  be  purchased,  amount  to 
nothing  more  than  expressions  of  opinion  and  do  not  constitute 
false  representations  entitling  the  purchaser  to  a  rescission, 
even  though  relied  upon  by  him.  Ibid. 

6.  The  evidence  In  this  case  Is  held  to  show  that  one  who  acted  as 
an  Intermediary  In  the  sale  of  land  was  not  the  agent  of  the 
purchaser,  but  of  the  vendor  only,  and  that  the  purchaser  knew 
that  fact.  /Md. 

6.  A  land  contract  signed  In  duplicate  on  Sunday,  but  left  in  escrow 

to  be  delivered  on  Monday  If,  after  investigation,  the  vendor 
should  be  satlaSed  of  the  vendee's  financial  responsibility,  and 
delivered  on  Monday  accordingly,  waa  valid.  Ibid. 

7,  Where  the  vendor  In  a  land  contract,  who  had  assigned  hU  In- 

terest therein  to  ptalntilT  and  guaranteed  payment,  was  made 
a  codefendant  with  the  purchaser  In  an  action  to  recover  a 
balance  due  on  the  contract,  and  answered  admitting  all  of  the 
allegations  of  the  complaint,  the  purchaser  was  entitled  to 
croBS-eiamlQe  him  aa  an  "adverse  party,"  under  aec.  4068, 
Stats.  (189S).  Ibid. 

Vebdict.    See  Mabteb  ard  Servatct,  8.    Nnr  TsUl^    Tuu..  %,  11-U. 

VicB-PaiNciPAL.    See  Mabteb  kVD  Sebvart,  «» 
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View.    See  Masteb  and  Servant,  13,  15. 

Waiver.    See    Appeal,    1.    Estoppel.    Landlord    and    Tewawt.    S 
Sales,  4,  5.  ' 

WAREHOUSEMEN. 
Liens, 

!•  Ch.  891,  Laws  of  1903,  entitled  "An  act  to  facilitate  the  sale  of 
perishable  or  unclaimed  property  in  the  possession  of  common 
carriers,"  does  not  apply  to  the  business  of  mere  storage  of 
goods  for  hire,  but  only  to  such  warehousemen  as  are  also  com- 
mon carriers,  or  to  such  as  perform  a  service  incident  to  that 
of  a  common  carrier.    Devlin  v.  Wisconsin  atoraoe  Co,         518 

2.  Sec.  3347,  Stats.  (1898),  provides  for  the  enforcement  of  liens  of 
warehousemen  engaged  in  the  mere  storage  of  goods  for  hire, 
and  a  sale  of  goods  by  such  a  warehouseman  for  unpaid  storage 
charges  in  any  manner  other  than  that  prescribed  by  said  sec- 
tion is  a  conversion.  /Md. 

WITNESSES. 

Competency.    See  Evidence,  11.    Food,  1,  3,  4. 

Examination,    See  Assault  and  Battery,  2.    Evidence,  10,  12. 

1.  Where  a  witness  has,  without  prompting,  given  his  version  of  a 

conversation  or  transaction,  if  counsel  thinks  some  things  said 
or  done  have  been  inadvertently  omitted  he  should  be  allowed 
by  proper  questions  to  stir  the  recollection  of  the  witness  again 
on  that  point.  Such  questions  are  not  leading  when  they  do 
not  suggest  the  answer.    Samson  v.  Wardf  48 

2.  But  where  in  such  a  case  the  witness,  after  hearing  propounded 

to  him  a  series  of  questions  as  to  a  matter  supposed  to  have 
been  omitted,  which  the  court  does  not  permit  him  to  answer* 
is  allowed  to  detail  again  the  whole  conversation  and  gives  no 
testimony  as  to  such  matter,  the  error  in  excluding  such  ques- 
tions will  not  be  held  prejudicial,  since  it  cannot  be  presumed 
that  any  answer  favorable  to  the  party  propounding  them 
would  have  been  elicited  had  the  witness  been  permitted  to 
answer.  Ibid. 

Cross-examination.    See  Vendor  and  Purchaser,  7. 

3.  Subject  to  certain  exceptions  relating  to  the  question  of  the 

credibility  of  the  witness,  cross-examination  should  be  con- 
fined to  matters  concerning  which  he  testified  in  chief;  and  the 
opposing  party  has  no  right  to  go  into  new  matter,  especially 
when  it  tends  to  prove  an  affirmative  defense.  McHolm  v.  Phil- 
adelphia d  Reading  C.  d  I.  Co.  381 

4.  Although  appellant  was  erroneously  denied  the  right  to  call  an 

adverse  codefendant  for  cross-examination  under  sec.  4068, 
Stats.  (1898),  yet  where  he  did  in  fact  cross-examine  such  co- 
defendant,  covering  the  matters  in  controversy  exhaustively 
and  putting  many  leading  questions,  the  error  was  not  preju- 
dicial, especially  where  the  trial  was  before  the  court.  O'Dap 
V.  Meyers,  649 

6.  Where  a  party  is  cross-examined  under  sec.  4068,  Stats.  (1898), 
he  is  not  to  be  re-examined  by  his  own  counsel  at  the  close  of 
such  cross-examination,  but  may  at  the  proper  time  be  called 
as  a  witness  in  his  own  behalf.  Ibid. 

Re-examination.    See  Witnesses,  5. 

Credibility.    See  Master  and  Servant,  15-17. 
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WoBDs  AJ7D  Phrases. 
Adverse  party.  In  statute.    8he  Parties.    Veitdor  and 

7.  Witnesses,  4,  5. 
Aggrieved  party.    See  Afpbai.,  2. 
AZ{  «a}e«,  in  contract.    See  Master  and  Servant,  6. 
Claims,  in  contract.    See  Contracts,  5. 
CurJ>  line,  in  statute.    See  Municipal  Corporations,  4. 
Discharge  J>y  operation  of  law.    See  Bankruptcy,  3. 
Head  of  any  principal  department,  in  statute.    See  Off 
Officers  for  the  faithful  discharge  of  whose  duties  a  supt 

is  required  to  give  a  J>ond,  in  statute.    See  Officers. 
Or,  in  statute.    See  Corporations,  8. 
Owner,  in  statute.    See  Taxation,  1. 
Passenger.    See  Railroads,  5. 
Permanent  olfjects,  in  Rules  of  General  Land  Office.    I 

ARIES,  1. 

Public,  in  statute.    See  Railroads,  1-3. 
Pulflic  utility,  in  statute.    See  Railroads,  1,  2. 
Railroad  company,  in  statute.    See  Statutes,  1. 
Storing,  sorting  and  delivering,  in  statute.    See  Corpob 
To  or  for  the  public.  In  statute.    See  Railroads,  1. 
Wantonly,  in  instructions  to  Jury.    See  Assault  and  Ba 

Workmen's  Compensation  Act.    See  Constitutional  Laik 
22,  24.    Infants.    Injunction.    Master  and  Servant 
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